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IV  PREFACE. 

In  this  state  the  MSS.  were  put  into  the 
hands  of  the  writer  of  this  Preface,  accompanied 
by  the  contemporary  note  books  of  Mr.  Justice  Le 
Blanc,  Mr.  Justice  Lawrence,  and  of  Mr.  George 
Wilson,  through  the  liberality  and  kindness  of 
H.  P.  Standly,  Esq.,  and  Thomas  Le  Blanc,  Esq., 
the  present  Master  of  the  Court  of  King's  Bench. 
In  addition  to  these  highly  valuable  sources  of  in- 
formation, he  was  furnished  with  two  small  volumes 
containing  notes  taken  by  Mr.  Justice  BuUer  and 
by  Lord  Glenbervie  himself,  and  also  with  some 
of  the  note-books  of  Sir  Thomas  Davenport  and 
of  Mr.  Bowyer.  Several  volumes  of  notes  by  an 
unknown  hand,  apparently  taken  with  care  and  ac* 
curacy,  were  also  added.  From  these  copious  ma- 
terials the  writer  has  compiled  nearly  the  whole  of 
the  third  volume,  and  has  supplied  the  arguments 
and  judgments  in  the  fourth  volume,  not  inserted 
by  Mr.  Serjeant  Frere.  In  preparing  the  cases, 
he  found  the  notes  of  Mr.  George  Wilson  most 
valuable  for  their  fulness  and  apparent  correctness, 
and  by  a  collation  of  these  with  the  copious  notes 
of  Mr.  Justice  Le  Blanc,  the  third  volume  of  the 
present  Reports  has  been  principally  prepared, 
though  the  notes  of  the  other  contemporary  re- 
porters were  frequently  found  useful  in  elucidating 
doubtful  passages  and  in  supplying  deficiencies. 
The  mode  thus  adopted  of  preparing  the  Reports 
was  that  which  was  practised  by  Lord  Glenbervie 
himself,  whose  own  notes  do  not  appear  to  have 
been  very  copious,  and  who  relied  much  upon  the 
labours  of  his  friends.  "  The  judgments  of  the 
Court,"  he  observes  in  his  preface,  "  I  could  have 
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wished  to  give  in  the  words  in  which  they  were 
delivered.  But  this  I  often  found  to  be  imprac-^ 
ticable^  as  I  neither  write  short-hand  nor  very 
quickly.  Memory,  however,  while  the  case  wa& 
recent,  supplied,  at  home,  many  of  the .  chasms 
which  I  had  left  in  Court;  and  by  comparing  and, 
as  it  were,  confronting  a  variety  of  notes  taken  by 
others  with  my  own,  I  was  frequently  enabled  to 
recall  and  insert  in  my  report  material  passages 
which  I  should  otherwise  have  lost." 

Of  a  large  proportion  of  the  decisions  reported 
in  these  volumes,  short,  and,  in  many  cases,  im- 
perfect notes  have  been  long  before  the  profession, 
in  various  text-books,  in  the  notes  to  later  re- 
ported cases,  and  in  the  arguments  of  counsel. 
This  circumstance  will  not  affect  the  value  of  the 
present  publication,  when  the  distinction  between 
the  few  lines  in  which  a  text-writer  embodies  the 
effect  of  a  decision,  and  a  full  statement  of  the 
case,  with  the  arguments  of  the  counsel  and  the 
judgment  of  the  Court,  is  considered.  In  some 
instances,  copious  and  accurate  reports  of  the 
cases  are  to  be  found,  as  in  the  settlement  cases 
reported  by  Mr.  Caldecott,  between  Trinity  22 
Geo.  III.  and  Trinity  24  Geo.  III.  These  have 
been  omitted  in  the  preparation  of  the  third 
volume,  and  a  reference  substituted  to  Mr.  Calde- 
cott^s  Reports.  In  every  instance,  indeed,  where 
a  note  or  report  of  the  same  case  has  appeared,  a 
reference  to  the  volume  in  which  it  is  inserted 
will  be  found. 
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For  the  notes  appended  to  the  cases  in  the  third 
volume,  and  for  those  which  occur  after  page  190 
in  the  fourth  volume,  the  writer  of  this  preface  is 
responsible.  His  object  in  adding  them  has  been 
to  state,  as  succinctly  as  possible,  tlie  later  de- 
cisicms  upon  the  points  to  which  the  principal  case 
refers. 

Xl«  lv« 

October  J 1881. 
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Rex  v.  Inhabitants  of  Langham. 
(Reported  Caldecott,  126J 
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Saturday, 
10th  November. 


Plantamoue  and  others  v.  Staples  (a). 

X  HIS  was  an  action  on  a  policy  of  insurance  of  the  ship 
Durasy  "at  and  from  Marseilles  to  Madeira^  the  Cape^ 
and  the  isles  of  France  and  Bourbon^  and  to  all  ports  and 
places  where  and  whatsoever  in  the  East  Indies  and  Peisiu, 
or  elsewhere  beyond  the  Cape  of  Good  Hope^  from  port  to 
portSy  and  from  place  to  places ;  and  during  her  stay  and 
trade  at  all  ports  and  places,  and  until  her  safe  arrival  back 
at  her  last  port  of  discharge  in  France^  upon  any  kind  of 
goods,  and.  also  upon  the  body,  &c.  of  the  ship." 

There  was  also  a  count  for  money  paid,  laid  out,  and 
expended.  The  cause  was  tried  before  Lord  Mansfield 
at  Guildhall^  at  the  sittings  after  Trinity  Term^  and  a 
verdict  was  found  for  the  plaintiifs  for  ^66  13«.  9^.  subject 
to  the  opinion  of  the  Court  on  the  following  case : 

The  plaintiffs  are  merchants  at  Geneva:  and  on  their 
own  account  and  risk,  by  means  of  their  agents  at  Mar^- 
seilles,  were  interested  in  bullion,  and  goods,  and  merchan- 

(a)  S.C.I  T.R,6\\  (n)  5  but  without  t)ie  arguments  of  counsel. 

VOL.  III.  B 


Tuesday, 
13th  November. 

Insurance  of 
ship  Duras, 
*'at  and  from, 
&c.  during  her 
stay  and  trade, 
&c  until  her 
safe  arrival  back 
at  her  last  port 
of  discharge,  &c. 
upon  any  kind 
of  goods,  and 
upon  the  body, 
&c.  of  the  ship." 
The  ship  being 
lost  on  the 
voyage,  the 
goods  were  tran. 
shipped  and  for. 
warded  by 
another  vessel. 
Held  that  thd 
underwriters 
were  liable  for 
an  average  loss 
on  the  goods, 
arising  from  the 
capture  of  the 
last-mentioned 
ve«eL 
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dizes  shipped  there  on  board  the  ship  Durtis,  consigned  to 
the  plain tiiTs^  correspondents  at  Ptmdicherry^  with  direc- 
tions to  barter  or  sell  the  same  on  their  account,  and  to 
make  all  the  returns  on  the  same  to  Europe  in  other  goods, 
the  produce  or  manufacture  of  India.  The  plaintiffs  were 
also  interested  in  the  said  ship  Duras.  The  ship  Duras 
sailed  from  France,  on  the  voyage  insured,  in  June,  1776, ' 
and  in  the  outward-bound  voyage  was  totally  lost  at  the 
Isles  of  France  in  April,  VtTl.  The  goods  on  board  the 
said  ship  sustained  damage,  but  great  part  of  the  bullion, 
and  a  considerable  part  of  the  goods,  were  saved,  and,  with- 
out any  authority  from  the  underwriters,  sent  forward  in 
another  ship  to  the  plaintiffs^  correspondents  at  Pondicheirry, 
who  received  and  disposed  of  the  same,  and,  under  the 
plaintiffs^  orders,  invested  the  produce  in  other  goods,  the 
produce  and  manufacture  of  /ridta,  and  shipped  the  same, 
to  the  plaintiffs'  account,  on  board  a  ship  called  the  Pere 
de  FamUie,  bound  to  France. 

The  Pere  de  Famille  sailed  from  Pondicherrtf  for  France 
in  August,  1778,  and  in  the  course  of  her  voyage  home 
was  condemned  at  the  Isle  qf  France  as  unfit  to  proceed  to 
Europe;  whereupon  the  pl^ntiffs*  goods  were  put  on  board 
another  ship,  called  the  Louisa  Elizabeth,  bound  for  France; 
which  ship,  with  the  plaintiffs^  goods  so  on  board,  sailed  for 
France,  and  was  afterwards  taken  by  an  English  privateer, 
and  has  since,  with  all  her  cai^,  been,  condemned. 

On  the  ^th  of  August,  1778,  several  of  the  underwriters 
on  the  policy  signed  a  memorandum  thereon,  whereby  they 
agreed  to  run  the  risk  on  the  goods  saved,  as  aforesaid,  in 
any  other  ship  or  ships  until  their  safe  arrival  in  France  ; 
but  which  agreement  the  defendant,  and  several  others  of 
the  underwriters,  refused  to  sign,  or  to  give  their  consent 
to.  The  defendant  has  paid  the  whole  of  the  average  loss 
occasioned  by  the  loss  of  the  ship  Duras,  and  by  the  damage 
of  the  plaintiffs'  goods  then  on  board  of  her. 

By  the  capture  of  the  ship  Louisa  Elizabeth,  and  of  the 
plaintiffs*  goods  so  on  board  her  as  aforesaid,  the  plaintiffs 
sustained  a  loss  of  £^2  2s.  9d.  per  cent,  on  the  sums  sub- 
scribed on  the  said  policy,  which  has  been  paid  by  all  such 
of  the  underwriters  as  signed  the  memorandum  of  the  29th 
cS  August,  1778. 

The  questions  for  the  opinion  of  the  Court  were. 

Whether  the  defendant  is  liable  to  pay  the  said  loss  of 
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that  the  captain  has  the  power  to  do  every  thing  for  the 
benefit  of  all  concerned  {d). 

Judgment  for  the  plaintiffs. 


Tuesday, 
13th  November. 

Devise  by  R.W. 

to  his  eldest 
son  8.  W.,  and 
the  heirs  of  his 
body  kwfully 
begotten ;  and, 
for  default  of 
issue  of  his  said 
son  S.,  then  to 
hU  son  U.  W. 
and  the  heirs  of 
his  body.  S.  W. 
died  in  the  life- 
time  of  the  tes- 
tator, leaving 
iMue.     Held, 
that  the  devise 
toS.  W.had 
lapsed,  and  that 
the  remainder  to 
H.  W.  vested 
in  possession 
immediately  on 
the  death  of  the 
testator. 


White,  dem.  White,  v.  Warner  (a). 

JLHIS  was  a  writ  of  error  from  a  judgment  of  the 
Court  of  King's  Baich  in  Ireland  in  an  ejectment  for  lands, 
&c.  in  the  county  of  Cork^  in  which  a  special  verdict  had 
been  found ;  and  on  that  special  verdict  the  Court  otKing^s 
Bench  in  Ireland  had  given  judgment  for  the  lessor  of  the 
plaintiff,  Warner,  the  present  defendant  in  error.  The 
special  verdict  stated  (6), 

That  by  settlement  made  on  the  marriage  of  Simon 
White f  the  father  of  Richard  Whiter  the  lessor  of  the  plain- 
tiffs, certain  lands,  &c.  in  Ireland^  were  by  RicJiard  WhitCy 
father  of  the  said  Simon  White,  settled  on  the  said  Simon 
White  for  life ;  remainder  to  his  first  and  other  sons,  in  tail 
male ;  remainder  to  the  said  Richard,  the  father  of  the  said 
Simon,  in  fee :  and  certain  other  lands  were,  by  the  same 
deeds,  settled  on  the  said  Simon,  in  tail  male ;  remainder  to 
the  said  Richard  White,  the  father,  in  fee.  Simon  White 
entered  by  virtue  of  the  settlement,  and  the  marriage  took 
effect.  The  said  Richard  White,  the  father  of  Simon, 
being  seized  of  part  of  the  estate  which  was  not  comprised 
in  the  settlement,  and  being  also  seized  of  other  lands  and 
tenements  in  the  county  of  Cork,  and  having  issue  the  said 
Simon  While,  his  eldest  son,  and  Hamilton  White,  his 
second  son,  the  present  plaintiff  in  error,  and  a  daughter, 
Margaret,  married  to  Richard  Longjield,  esquire,  and  no 
other  issue,  by  will,  dated  the  1st  of  January,  1775,  after 
devising  estates  of  the  annual  value  of  «£*160  to  Richard 
White,  the  lessor  of  the  plaintiff^,  in  tail  general,  the  rents 
to  be  paid  him  from  the  time  of  sixteen  years  of  age,  and 


(d)  See  Read  v.  Bonham,  C. 
B,,  M,  2  Geo.  4.  3  5.  & 
B'mgh.  147,  8  Taunt,  775,  S. 
C;  Morris  v.  Robinson,  B, 
R.,  T.  5  Geo,  4,  3  B.  and  C. 
196;  5D.  and  R.  35,  S,  C. 

(a)  S.C.  C  r.  12.517;  but 


without  the  arguments  of  coun- 
sel. Ante,  vol.  i.  p.  345  (n) ; 
11  Ease,  55\  (a). 

(b)  See  the  special  verdict 
more  fully  stated,  3  Br.  P.  C. 
435,  2d  edit. 
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estates  of  ^100  per  annum  to  his  two  next  grandsons,  bro- 
thers of  the  said  Richard  White j  the  lessor  of  the  plaintfff, 
and  an  estate  at  Carberry  to  his  son  Hamilton^  the  plaintiff 
in  error,  in  tail  general,  remainder  to  Simofi  White  in  tail 
general,  remainder  to  Margaret  Long  field  in  tail  general, 
remainder  to  his  own  right  heirs,  devised  all  the  rest  and 
residue  of  his  estate  in  the  manor,  lands,  and  town  otBantry, 
in  the  county  of  Corky  that  had  not  been  already  settled  on 
his  eldest  son  Simon  Whitens  marriage,  and  all  his  right, 
title,  &c.  to  the  said  manor,  &c.  together  with  all  remainders 
and  reversions  of  the  said  lands  settled  on  the  said  marriage, 
to  his  eldest  son  Simon  White,  and  the  heirs  of  his  body 
law/idly  begotten ;  and  for  defavlt  of  issue  of  his  said  son 
Simon,  then  he  devised  his  said  entire  estate  of  Bantry  to 
his  son  Hamilton  White,  the  plaintiff  in  error ^  and  the  heirs 
of  his  body ;  and  for  default  of  issue  of  his  said  son  HamiL 
ton,  then  he  devised  his  said  entire  estate  of  Bantry  to  his 
daughter,  Mary  Longjield,  for  her  life,  and  after  her  death 
to  the  heirs  of  her  body ;  remainder  to  the  said  testator^s 
own  right  heirs ;  and  made  his  said  eldest  son,  Simon  White, 
his  sole  executor,  and  residuary  devisee  and  legatee.  Simon 
White,  the  testator's  eldest  son,  died  on  the  2d  of  September, 
1776,  in  the  lifetime  of  his  father,  the  said  testator,  Richard 
White,  leaving  issue  of  the  said  marriage  the  lessor  of  the 
plaintiff,  his  eldest  son  and  heir,  under  age,  and  three 
other  sons,  and  four  daughters.  The  said  Ricluird  White, 
the  testator,  died  on  the  527th  of  September,  1776,  without 
altering  his  will,  having  been  informed  of  and  knowing  the 
death  of  his  said  son  Sifnon.  The  said  Richard  White,  the 
testator,  had  been  a  barrister.  Hamilton  White,  the  plain* 
tiff  in  error,  was,  at  the  time  of  the  making  of  the  will  of 
the  said  Ric/utrd  White,  about  thirty-five  years  old,  and 
had  never  been  married.  The  estate  comprised  in  the 
settlement  was  of  the  annual  value  of  .£^1008;  and  the 
lands,  &c.,  mentioned  in  the  ejectment,  of  the  annual  value 
of  £2300.  The  plaintiff  in  error,  Hamilton  WhUe,  after 
the  death  of  his  father,  took  possession  of  the  several  pre- 
mises in  Bantry,  not  settled  on  the  marriage  of  Simon ; 
for  which  this  ejectment  was  brought  in  the  Court  of  King's 
Bench  in  Ireland  in  1780,  on  the  demise  of  Richard  White, 
the  eldest  son  and  heir  of  Simon  White,  and  the  testator's 
grandson. 

The  writ  of  error  was  argued  in  Trinity  Term  last  by 
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Davenport  for  the  plaintiff  in  error ^  and  by  Bower  for  the 
defendant  in  error;  and  again  in  this  term  by  WdOace^ 
Atiomey-^neral^  for  the  plaintiff  tn  error ^  and  by  WiUon 
for  the  defendant  in  error. 

For  the  plaintiff  in  error  were  cited  the  following  cases : 
Brett  V.  Bigden  (c),  Hartops  case  (d),  FvUer  v.  FuUer  (^), 
HtUUm  V.  Simpson  {f)^  Goodright  v.  Wright  (g)y  Hodgson 
V.  Ambrose  (h).  By  these  cases,  it  was  contended  two  rules 
were  established :  1.  That  a  devise  is  void  where  the  devisee 
dies  in  the  lifetime  of  the  testator ;  2.  That  the  devise  over, 
in  such  ease,  vests  immediately  in  the  next  taker. 

The  question  in  the  present  case  is,  whether  the  eldest 
son  of  Simon,  the  eldest  son  of  RicJiard  White,  the  testator, 
or  Hamilton,  the  second  son  of  the  testator,  is  entitled  to 
the  lands  not  comprised  in  the  settlement,  and  devised  to 
Simon  ;  that  is,  whether,  by  the  death  of  Simon,  the  devise 
to  him  and  his  issue  is  lapsed,  and  becomes  vested  in  Ha-- 
mUton.  The  present  case  is  attempted  to  be  distinguished 
from  the  authorities  above  cited ;  and  it  is  said,  that  here 
the  first  devise  is  to  the  heir-at-law  of  the  testator ;  which 
alters  the  case ;  because,  by  the  words  of  the  ¥rill,  the  second 
son  is  not  to  take  until  after  failure  of  issue  of  the  first  son ; 
and  this  distinction  is  founded  on  a  dictum  of  Popham,  J., 
in  Ftdler  v.  FuUer.  This  question,  however,  could  not 
arise  in  Fuller  v.  Fuller,  and  therefore  the  opinion  of 
Popham  was  extrajudicial.  If  that  dictum  has  any  meaning, 
it  shows  that  the  issue  must  take  by  purchase ;  for  unless 
they  took  by  purchase,  the  next  limitation  to  the  second 
son  could  not  take  effect:  as  a  contingent  remainder  it 
could  not,  for  want  of  a  particular  estate  to  support  it ;  and 
as  an  executory  devise  it  could  not,  for  it  would  be  too 
remote.  The  consequence  then  would  be,  that  this  devise 
would  be  construed  in  a  different  sense  from  the  other  de- 
vises in  Ae  very  same  words.  If,  on  the  contrary,  the 
eldest^'son  of  the  first  devisee  took  an  estate  by  descent,  he 
would  take  an  estate  in  fee,  which  would  be  a  larger  estate 


(c)  a  B.,  H.  7  Eliz.,  Plowd. 
340. 

((/)  B.  JR.,  r.  33  Eliz,,  Cro. 
Eliz.  243. 

{e)  B.  R.,  H.  36  Eliz.,  Cro. 
Eliz.  422. 

(/)  Cane.  1717,    1  P.  W. 


397;  2  Vern.  722;  Free,  in 
Ch.  439;  Eq.  Ca.  216.  5.  C. 

iff)  B.  R.,  H.  1717;  1  P. 
fF.  397;  I  Sir.  25,  S.  C. 

(h)  B.  R.,  E.  20  Geo.Z; 
ante,  vol.  l.p.  337. 
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than  the  will  intended.  It  has  been  said,  that  no  precise 
case  has  been  stated  where  the  lapsed  devise  was  to  an  heir- 
at-law  ;  but  in  Huiton  v.  Simpson  there  were  two  daugh* 
ters  who  were  coheiresses,  which  amounts  to  the  same 
thing.  In  Hodgson  v.  Ambrose  the  Court  asked  the 
counsel,  whether  he  contended  that  the  first  devise  was 
not  Lipsed;  and  he  replied,  that  he  could  not,  after  the 
decision  in  Goodrighi  v.  Wright.  In  the  present  case  it 
has  happened  that  the  heir  is  not  totally  unprovided  for, 
having  another  estate  under  the  settlement;  but  that  cir- 
cumstance could  make  no  difference. 

On  the  other  side,  for  the  defendant  in  errory  in  support 
of  the  judgment  of  the  Court  of  King^s  Bench  in  Ireland, 
it  was  thus  argued :  The  eldest  son  of  Simon  White^  the 
eldest  son  of  the  testator,  is  entitled  td  this  property  as  heir- 
at-law  of  the  testator.  The  question  depends  upon  two 
well-established  rules:  1.  That  an  heir-at-law  is  not  to  be 
disinherited  but  by  express  intention ;  2.  That  what  is  not 
given  away  descends  to  the  heir^t-law.  There  is  a  plain 
distinction  between  a  devise  of  this  kind  to  a  stranger  and 
to  an  heir-at-law — a  distinction  founded  in  plain  sense,  and 
supported  by  decided  cases,  and  by  the  dida  of  judges. 
A  stranger  can  only  look  to  the  will  for  his  tide ;  but  an 
heir-at-law  looks  to  the  will,  not  for  his  title,  but  to  see  in  what 
manner  it  is  given  away  from  him.  Where  the  devise  is  to  a 
stranger,  and,  for  want  of  issue,  to  another  stranger,  it  is 
the  plain  intention  of  the  testator  to  give  nothing  to  the 
heir.  But  where  the  first  devise  is  to  the  heir-at-lajvir,  the 
case  is  entirely  different.  Hartop's  case  is  strong  for  the 
plaintiff  m  error.  The  Court  refused  to  resolve  the  case, 
but  awarded  a  melius  inquirendum ;  which  must  have  been 
on  account  of  some  fact  extrinsic  of  the  will,  and  could  only 
have  been  to  inquire  whether  the  first  devisee  was  the  heir- 
at-law  of  the  testator.  The  dictum  in  Fuller  v.  fhUer  is  not 
an  extrajudicial  opinion,  but  an  explanation  of  the  rules  on 
which  the  Court  grounded  thdr  decision.  The  opinion  of 
PoPHAM,  t/.,  in  that  case,  is  not  contradicted  in  any  other 
case,  or  by  any  other  dictum  ;  but,  on  the  contrary,  is  much 
oonfirmed  by  what  fell  from  Lord  Macclesfield  in  de- 
livering the  resolution  of  the  Judges  in  Goodright  v.  WrigfU, 
as  reported  in  Strange  {i).    But  it-is  said  that  the  observar 
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tion  of  Lord  Macclesfield  is  omitted  in  the  report  in  P. 
WUliams^  a  contemporary  reporter.  It  cannot,  however, 
be  supposed  that  Strange  would  insert  what  had  never  been 
said.  In  Huiton  v.  Simpson^  the  question  was  never  de- 
cided. The  Chancellor  said,  that  it  was  a  mere  legal  ques- 
tion, and  that  he  would  leave  it  to  a  court  of  law,  and  give 
no  relief.  Again,  that  was  not  the  case  of  an  heir-at-law, 
but  of  one  of  two  coheirs,  which  is  very  different ;  for  one 
of  two  coheirs  takes  the  whole  by  devise,  and  not  by  de- 
scent; and  it  was  so  resolved  in  Reading  v.  Roystoru 
[The  Jitomei/'General  said  J  that  HuUon  v.  Simpson  must 
have  been  decided,  for  that  he  himself  had  succeeded  to 
part  of  the  estate  in  question.  Wilson  replied  that  Lord 
Cowr£B*s  opinion  had  probably  been  acquiesced  in.]  Good- 
right  V.  Wright  was  the  case  of  a  stranger,  and  not  of  an 
heir-at-law;  and  so,  probably,  was  the  case  of  Busby  v. 
Greenslate  (k) :  Ambrose  v.  Hodgson  was  a  devise  to  one 
sister  and  the  heirs  of  her  body,  remainder  to  another  sister 
and  the  heirs  of  her.  body ;  and  the  sisters  were  not  heirs-at- 
law  of  the  testator,  there  being  a  brother  alive. 

It  is  said  to  be  difScult  to  describe  the  interest  which  the 
heir-at-law  will  take,  and  that  the  testator  did  not  intend 
him  to  take  an  estate  in  fee.  Whichever  way  the  case  is 
decided,  the  intention  of  the  testator  cannot  be  wholly  carried 
into  effect.  He  clearly  intended  that  the  issue  of  the  first 
devisee  should  take  some  estate;  and  the  question  is,  whether 
his  primary  intent  in  favour  of  that  issue,  his  heir-at-law, 
shall  not  prevail  over  his  secondary  intent.  It  cannot  be 
denied  that  the  will  might  have  been  so  worded  as  to  give 
an  estate  to  the  heir-at-law  ;  as  if  the  testator  had  said,  **  I 
give  my  estate  to  A.  and  the  issue  of  ^. ;  and  when  my  estate 
so  given  to  A.  and  bis  issue  shall  be  spent,  and  the  issue 
extinct,  and  not  till  then,  I  give  it  to  5.,"  &c.  Now  the 
testator  has  said  in  his  wiU  what  is  tantamount  to  this.  The 
general  intent  and  scheme  of  the  will  require  that  the  Court 
should  thus  construe  the  words  used.  It  was  the  intent  to 
give  one  estate  to  the  elder,  and  another  to  the  younger 
branch  of  the  family.  Upon  the  whole,  then,  it  is  contended, 
1.  that  there  is  such  a  distinction  between  this  case  and  all 
the  decisions  cited,  as  to  take  off  their  authority ;  and,  2.  that 
there  is  a  manifest  intent  of  the  testator  to  give  nothing  to 


{k)  B.  R.,  T.  7  Geo.  I ;  1  Str.  445. 
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the  younger  son  till  the  issue  of  the  elder  son  should  be  ex-       jyg] 
tinct,  and  that  therefore  till  that  time  the  estate  goes  to  the 
heir-at-law. 

Lord  Mansfield,  after  stating  the  facts  of  the  case,  said, — 
The  Court  of  Kings  Bench  in  Ireland  gave  judgment  for  the 
lessor  of  the  plaintiff,  the  eldest  son  of  Simon.  In  order  to 
support  that  judgment,  they  must  have  gone  upon  the  ground 
that  the  testator  meant  to  provide  for  the  contingency  of  his 
son  dying  in  his  (the  testator*s)  lifetime,  so  as  to  give  it  to 
his  children  as  purchasers.  My  wish  decidedly  has  been  to 
support  the  claim  of  the  lessor  of  the  plaintiff,  and  I  have 
.  struggled  hard  to  distinguish  this  case  from  the  letter  and 
meaning  of  the  authorities,  for  no  one  can  doubt  that  the 
testator  s  intent  was  to  give  the  whole  family  estate  together. 
His  will  is  a  continuation  of  the  settlement,  and  he  could 
have  no  idea  of  his  eldest  son's  children  being  set  aside  in 
favour  of  his  second  son.  At  first,  the  argument  of  intention 
might  have  had  weight ;  but  the  law  on  this  head  is  now  so 
settled,  that  it  is  impossible,  even  if  it  were  wrong,  to  alter 
it  The  case  of  such  a  death  in  the  lifetime  of  the  testator 
happens  frequently.  I  have  several  cases  now  in  my  memory. 
Consider  what  the  settled  law  is.  At  common  law,  lands 
were  not  deviseable,  and  therefore  little  is  to  be  found  in  the 
books,  before  the  statute  of  wills,  on  the  subject  of  devises  of 
lands ;  but  with  regard  to  legacies  of  personalty  it  was  early 
settled,  that  if  the  legatee  died  in  the  lifetime  of  the  testator, 
the  legacy  lapsed,  and  no  representative  could  claim  in  his 
right.  If  the  legatee  was  not  in  esse  at  the  time  of  the  death 
of  the  testator,  the  legacy  was  gone  (2).  The  first  case  as  to 
the  devise  of  lands,  after  the  statute  of  wills,  was  Brett  v. 
Rigden;  where  it  was  held  that  the  word  heirs  was  only  used 
to  describe  the  extent  of  the  interest;  and  that  the  heirs 
not  being  the  object  of  the  testator^s  intent,  the  devise  was 
lapsed  and  void.  •  In  Hartop's  case  the  devise  was  of  an 
estate  tail  with  remainders  over.  Originally,  perhaps,  there 
might  have  been  a  distinction  made  between  Brett  v.  Rigden 
and  the  case  where  the  devisee  is  also  the  heir ;  but  the  au- 
thority of  Hartop's  case^  and  of  FvUer  v.  FuUer^  is  strong 
against  such  a  distinction,  and  every  one  claiming  under  a 

(/)  Elliot  v.  Davenport,  Cane.  Ath.  86 ;  Mayhank  v.  Brookes, 
M.  1705,  I  P.  W.  83;  Stone  Cane.  M.  1780,  1  Bro.  C,  C. 
V.  Evans,  Cane,  M.   1740,  2     84 ;  Lotondes  on  Legacies,  408^ 
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will  iDiut  take  as  a  purchaser.  It  is  said  that  there  is  no 
case  where  the  first  devise  was  to  an  heir-at-law ;  but  that 
assertion  does  not  appear  to  be  correct;  for  in  Hutton  ▼• 
Simpwn,  and  in  an  old  case  of  Packman  v.  Cole  (m),  the 
devisees  were  coheirs,  and  no  notice  is  taken  of  the  dis- 
tinction. But  supposing  that  the  heir-at-law  is  to  take,  how 
is  he  to  take  ?  If,  by  implication,  under  the  will,  there  is  an 
end  of  the  distinction  of  heir.  He  must  then  take  .by  pur- 
chase, and  is  not  more  favoured  than  another.  Does  he  then 
take  by  descent  ? — and  if  by  descent,  how  ?  Does  it  descend 
to  him  in  fee  quousque  f  If  so,  it  is  still  the  same  as  if  the 
first  devise  had  been  to  a  stranger*  The  last  argument  for 
the  lessor  of  the  plaintiff  is,  that  as  the  heir  cannot  be  dis- 
inherited without  express  words,  the  whole  will  is  overturned. 
But  the  testator  may  disinherit  his  heir  by  ^ving  the  estate 
away  from  him,  or  by  giving  it  to  him  in  a  qualified  manner ; 
and  here  he  has  disposed  of  it.  I  cannot  get  over  the  letter 
and  reason  of  the  authorities.  To  be  sure  there  is  a  dictum 
of  Popham^  but  that  is  out  of  the  case.  There  is  also  an- 
other position  of  his  which  cannot  be  supported — that  if  land 
be  given  to  a  man  and  his  heirs,  and  he  dies,  his  heirs  may 
take,  which  cannot  be. 

WiLLSs  and  Ashubst,  Justices^  of  the  same  opinion. 

BuLLKB,  Justice*— I  am  of  the  same  opinion.  I  think 
that  the  event  nJiich  has  happened  was  not  provided  for  by 
the  testator  in  his  will.  I  incline  to  think  that  Hartofs 
ease  was  that  of  an  heir-at-law.  Had  it  stood  over  on  the 
ground  suggested  in  argument,  the  Court  could  not  have 
given  the  opinion  they  did.  The  dictum  of  Popham  was 
not  intended  to  ht  confirmed  by  Lord  Pabkeb.  He  says, 
in  the  course  of  his  argument,  that  Popham  was  mistaken. 
If  he  had  laid  down  the  distinction  clearly,  it  is  not  likely 
that  Peere  WiUia/m$  would  have  omitted  it.  As  to  the  intent 
of  the  testator,  he  had  no  inclinaticm  in  favour  of  the  issue  of 
bis  eldest  son.  It  was  the  eldest  son  himself  who  was  the 
object,  and  it  is  described  in  what  manner  he  shall  take.  An 
estate  by  implication  cannot  be  raised  against  an  express  de- 
vise. The  case  put  for  the  lessor  of  the  plaintiff  will  not 
bold.  The  words,  ^and  not  till  tben,^  &c.  would  not  carry 
the  case  any  further.  The  limitation  over  would  be  a  re- 
mainder, and  would  take  effect  immediately. 

Judgment  reversed. 

(m)  B.  R.,  E.  1658,  2  Sid.  53,  78. 
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This  is  not  a  nudum  pactum^  for  the  plaintiff  bound  bimsdf 
at  all  events  to  take  a  certain  portion  of  the  loan ;  and  if  it 
had  been  a  bad  thing  he  must  still  have  taken  it,  and  being 
a  good  thing  he  is  entitled  to  the  benefit  of  it.  Besides,  in 
consequence  of  this  agreement  the  plaintiff  does  not  enter 
into  any  other  subscription  from  which  he  might  have  de- 
rived the  benefit  which  he  seeks  to  recover  in  this  action. 
There  was  also  a  benefit  to  the  defendant,  for  he  was  desirous 
of  offering  a  large  sum  to  government,  which  he  would  not 
have  ventured  to  do  without  the  participation  of  some  other 
person,  and  the  plaintiff  refused  to  take  any  unless  the  de- 
fendant would  give  him  the  whole  c£20,000.  They  cit^ 
Dutch  w  Warren  {a). 

Bearcrqft^  Lee^  Baldwin^  and  Erskine^  contrh, — This 
demand  is  at  all  events  ungenerous ;  and  if  any  legal  ob- 
jection, however  strict,  can  be  made  on  the  part  of  the  de- 
fendant, the  Court  will  be  glad  to  attend  to  it.  Taking  this 
to  be  a  contract,  it  is  nttdum  pactum  unde  non  oritur  actio^ 
for  no  advantage  could  be  derived  by  the  defendant  from  his 
suffering  the  plaintiff  to  have  this  sum.  But  it  is  said,  that 
supposing  it  to  have  been  a  losing  bargain,  the  plaintiff  would 
have  been  compelled  to  take  this  portion  of  the  loss  off  the 
defendant's  hands.  The  answer  is,  that  unless  the  plaintiff 
had  taken  this  sum,  the  defendant  would  never  have  applied 
for  so  much  to  government,  and  there  would  have  been  no 
loss  to  be  sustained  by  him.  But  supposing  that  it  is  not 
nudum  pactum,  the  defendant  has  performed  his  contract 
according  to  the  rational  construction  of  it.  It  is  obvious 
that  the  plaintiff  was  only  to  receive  a  certain  relative  pro- 
portion of  the  sum  subscribed  for ;  for  suppose  that  govern- 
ment had  only  permitted  the  defendant  to  take  a  less  sum 
than  j£^SO,000,  it  would  have  been  impossible  for  him  to  have 
completed  the  contract  according  to  the  construction  of  it 
contended  for  on  the  other  side.  Again,  the  defendant  may 
be  considered  as  an  agent  employed  by  the  plaintiff  in  this 
transaction ;  and  if  so,  it  is  sufficient  if  he  doe»  for  him  as  well 
as  he  can.  There  is  also  another  objection  to  this  action. 
The  contract  is  prohibited  by  the  statutes  agiiinst  stock- 
jobbing, 7  Geo,  2,  c.  8p  It  is  a  contract  for  a  share  in  a 
security  which  the  defendant  had  not  at  the  time  of  the 
contract. 


(ti)   Cor  King,  C.  J,,   1  Sir.  M^. 


TWENTY-SECOND  GEORGE  III. 

Lord  Mansfield. — In  the  argument  it  appears  to  be  for- 
gotten that  we  are  to  try  the  cause  on  the  evidence.  Whether 
the  plaintiff  acta  honourably  or  not  must  depend  upon  the 
terms  of  the  agreement.  If  he  was  to  have  only  such  a  pro- 
portion as  his  sum  should  bear  to  the  whole  «^200,000,  he 
acts  dishonourably ;  otherwise  not.  The  first  proposal  did 
not  come  from  the  plaintiff.  It  was  an  offer  made  by  the 
defendant,  and  the  plaintiff  accepted  it  on  condition  that  he 
should  have  the  sum  for  which  he  stipulated,  if  the  defendant 
was  not  wholly  excluded.  This  is  the  meaning  of  the  agree- 
ment, which  was  made  with  a  view  to  prevent  the  chance  of 
the  plfuntiff  having  nothing  at  all.  As  to  the  consideration, 
if  there  is  any,  it  is  enough  to  take  the  case  out  of  the  rule 
of  nudum  pactum.  Consider  the  mode  of  raising  the  loan. 
A  few  people  only  have  lists,  and  government  have  nothing 
to  do  with  the  under-subscribers.  The  consideration  is,  that 
I  answer  to  government,  and  you  to  me.  It  would  be  very 
inconvenient  to  hold  that  this  is  a  nudum  pactum.  The  de- 
fence of  the  stock-jobbing  acts  fails.  This  was  a  transaction 
before  the  terms  of  the  loan  were  known. 

The  rest  of  the  Court  concurring, 

The  rule  was  discharged. 


1781 

MOCAT^ 
V. 

France 


PecKHAM  v.  FaUIA  (a).  Thursdaj 

^    ^  16th  No^ 

JL  HIS  was  an  action  of  assumpsit  for  goods  sold  and  A,  and  b.  c 

delivered  to  one  S^lva  on  account  of  the  defendant.     At  ^aJ^how^ial ' 

the  trial  the  only  witness  examined  was  the  book-lceeper  agreed  on  n 

of  the  plaintiff,  who  proved  that  the  defendant  and  St/lva  ^  ^aiS^fg  | 

came  to  the  plaintiff's  warehouse  and  agreed  on  a  parcel  of  he  would  gu  i 

goods  for  Sylva^  when  the  plaintiff  said  he  did  not  know  JJ^  ^ a^^ 

Sylva^  and  would  the  defendant  answer  for  him  ?  The  de-  w«rd»  came 

fendant  said  that  he  would  guarantee  the  payment.     Sylva  ^^^^  ^^y^^^ 

came,  on  another  occasion,  by  himself,  and  ordered  other  8«^«>  ^^en  i 

goods ;  on  which  the  plaintiff  sent  to  the  defendant  to  inform  ^f^  a^kec 

him  of  it,  and  asked  if  the  defendant  would  engage  for  Wm  whether  i 

Sylva.     The  defendant  said.  You  may  not  only  ship  that  I^a.  *^  i 

parcel,  but  one,  two,  or  three  thousand  pounds  more,  and  I  P^***»  "I  wi 

pojr  you  if  he  does  not.*'    The  goods  were  subeequentlv  delivered  to  A,    Held  that  this  w)  i 
'  promise  by  B,y  and  required  to  be  in  writing  by  the  statute  of  ftauds. 

(a)  S.  C.  cited  2  r. /?.  80. 
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will  pay  you  if  he  does  not.  This  promise  was  made  before 
the  delivery  of  the  goods  to  Sylva^  and  credit  was  given  to 
the  defendant's  promise,  the  plaintiff  knowing  little  or  no- 
thing  of  Sylva,  For  this  last  parcel  of  goods  the  action  was 
brought.  On  the  part  of  the  defendant  it  was  contended, 
that  this  promise,  not  being  in  writing,  was  void  by  the 
statute  of  frauds.  Lord  Maksfield,  before  whom  the 
cause  was  tried,  stated,  that  he  believed  the  point  had  been 
already  determined ;  but  as  no  one  at  the  bar  recollected  the 
case,  a  verdict  was  taken  for  the  plaintiff,  with  leave  for  the 
defendant  to  move  to  set  that  verdict  aside  and  to  enter  a 
nonsuit     A  rule  to  show  cause  having  been  obtained, 

Wallace^  A.  6.,  and  Dunning,  showed  cause.  They  read 
the  case  of  Jones  v.  Cooper  (6),  and  admitted,  that  unless 
the  present  case  could  be  distinguished  from  that  decision, 
the  rule  must  be  made  absolute.  But  they  contended,  that 
upon  the  evidence,  as  it  appeared  on  the  trial  in  this  case,  the 
credit  was  given  to  the  defendant  alone,  and  that  this  was 
not  a  collateral  undertaking  on  the  part  of  the  defendant. 
The  plaintiff  knew  nothing  of  Sylva,  and  expressly  refused 
to  trust  him.  Betcfre  Jones  v.  Cooper,  the  distinction  of  the 
promise  being  before  or  after  the  delivery  of  the  goods  was 
very  material ;  and  it  is  still  very  material  in  this  sense,  that 
it  leaves  the  question,  whether  the  goods  were  supplied  on 
the  credit  of  the  person  to  whom  they  were  delivered  or  of 
the  defendant,  open  to  the  jury.  That  is  a  question  proper 
for  the  determination  of  the  jury,  who  have  decided  it,  and 
the  Court  will  not  disturb  the  verdict.  The  jury  also  may 
have  thought  that  the  goods  were  delivered  on  the  joint 
credit  of  the  defendant  and  Sylva,  and  in  that  case  also  the 
verdict  ought  not  to  be  disturbed.  To  hold  a  case  like  this 
within  the  statute,  would  be  making  the  statute  itself  an 
instrument  of  fraud. 

Lord  Ma-ksfield. — Before  the  case  of  Jones  v.  Cooper, 
I  thought  there  was  a  solid  distinction  between  an  under- 
taking after  credit  given,  and  an  original  undertaking  to 
pay,  and  that  in  the  latter  case  the  surety,  being  the  object 
of  the  confidence,  was  not  within  the  statute  (c) ;   but  in 


y 


{b)  B.  R.,  M.  15  Geo.  3, 
Ccfwp,  227. 

(c)  See  Matobrey  v.  Cunning- 
ham, Sittings  after  H.  71  1773, 
cited  Cowp,  228.    In  an  action 


for  goods  sold  and  delivered,  the 
case  on  evidence  was  this :  the 
plaintiff  had  agreed  with  one 
Hclbroke,  a  butcher^  for  six 
ox^n:  five  were  delivered,  but 
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Friday,  GrANT  V.  PaBKIKSON  (fl). 

16th  Nov.        ^_  ^ 

Policy  upon  any  X  HIS  was  an  action  on  a  policy  of  insurance  at  and 
&°  viMda?  ^^^^  Surinam  to  Quebec^  upon  any  kind  of  goods  and  mer- 
£looo,bdngon  chandizes,  and  also  upon  the  body  of  the  ship  Providence. 
to  aiSe^orS^  The  said  goods  and  merchandizes,  &c.  for  so  much  as  con- 
.  caigo  of  the  cerns  the  assured,  by  agreement,  are  valued  at  £  1 000,  being 
of  hCT  »afe  arf*'  ^"  profits  expected  to  arise  on  the  cargo  of  the  above  ship  in 
n^^t Quebec^    the  event  of  her  safe  arrival  at  Quebec;  and  in  case  of  loss, 

and  in  case  of        i      ■  •  •  « 

loss  the  insurers  ^"®  msurers  agree  to  pay  the  same  without  any  other  voucher 

V^  iow  the  than  this  policy. 

any  other  ^he  cause  was  tried  before  Lord  Mansfield  at  Guild-- 

voucher  than       A^//^  when  the  evidence  was,  that  this  ship  was  laden  with 

HelS^that  this     molasses;  and  the  plaintiff,  having  a  contract  to  supply  the 

1^*7.*^  not     army  with  spruce  beer,  would,  if  the  ship  had  arrived,  have 

19  6.  2.  c.  37,     made  a  profit  of<£1000  more  than  the  sum  insured,  and 

^rJ^  **""    ^^^^  '^  ^^  common  to  insure  profits.     A  verdict  was  found 

titled  to  recover,  for  the  plaintiff,  with  liberty  for  the  defendant  to  move  for 

a  new  trial.    A  rule  having  been  obtained  to  show  cause  why 

the  verdict  for  the  plaintiff  should  not  be  set  aside  and  a 

new  trial  granted, 

Haworth  and  Grant  showed  cause.  The  statute,  19  Geo.  2, 
c.  37,  enacts,  "  that  no  insurance  shall  be  made  on  any  ship, 
goods,  merchandizes,  or  effects,  interest  or  no  interest,  or 
without  further  proof  of  interest  than  the  policy.'"  This 
policy  is  neither  within  the  words  nor  the  spirit  of  the  act, 
nor  is  it  the  subject  meant  by  the  act.  The  act  mentions 
ship,  goods,  and  merchandizes ;  but  this  policy  is  not  on  any 
of  those  things,  but  on  the  profits  of  a  voyage  (6).  If,  in- 
deed, the  policy  were  in  fraud  of  the  statute,  this  argument 
would  not  prevail,  but  here  the  plaintiff  has  an  interest. 

The  objection  here  is  not  that  there  is  no  interest  really, 
or  that  this  is  a  wagering  policy,  but  that  there  is  a  clause 
in  the  policy  which  makes  it  void  within  the  statute  19  Geo.  2, 
c.  87 ;  but  here  the  clause  immediately  follows  the  valuation 
and  refers  to  it.     The  statute  was  made  against  wagering 

(fl)  S.  C.  Park  Ins.  354,  6th         {b)  See  Lucena  v.  Craufurd^ 

ed. ;  Marsh.  Ins.  97,  2d  edit.,  Dom.  Proc,  2  Bos.   &  Pu/. 

shortly  reported,  and  without  ^.  A.  314,  321. 
the  arguments  of  counsel. 
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the  construction  of  it,  it  has  been  held,  whether  right  or 
wrong  it  is  now  immaterial  to  inquire,  that  a  valued  policy 
is  not  void,  but  it  is  su£Scient  if  the  party  proves  some 
interest.  The  other  side  may  show  that  this  is  a  mere 
evasion  of  the  act;  but  in  general  nothing  is  necessary  on  a 
valued  policy  but  to  prove  some  actual  interest  In  the 
present  case  the  insurance  is  made  by  a  contractor  for  spruce 
beer  on  the  profits  to  arise  from  a  cargo  of  molasses.  If  the 
ship  arrives  the  profit  is  certain.  The  policy  is  not  meant 
to  conceal  the  interest,  but  to  get  rid  of  the  proof  of  the 
qiumtum.  I  cannot  distinguish  this  from  the  common  case 
of  a  valued  policy.  The  words  of  the  statute  are  very  strong, 
and  so  they  struck  me  at  GuUdJutB;  and  if  it  had  been  a 
new  question  on  the  validity  of  a  valued  policy,  doubts  might 
have  been  entertained ;  but  it  is  not  a  new  question. 

WiLLEs,  Justice, — This  is  not  the  case  of  a  wager,  nor 
does  the  policy  pursue  the  words  mentioned  in  the  statute : 
it  is  a  bon&  Jide  policy,  and  a  real  interest.  It  might  be 
necessary  to  add  more  words  in  this  policy  than  in  the  com- 
mon valued  policies,  because  the  value  of  profits  is  less  cer- 
tain than  that  of  goods.  The  words  may  be  considered  as 
surplusage,  and  rejected,  so  as  not  to  vitiate  the  policy. 

AsHURST,  Justice. — I  had  a  doubt  at  first,  but  I  am  now 
clear  that  these  words  are  surplusage,  and  that  the  case  is 
nbt  to  be  distinguished  from  that  of  a  valued  policy. 

BuLLEB,  Justice, — The  words  are  capable  of  both  con- 
structions, and  therefore  we  must  consider  the  meaning  of 
the  parties  as  it  is  to  be  collected  from  the  face  of  the  instru- 
ment, and  there  it  appears  that  they  meant  to  insure  a  real 
interest.  It  is  not  a  necessary  construction  that  voucher 
should  mean  proof  of  interest,  and  if  another  meaning  con- 
sistent with  the  intent  of  the  parties  can  be  given,  the  Court 
will  adopt  such  meaning. 

Rule  discharged  (f ). 


Cousins  V.  Nantes,  Each.  Cham. 
JB.  51  G.  3,  3  Taunt.  b2^. 

{e)  As  to  the  insurance  of 
profits/  see  Le  Cras  v.  Hughes^ 
£.  22  G.  3,  post :  Henrickson  v. 
Margetson,  B.  ft.,  M,\7  G. 3, 
2  Easty  550  (n) ;  Barclay  y. 
Cousinsy  B.  R.,  T.  42  G.  3,  2 
East,  544;  Hodgson  y.  Glover ^ 
B.  R.,  E.  45  G.  3, 6  East,  316; 


Lucena  v.  Craufurd,  Ejfck.  Ch., 
H.  42  G.  3,  3  Bos.  &  Pul.  75 ; 
Dom.  Proc.  2  Bos.  &  Pul.  N. 
R.  269,  S.  C. ;  King  v.  Glover, 
C,  B.,  T.  46  G.  3, 2  Bos.  &  Put. 
N.  R.  206;  Eyre  y.  Glover,  B. 
R.y  M.  53  G.  3,  16  East,  218; 
3  Campb.  276,  S.  C.  Where  not 
only  the  profits  are  an  expecta- 
tion, but  the  obtaining  a  cargo. 
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for  the  first  three  years  of  the  said  term,  and  for  the  remaining 
fifty-seven  years  of  the  said  term  the  yearly  rent  of  £^l  (pay- 
able quarterly) ;  the  first  quarterly  payment  to  be  made  at 
Christmas  then  next  ensuing.  And  the  said  J(An  Ccbley^ 
(in  consideration  of  such  covenant  and  agreement  of  the 
said  John  Clare  for  granting  a  lease  of  the  said  piece  of 
ground,  &c.  so  soon,  or  within  one  month  after  the  said  Sir 
Joseph  MaTvbey  should  grant  him  a  lease  thereof,  but  subject 
to  such  objection  of  the  said  Sir  Joseph^  or  John  Clare,  as 
aforesaid),  did  covenant,  promise,  and  agree,  to  and  with 
the  said  John  Clare,  that  he  the  said  John  Cobley,  his,  See* 
should  and  would,  yearly,  during  the  last  fifty-seven  years 
of  the  said  term  thereby  granted,  pay  to  the  said  John  Clare, 
his,  &c.  the  clear  yearly  rent  of  j^l,  according  to  the  re- 
servation aforesaid,  protUy  &c. 

That  the  said  John  Clare,  at  the  making  of  the  said  in- 
denture, was  possessed  of  and  in  the  said  demised  ground, 
&c  for  the  remainder  of  a  certain  long  term  of  years, 
whereof  more  than  the  said  term  mentioned  in  the  said  in- 
denture was  then  to  come  and  unexpired ;  and  that  the  said 
John  Cobley  entered  and  was  possessed. 

That  the  said  John  Cohley  being  so  possessed,  and  the 
reversion,  as  aforesaid,  belonging  to  the  said  John  Clare,  he 
the  said  John  Clare,  by  indenture  of  the  I8th  June,  1778^ 
(profert  of  one  part),  in  consideration  of  five  shillings  and 
other  considerations  therein  specified,  assigned  to  the  said 
John  Walker,  his,  &c.  all  the  estate,  right,  title,  &c.  of  the 
said  John  Clare,  of  and  in  the  said  demised  premises,  &c. 
To  have  and  to  hold,  &c. 

That  afterwards,  viz.  on  the  day  and  year  last  above 
mentioned,  the  said  demised  premises,  by  assignment  then 
and  there  duly  made,  came  to  and  vested  in  the  said  Obadiah 
Reeve,  by  virtue  of  which  the  said  Obadiah  entered  and  was 
possessed,  the  reversion  belonging  to  the  said  John  Walker. 

The  breach  assigned  was,  that,  on  the  29th  September, 
1779,  JE^,  5s.,  for  one  year  and  a  quarterns  rent,  became  due. 

The  defendant  pleaded,  I.  That  the  said  Sir  Joseph 
Mawbey  hath  not,  at  any  time  hitherto,  granted  to  the  said 
John  Clare,  or  to  the  said  John  Walker,  or  either  of  them, 
any  lease  of  the  said  premises,  or  any  part  thereof,  with  a 
verification ;  2.  That  before  the  said  £916,  Ss.,  or  any  part 
thereof,  became  due,  viz.  16th  September,  1778,  the  de- 
fendant assigned  to  one  — —  Ri^s,  by  virtue  whereof  the 
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said Rigg^  entered  and  was  possessed  thereof,  with  a       jyg } 

verification.  n-p^v-* 

To  the  first  plea  the  plaintiff  demurred ;  to  the  second      Walkj 
he  replied,  that  the  said  Obadiah  continually,  from  and  ^' 

after  the  time  when  the  said  demised  premises  came  to  him, 
by  assignment,  as  aforesaid,  until,  and  at,  and  after,  the  said 
29th  of  September^  1779,  when  the  said  £S6y  Bs.  became 
due,  remained  and  continued  in  the  possession  of  the  said 

premises,  without  this,  that  the  said ^^gff^t  at  any 

tim^  before  the  said  £^6y  Bs.  became  due  as  aforesaid,  en*, 
tered  into  the  said  premises,  and  was  possessed  thereof.^ 
Verification. 

To  this  replication  the  defendant  demurred  specially,  and 
assigned  for  cause,  that  the  plaintiff  had  therein  traversed, 
and  attempted  to  put  in  issue  matter  of  law  only,  and  not 
any  matter  traversable  or  issuable. 

Bower^  for  the  plaintiff. — It  is  clear  that  the  first  plea  is 
bad.  The  defendant,  so  long  as  he  continues  in  possession, 
is  liable  to  the  payment  of  the  rent. 

With  regard  to  the  replication,  the  question  is,  whether 
the  assignee  of  a  lease,  who  as»gns  over,  does  not  continue 
liable  to  the  payment  of  the  rent  until  another  actually 
enters  and  takes  possession.  The  point  was  much  con- 
sidered in  Eatofi  v.  Jacques  (b) ;  and  the  only  difference  be- 
tween that  case  and  the  present  is,  that  in  that  case  the 
action  was  against  the  second  assignee.  It  was  laid  down 
in  that  case,  that  there  are  only  two  ways  in  which  the 
defendant  can  be  held  liable,  viz.,  on  privity  of  contract,  or 
on  privity  of  estate.  Here^  there  is  no  privity  of  contract ; 
and  to  privity  of  estate  enjoyment  is  necessary.  It  is  ad- 
mitted by  the  demurrer,  that  the  defendant  remained  in  the 
possession  of  the  premises;  his  assignee  cannot  therefore  be 
charged  on  the  privity  of  estate,  and  the  defendant  himself 
consequently  continues  liable. 

Chambre,  contra. — The  first  plea  turns  upon  the  con- 
struction of  the  deed,  and  whether  the  covenant  for  the  pay- 
ment of  rent  is  absolute  or  conditional.  To  construe  it  to 
be  an  absolute  covenant  would  be  absurd,  for  in  that  case 
Ccibiey  would  have  to  pay  rent  without  having  any  term  in 
the  premises.  The  rent  is  expressed  to  be  payable  during 
the  term;  so  that  if  no  term  passes,  no  rent  is  payable.     If 

{b)  B.  R.,  M.  21  C.  3,  ante,  vol.  ii.  |>.  438. 
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no  term  passed,  it  is  impossible  that  the  defendant  can  be 
charged  as  assignee ;  for  if  nothing  passed  by  the  deed  (and 
it  does  not  profess  to  demise  any  thing)  there  cannot  be  any 
privity  of  estate.  The  first  plea,  therefore^  is  good,  for 
it  shows  that  the  condition  upon  which  the  liability  of  the 
covenantor  was  to  arise  has  never  been  performed. 

With  regard  to  the  second  demurrer,  it  is  not  necessary 
to  controvert  the  case  of  Eaton  v.  Jacques.  This  is  an  al>- 
solute  assignment :  there  the  Court  proceeded  chiefly  on  the 
ground  that  the  assignment  was  by  way  of  mortgage,  and 
intended  only  a  security ;  the  sole  argimient  applicable  to 
an  absolute  assignment  is  the  form  of  pleading.  But  though 
the  form  of  pleading  is  in  favour  of  the  plaintiff,  yet 
there  is  no  instance  of  a  traverse  of  the  possession,  which 
shows  that  it  is  an  immaterial  allegation ;  like  a  reqyest  to 
pay  a  debt,  and  many  circumstances  of  time  and  place. 
Two  cases  have  occurred  in  Chancery  in  which  that  Court 
was  clear  that  no  entry  was  necessary  to  charge  an  assignee. 
Sparhes  v.  Smith  (c),  Pilkingtan  v.  Shaller(d).  The  in- 
terest, which  came  to  the  defendant  by  assignment,  passed 
out  of  him  by  the  assignment  to  Riggs.  He  has  only  the 
naked  possession  left,  and  no  privity  of  estate.  SaffyrCs 
case  (e),  LitL  5.  ^9.  Co.  Lttt,  46  b.  It  is  not  necessary 
here  to  determine  the  case  of  a  fraudulent  assignment;  where 
fraud  is  relied  upon,  it  must  be  averred-  Anon.  (/),  Le 
Keux  V.  Nash  (g).  There  is  no  inconvenience  to  the  lessor; 
he  has  every  remedy  that  he  was  entitled  to  at  the  time  of 
the  making  of  the  lease:  he  has  his  remedy  against  the  ori* 
ginal  lessee  and  his  representatives. 

Bower,  in  reply. — No  precise  words  are  necessary  to  con- 
stitute a  lease.  Here  there  are  all  the  requisites:  an  ab- 
solute stipulation  for  a  lease  for  sixty  years,  and  an  aver- 
ment in  the  declaration,  that,  at  the  time  of  the  demise^  the 
lessor  had  a  longer  term  than  that  which  he  demised.  The 
distinction  taken  between  this  case  and  that  of  Eaton  v. 
Jacques  does  not  exist.  As  soon  as  a  mortgage  becomes 
absolute,  a  court  of  law  can  take  no  notice  of  an  equity  of 
redemption.     If  EcUon  v^  Jacqttes  be  law,  there  must  be 
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judgment  for  the  plaintiff.  It  is  true,  that  an  assignee,  for 
many  purposes,  is  in  before  possession,  but  not  for  the  pay- 
ment of  rent.  The  case  from  Veniris  shows  that  a  replica- 
tion like  the  present  may  be  supported. 

Cur.  adv.  vult 
Lord  Mansfield  now  delivered  the  opinion  of  the 
Court — After^  stating  the  pleadings,  he  said :  The  first 
question  is,  whether  there  is  any  lease  at  all,  or  any  rent 
payable ;  and  upon  that  there  may  be  some  doubt :  there- 
fore we  shall  say  nothing  upon  it,  as  being  unnecessary  to 
the  judgment  we  are  about  to  give.  But,  taking  it  for 
granted  that  the  defendant  is  assignee  of  the  lease,  the 
second  plea  is,  that  before  any  rent  became  due  he  assigned 
the  premises  to  one  Riggs^  who  entered,  and  was  poss^sed. 
The  replication  states,  that  the  defendant  is,  and  continues, 
in  possession,  and  denies  that  Riggs  ever  entered,  or  was 
possessed ;  and  there  is  a  demurrer  to  this  replication.  We 
are  all  of  opinion,  that  the  averment  of  the  assignor  con- 
tinuing possessed,  and  the  denial  of  Riggs*s  entry  and  poB« 
session,  are  not  good  unless  the  replication  had  gone  further, 
and  averred  fraud:  that  might  have  been  sufficient,  fc»r 
fraud  vitiates  every  thing  (A).  Unless  fraud  be  averred,  the 
assignment  gives  the  assignee  a  title  and  a  possessory  right. 
With  regard  to  the  actual  possession,  it  depends  upon  the 
nature  of  the  property  whether  it  can  take  place:  the 
property  may  be  waste,  which  seems  to  be  the  case  here. 
It  does  not  resemble  the  case  of  a  mortgagee,  for  there,  from 
the  nature  of  the  transaction,  it  is  not  an  assignment  for  this 
purpose.  Until  the  mortgagee  calls  for  the  possession,  it 
remains  with  the  mortgagor,  and  it  is  understood  by  both 
that  the  mortgagee  shdl  not  be  liable  for  the  rent  (t ).  To 
have  determined  otherwise  would  only  have  been  to  have 
driven  the  mortgagee  elsewhere  for  relief.  For  these  reasons 
we  are  all  of  opinion  against  the  replication,  and  that  there 
must  be 

Judgment  for  the  defendant. 

(A)    See    Taylor  v.    Shum,  party  takes  an  assigmnent  of  a 

C.  B.,  E.  37  G.  3>  1  B.  &  P.  tease,  by  way  of  mortgage,  as 

2\,  a  security  for  money  lent,  the 

(t)  But  in  WilUams  v.  Bo-  whole  interest  passes  to  htm, 

ianqueU  C,  B,,  E.  59  G,  3,  1 B.  and  he  becomes  liable,  on  the 

&  A  238;  3  B.  Moore,  500.  covenant,  for  payment  of  rent, 

8,  C.  it  was  held^  contrary  to  though  he  has  never  occupied, 

Eaton  V.  Jacques,  that  where  a  or  become  possessed  in  fact. 
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Saturday, 
I7th  Nov. 


Rex  v.  Inhabitants  of  Westmeon. 
(Reported,  Caldecott,  1^.) 


Satuiday, 
I7th  Nov. 

Whereatrae 
bUl  for  perjury 
had  been  found 
against  two  of 
several  witnesses 
upon  whose  evi- 
dence a  verdict 
had  been  ob. 
tained,  the 
Court  lefiised  to 
grant  a  new 
triaL 

Before  a  new 
trial  can  be 
granted,  a  pro- 
bable  ground 
must  be  laid  to 
show  that  the 
verdict  wasob. 
tamed  by  per. 
jury. 


Benfield  V.  Fetrie  (a). 

X  HIS  was  an  action  of  debt  on  the  statute  against 
bribery,  for  bribery  at  the  Cricklade  election,  tried  before 
BuLLEK,  J.  A  verdict  having  been  found  for  the  plaintiff^ 
a  rule  to  show  cause  why  there  should  not  be  a  new  trial 
had  been  obtained  on  an  affidavit  of  the  defendant,  which 
stated,  that  two  of  the  plaintifiTs  witnesses  at  the  trial,  whos^ 
names  were  WiVcs  and  SkiUing,  had  been  indicted  for  per- 
jury in  this  cause,  on  the  evidence  of  several  persons  (not 
naming  them),  and  that  true  bills  had  been  found. 

WcMace,  A.  G.,  Morris,  and  Batt,  showed  cause. — They 
contended,  that  before  a  new  trial  could  be  granted,  the 
witness  must  not  only  be  indicted,  but  convicted  of  the  per- 
jury; and  that  a  new  trial  could  not  be  granted  on  this 
ground  unless  the  only  witness,  or  all  the  witnesses,  if  more 
than  one,  were  convicted.  At  all  events,  it  ought  to  have 
been  shown  to  the  Court  in  what  the  perjury  consisted,  as  it 
may  have  been  in  some  very  immaterial  point,  which  could 
not  have  affected  the  verdict.  It  should  also  have  been 
stated  upon  whose  evidence  the  indictment  was  found ;  for 
it  does  not  appear  that  they  were  not  present,  or  might 
not  have  been  examined  at  the  trial,  or,  indeed,  that  they 
were  not  actually  examined,  and  their  testimony  discredited. 
They  cited  a  case  of  Atherkm  v.  James  and  others  (6), 
where  a  motion  was  made  to  stay  proceedings  till  the  event 
of  an  indictment,  which  had  been  found  against  the  only 
witness  on  the  side  of  the  verdict,  for  perjury  at  the  trial, 
should  be  determined,  when  the  Court  refused  a  rule  to  $how 
cause. 

Dunnmg^  and  Rooke^  S.,  contra, — The  object  of  tliis  ap- 
plication is  to  keep  alive  the  verdict  till  the  defendant  shall 
be  able,  by  conviction  for  the  ix^rjury,  to  set  it  wholly  aside, 

B^H.^ihvd.    PctTKs  CrkUfidc        (6)  M.  14  6\  3, 
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It  is  not  law,  as  stated  on  the  other  nde,  that  it  is  not  suf- 
ficient, in  order  to  set  aside  the  verdict,  to  convict  one  wit- 
ness out  of  many;  for  as  the  Court  cannot  detern)ine  on 
whose  evidence  the  jury  found  their  verdict,  the  conviction 
of  any  one  is  a  sufficient  ground  for  a  new  trial  This  is  an 
application  to  the  Court  made  upon  affidavits,  yet  the  other 
side  are  not  able  to  produce  a  single  person  to  support,  by 
affidavit,  the  testimony  of  the  witnesses  who  have  been  in- 
dicted. It  is  objected,  that  the  finding  of  the  bills  is  on  an 
ex  parte  examination ;  but  it  is  the  only  means  at  present  in 
the  defendants  power  of  proving  the  perjury.  The  wit- 
nesses indicted  were  the  only  witnesses  who  proved  absolute 
directions  by  the  defendant  to  bribe,  or  an  adoption  by  him 
of  the  bribery  afterwards ;  they  therefore  stand  here  as  the 
only  witnesses  upon  whose  testimony  the  verdict  proceeded; 
for  general  evidence  of  agency  is  not  sufficient  to  support  a 
conviction  for  bribery.  There  must  be  special  directions  to 
bribe,  or  a  recognition  of  the  act  of  bribery  afterwards.- 
With  regard  to  AtherUm  v.  Jamesy  there  might  be  particular 
circumstances  in  that  case  to  induce  the  Court  to  refuse  the 
rule,  as  if  the  cause  had  been  tried  at  the  sittings  two  or 
three  days  only  before  the  application,  and  the  Judge  who 
tried  the  cause  was  convinced  either  that  the  evidence  of 
the  witnesses  was  immaterial,  or  that  it  was  true  beyond  a 
doubt.  [The  Court  asked  for  a  copy  of  the  indictment 
against  these  witnesses,  but  the  plaintifiTs  counsel  said  that 
the  clerk  of  the  peace  had  refused  them  a  sight  of  it,  and  it 
was  not  produced  by  the  other  side.] 

Lord  Mansfield. — This  is  an  action  for  bribery.  All  the 
facts  given  in  evidence  go  on  the  ground  that  two  persons 
were  agents,  and  that  the  bribery  was  committed  by  them. 
Evidence  of  these  facts  was  given  by  seven  or  eight  persons 
besides  the  parties  indicted,  and  both  the  persons  who  bribed 
were  examined,  for  the  defendant,  at  the  trial.  The  jury 
found  a  verdict  for  the  plaintiff  against  the  evidence  of  these 
two  persons,  on  grounds  which  impeach  that  evidence.  The 
.Judge  who  tried  the  cause  is  satisfied  with  the  verdict,  and 
therefore  it  stands  as  a  verdict  with  the  weight  of  evidence 
in  its  favour.  The  motion  for  a  new  trial  rests  solely  on  the 
ground,  that  two  of  the  witnesses  have  been  indicted  for 
perjury.  It  is  not  an  established  nde,  that  it  is  of  course  to 
stay  a  verdict  because  the  witnesses  in  support  of  that  verdict 
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have  been  indicted  for  perjury.  R.  v.  Heydon  (c).  We  are 
not  told  what  the  perjury  assigned  is,  nor  who  are  the  wit- 
nesses in  support  of  die  indictment,  and  yet  the  defendant 
might  have  furnished  the  Court  with  this  information.  In 
order  to  obtain  this  rule,  a  probable  ground  must  be  laid 
before  us,  to  show  that  the  verdict  was  obtained  by  perjury. 
If  general  agency  is  proved,  it  is  sufficient  evidence  to  be  left 
to  a  jury  without  proof  of  a  command  given  by  the  principal 
to  bribe,  or  a  recognition  of  the  particular  fact  of  bribery  by 
him  afterwards. 

WiLLEs  and  Ashurst,  JusticeSj  of  the  same  opinion. 

BuLLBB,  Justice. — I  am  of  the  same  opinion.  I  left  it  to 
the  jury  on  the  evidence  of  general  agency.  It  was  for  the 
jury  to  judge  whether  the  fact  came  within  the  authority  of 
the  agent. 

Rule  discharged. 

(c)  B.  /?.,  E.  3  G.  3,  I  Black.  404. 


Wednesday,  MaCPHEBSON  V.  PeTBIE. 

2l»tNoT.(a).     ^^ 

Motion  for  new    X  HIS  was  a  motion  for  a  new  trial  in  a  like  cause  and  on 
ground  of  a  like  ground  as  the  above  case  of  Benfield  v.  Petrie,     In 

perjury.  ^jg  cause  the  verdict  went  on  the  evidence  of  one  Trueman 

as  to  a  particular  fact,  and  otSkiUing  as  to  general  agency. 
Lord  Mansfield. — There  is  no  sufficient  ground  to  vary 
from  the  rule  laid  down  in  the  last  case.  All  the  objections 
to  the  evidence  of  Trueman  were  open  to  the  jury  on  the 
trial.  It  is  said  that  the  plaintiff  might  have  had  the  copy 
of  the  indictment  here;  but  the  answer  is,  that  it  is  in- 
cumbent on  the  defendant  to  produce  every  thing  in  support 
of  his  own  application. 

Rule  discharged. 
There  were  several  other  cases  which  stood  on  the  same 
ground,  and  shared  the  same  fate  as  the  above  two,  without 
further  argument. 


(a)  This  and  the  following 
are  given  out  of  their  order 


in  point  of  time,  as  they  relate 
to  the  preceding  case. 
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F£TRI£  V.  MiLLES. 

X  HIS  \vas  an  application  of  the  same  nature,  arising  out  Motion  for  d 
of  the  same  transactions,  but  the  motion  in  this  case  was  ^j^Jj^Jof* 
made  not  only  on  the  ground  of  indictments  for  perjury  perjury,  or  u 
found,  but  also  on  the  ground  of  surprise  in  going  to  trial,  JJ^^"*****^ 
and  that  one  of  the  witnesses  for  the  plaintiff,  who  had  been 
indicted,  was  a  person  not  to  be  believed ;  to  which  several 
affidavits  were  produced.     A  rule  to  show  cause  having  been 
granted, 

Dunning  showed  cause. — He  produced  affidavits  of  steps 
having  been  regularly  taken  in  the  cause,  so  that  there  could 
have  b^en  no  surprise ;  also  affidavits  to  support  the  credit 
of  the  impeached  witness,  and  other  affidavits  to  discredit 
the  persons  who  had  made  affidavits  in  support  of  the  rule. 

Bati  and  Erskine  having  been  heard  in  support  of  the 
rule. 

Lord  Mansfield  said,  This  application  is  made  on  three 
grounds:  1.  That  the  defendant's  attorney  ill-used  him, 
and  neglected  his  cause,  and  that  from  the  beginning  the 
defendant  knew  nothing  of  the  proceedings  but  the  writ ; 
S.  That  had  he  known  of  the  proceedings  he  could  have 
overthrown  the  testimony  of  the  witness  against  him ;  and, 
3.  If  those  grounds  fail,  the  application  is  to  stay  the  pro- 
ceedings till  after  the  trial  of  the  indictment  for  perjury. 
As  to  the  first  ground,  this  motion  is  made  through  the 
intervention  of  another  attorney,  which  is  very  proper  if  the 
former  attorney  neglected  his  duty ;  but  it  is  admitted  by 
the  counsel  at  the  bar  that  he  did  instruct  them  at  the  trial; 
therefore  the  defendant  comes  with  a  falsehood  at  the  outset. 
Secondly,  he  says,  if  he  had  been  apprised,  he  could  have 
answered  the  plaintiff'^s  case  at  the  trial,  for  he  has  two 
witnesses  who  might  have  been  produced;  but  it  is  not 
stated  who  those  witnesses  are,  nor  what  they  could  have 
proved,  nor  is  there  any  affidavit  by  them.  Lastly,  the  de^ 
fendant  says  that  an  indictment  for  perjury  has  been  found 
against  the  witness  for  the  plaintiff.  This  is  another  instance 
of  the  mischief  which  would  ensue  if  proceedings  were  to  be 
stayed  in  consequence  of  the  finding  of  a  bill  for  perjury. 
The  bill  is  found  entirely  on  ex  parte  evidence,  and  is  no 
proof  that  the  charge  is  true.    Neither  the  nature  of  the 
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peijury  nor  the  names  of  the  witnesses  who  are  to  support 
the  indictment,  are  stated,  but  it  appears  that  the  defendant 
himself  is  one  of  those  witnesses.  The  first  instance  in  which 
an  application  of  this  kind  was  successful  was  in  the  case  of 
the  pagodas  (a).  It  was  a  clear  and  certain  peijury,  and 
suspected  by  the  Court  at  the  trial,  and  the  witness  ran 
away. 

These  are  all  the  grounds  of  the  application.  It  seems  a 
most  audacious  one,  and  the  rule  ought  to  be  discharged 
with  costs. 

Rule  discharged  with  costs  (b). 


(a)  FabriliusY.  Cocky  B.R., 
M.6  G.  3,  3  Burr.  1771. 

{b)  The  rule  with  regard  to 
these  applicatioDS  is  thus  laid 
down  by  Mr.  Tidd :  "  If  the 
witnesses  od  whose  testimony 
the  verdict  was  obtained  have 
been  since  convicted  of  perjury 
in  giving  their  evidence,  the 
Courts  will  grant  a  new  trial , 
or,  if  a  probable  ground  be  laid 
to  induce  the  Court  to  believe 
that  the  witnesses  are  perjured, 
they  will  stay  the  proceedings 
on  the  finding  of  a  bill  of  in- 
dictment against  them  for  per- 
jury till  the  indictment  is  tried. 
The  Court  of  Common  Pleas 
in  one  case  granted  a  new  trial 
where  the  testimony  of  wit- 
nesses^ on  which  a  verdict  had 
Srooeeded,  was  founded  on,  and 
erived  its  credit  from^  par- 
ticular circumstances,  and  those 


circumstances  were  afterwards 
clearly  falsified  by  afiidavit. 
But  in  general  the  finding  of  a 
bill  of  indictment  for  perjury  is 
no  ground  for  staying  the  pro- 
ceedings before  conviction,  it  be- 
ing found  on  ^.r/7ar<e  evidence; 
and  the  G)urt  will  not  grant  a 
new  trial  on  the  mere  affidavit 
of  one  party  contradicting  the 
witnesses  on  the  other  side." 

See  Aysheford  v.  Charlotte^ 
H.  25  G.  3,  post;  Warwick  v. 
Bruce,  B.  R.,  E.  55  G.  3,  4  Af. 
&  S,  140;  Attorney-General 
V.  Woodhead,  Ejech.,  M.  56  G.  3, 
2  Price,  3 ;  Feite  v.  Parkinson, 
C.  B.,  M,  53  G.  3,  4  Taunt. 
640;  Harrison  v.  Harrison^ 
Exch.,  H.l&2G.4,9  Price, 
89 ;  Thurtell  v.  Beaumont,  C. 
B.,  M.  4  G.  4, 1  Bin^h.  340;  8 
B.Moore,  612,  S.C. 


Tudday, 
20th  Nov. 
CSoveoant  on  a 
charter-party, 
whereby,  if  the 
•hip  thould  be 
lost,  bamt, 
or  taken,  and  it 


Davison  v.  Mube  and  others. 

X  HIS  was  an  action  of  covenant  on  a  charter-party,  by 
which  the  plaintiff  had  let  to  freight  to  the  defendants,  who 
were  contractors  with  government  for  providing  transports 
for  stores,  a  certain  vessel.     The  charter-party  contmned  a 

a  coortSartiar  clause,  that  if  the  ship  should  be  lost,  burnt,  or  taken,  and 

that  the  master, 

&c  had  made  the  bett  defence  they  could,  the  freighters  covenanted  to  pay  the  value  of  the  ship. 

The  hokUng  of  a  oourt-martial  is  a  condition  precraent. 
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Tuesday, 
20th  No?. 
A  man  arrested 
within  the  verge 
of  the  Court  is 
not  entitled  to 
be  discharged, 
an  arrest  hi  a 
franchise  being 
only  a  breach  of 
the  privilege  of 
the  lord  of  the 
fianchise. 


KlRKPATRICK  V.  EeLLY  (a). 

XiULE  to  show  cause  why  the  defendant  should  not  be 
discharged  out  of  custody  on  the  ground  that  he  bad  been 
illegally  arrested.  It  appeared  that  a  person  who  had  got 
possession  of  an  abandoned  peace-warrant  from  a  man  who 
was  in  possession  of  it,  took  the  defendant  upon  it  within  the 
verge  of  the  Court,  and  carried  him  before  a  magistrate,  who 
discharged  him ;  and  while  the  defendant  was  returning 
from  before  the  magistrate  he  was  arrested,  being  out  of 
the  verge  of  the  Court,  on  civil  process,  at  the  suit  of  the 
plaintiff,  by  the  person  who  had  procured  th^  peace^warrant 

Wallace,  A.  6.,  and  Haworth,  showed  cause,  and  Dunning 
was  heard  in  support  of  the  rule. 

Lord  Mansfield. — I  take  it  to  be  a  settled  rule,  that 
where  a  man  indirectly,  and  by  trick,  does  that  which  it 
would  have  been  illegal  for  him  to  have  done  directly,  he 
shall  be  considered  as  having  done  it  directly.  The  question, 
therefore,  comes  to  this,  whether  if  this  arrest  had  been  made 
directly  within  the  verge  of  the  Court,  it  would  have  been 
illegal,  so  as  to  have  entitled  the  defendant  to  be  discharged. 
As  at  present  advised,  I  think,  that  though  the  arrest  is 
illegal  as  respects  a  third  person,  viz.  the  owner  of  the  fran- 
chise, yet  that  it  is  not  so  as  it  respects  the  person  arrested, 
nor  can  he  maintain  an  action  for  false  imprisonment.  It 
is  different  from  the  case  of  breaking  open  a  house  under  a 
peace-warrant,  and  then  arresting  a  party,  because  that  is 
prohibited  by  positive  law.  The  Court  will  not  interfere  in 
a  summary  way  unless  compelled  to  do  so  by  authorities, 
especially  in  a  case  where  the  merits  seem  to  be  against  the 
defendant. 

WiLLES  and  Ashurst,  Justices,  of  the  same  opinion. 

Bdller,  Justice. — I  am  of  the  same  opinion.  An  arrest 
by  breaking  open  the  door  of  a  house  is  void,  because  it  is 
against  positive  law ;  but  an  arrest  in  a  franchise  is  only  a 
breach  of  the  privilege. 

Rule  discharged  (&). 

{a)  S.  a  cited  3  T.  R.  740.  v.  Wiikes,  B.  R.,  E.  1  Geo.  4, 

(b)  See  R.  v.  Siobbs,  B.  R.,  3  B.&J.  502;   1  Chitt^  Rep. 

T.  30   G.  3,  3  T.  R.  735;  375  (n);  TidcTs  Pr.  217,  8th 

Sparks  V.  Spink,  C.  B.,  H.  57  ed. 

Geo.  3,  7  Taunt.  311;  Piggott 
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HoDGKiNsoN  V.  Fletcuer  and  others. 

J.  RESPASS  for  breaking  and  entering  the  plaintiff  s 
closes  and  digging  coals. — Plea,  that  those  closes,  \OJac.  1., 
were  part  of  the  fee-farms  of  the  Crown ;  that  one  B,  was 
seised  of  all  the  mines,  &c.  under  the  fee-farm  lands  of  the 
Crown,  in  Ripley^  who  granted  them  to  J.  £.,  and  so  de- 
duces a  title  to  one  Hunter,  under  whom  the  defendants 
claim,  and  justify  digging  for  coals,  &c« — Replication,  that 
no  right  of  entry  accrued  to  Hunter,  or  those  under  whom 
the  defendants  claim,  within  twenty  years  before  the  tres- 
pass committed. — Rejoinder,  that  a  right  did  accrue  within 
twenty  years  before  the  trespass  committed. 

On  the  trial,  at  Derby,  before  Gould,  J.,  the  evidence 
was,  that  the  defendants,  or  those  under  whom  they  claimed, 
had  regularly,  from  the  time  of  the  grant  to  this  time,  dug 
for  coals  under  other  of  the  fee-farm  lands  in  Ripley;  in 
some  quietly,  in  others  with  a  contest,  in  which  they  suc- 
ceeded ;  but  no  positive  evidence  was  given  of  their  having 
ever  worked  under  the  fee-farm  lands  of  the  plaintiff  till  the 
time  when,  &c. ;  but  it  appeared  that  neither  the  plaintiff 
nor  his  predecessors  had  ever  dug  under  the  lands.  A 
verdict  was  found  for  the  defendants,  and  a  rule  having 
been  obtained  to  show  cause  why  there  should  not  be  a  new 
trial,  the  Court  called  upon  the  counsel  for  the  plaintiff  to 
Bupport  the  rule. 

HtUy  Serjecmt,  WUsofi,  and  Wood,  in  support  of  the  rule. 
— The  question  is,  whether  the  defendants^  right  to  dig  in 
the  plaintiff^s  land  is  not  barred  by  their  not  leaving  exercised 
it  for  twenty  years.  The  proof  of  the  issue  lay  upon  the 
defendants,  being  in  the  affirmative,  and  they  did  not  prove 
any  exercise  of  the  right  within  that  period.  A  right  to 
enter  for  the  purpose  of  digging  for  coals  or  minerals  is  as 
much  subject  to  the  operaticm  of  the  statutes  of  limitation 
as  a  right  to  enter  upon  the  soil.  Rich,  dem.  Lord  CuOen, 
V.  Johnson  (a).  It  is  necessary,  in  order  to  keep  up  such  a 
right,  to  do  some  act,  as  of  working  the  mine  once  in  twenty 
years.  Suppose  that  Hunter  had  been  the  lessor  of  the 
plaintiff  in  ejectment,  or  demandant  in  a  real  action  for  these 


Thunday, 
22d  Not. 
Tretptn  for 
breaking  and 
entering  cloie 
and\ligging 
coalfl.     Plea, 
that  close  was 
part  of  fee-farm 
iandRof7{.,that, 
10  Jar.  1.,  the 
mines  under 
those  lands  were 
granted,  &c.  and 
derives  title  an- 
der  thegrant» 
and  iustifies. 
Replication, 
that  no  right  of 
entry  accrued 
within  twenty 
years  of  the 
trespass.     Issue 
thereon.    Evi- 
dence that  the 
grantees  had 
dug,  within 
twenty  yeam, 
under  other 
fee-farm  lands 
in  R, ;  but  no 
evidence  of  dig- 
ging under  the 
plaintiff*s. 
Evidence,  also, 
that  plaintiff,  or 
his  predecessors, 
had  not  dug. 
Held,  that  the 
defendants  were 
not  barred. 


(fl)  B.  B.,  Af.  14  G.  2,  2  Sir.  11 42. 
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mines,  he  must  have  shown  a  right  of  entry  within  twenty 
years,  or  a  seisin  within  the  proper  period  of  limitation :  so, 
to  support  this  plea,  a  possessory  title  must  be  established. 
It  does  not  resemble  the  case  where  the  owner  of  the  soil  is 
likewise  the  owner  of  the  mines  under  the  soil.  Lead  Company 
V.  Richardson  {b). 

The  answer  attempted  to  be  given  will  be,  that  the  de- 
fendants have  exercised  the  right  in  other  parts  of  the  fee- 
farm  lands ;  but  the  digging  in  the  lands  of  other  persons 
can  be  no  evidence  against  the  plaintiff.  Primijucie^  the 
owner  of  the  land  is  owner  of  the  mines  also,  which  pass  by 
a  grant  of  the  land.  Co.  Litt.  4.  To  rebut  this  presumption 
stronge^  evidence  is  required  than  was  given  in  this  case. 
If  that  evidence  be  sufficient,  a  man  would  have  nothing  to 
do  but  to  have  large  words  inserted  in  his  grant,  and  then 
to  dig  in  parts  where  he  had  a  right ;  this  would  then  be 
evidence  agiunst  other  owners,  and  evidence  which  they  could 
never  repel. 

There  is  also  another  objection.  The  plea,  in  setting  out 
the  grant,  makes  use  of  the  words,  ^^  mines,  delfs,  and  pits 
of  coalj^  which  extend  only  to  such  mines  as  are  open,  and 
give  no  liberty  of  opening  fresh  mines.  Jsin/  v.  Ballard  (c). 
In  such  grants,  in  order  to  authorise  the  opening  of  fresh 
mines,  the  word  "  digging**  is  usually  inserted.  [Per  Cur. 
In  Astry  v.  Ballard^  were  not  the  mines  open  ?  They  were. 
Per  Cur,  That,  then,  is  a  different  case;  for  here  the 
defendants  are  entitled  to  the  mines,  whether  opened  or  un- 
opened.] 

Lord  Mansfield  (without  hearing  the  other  side). — It 
appeared  that  in  10  Jac.  1.  there  was  a  grant  of  the  right  of 
mines  under  the  fee-farm  lands  in  Ripley.  The  plaintiff's 
lands  are  part  of  those  fee-farm  lands,  and  he  pays  a  pro- 
portion of  a  fee-farm  rent.  The  defendants  claim  as  coal- 
masters  under  the  original  grantee.  The  plaintiff  has  put 
the  whole  question  upon  this  issue,  that  whatever  may  have 
been  the  original  right,  it  is  now  barred  by  the  statute  of 
limitations.  I  agree  with  the  counsel  for  the  plaintiff,  that 
if  the  defendants  would  be  barred  in  an  ejectment,  they 
would  be  barred  on  this  issue  upon  these  pleadings. 

It  was  proved  that  the  defendants  have  regularly,  from 


(6)   B.  R.,  M.  3  Geo.  3,  3 
Burr.  1341. 


(c)  B.  /?.,  H.  28  &  29  Car. 
2,  2  Mod.  193. 
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the  time  of  the  grant  up  to  this  time,  dug  under  the  other 
fee-farm  lands  in  Ripley^  in  some  quietly,  in  others  with  a 
contest,  in  which  they  succeeded ;  but  no  positive  evidence 
is  given  that  they  ever  worked  under  the  plaintiiTs  lands  till 
the  cause  of  action  (d).  It  appeared  also  that  the  plaintiff, 
or  his  predecessors,  had  never  dug  under  his  lands.  These 
were  all  the  facts  proved. 

Independently  of  the  law  of  limitations,  there  arises  a  pre- 
sumption of  right  in  favour  of  possession,  where  that  pos- 
session is  adverse  to  the  right  claimed.  Even  in  the  case  of 
the  Crown  there  is  such  a  presumption  in  favour  of  pos- 
session. But,  to  support  an  argument  of  this  nature,  the 
possession  must  be  notoriously  adverse  to  the  claim  set  up; 
it  must  not  be  a  possession  consistent  with  the  claim.  Thus, 
the  possesion  of  a  lessee,  of  a  joint  tenant,  or  of  a  tenant  in 
common,  shall  not  bar,  because  it  is  consistent  with  the 
claimant's  title  (e) ;  so,  a  fine  levied  by  a  tenant  for  life  does 
not  begin  to  run  till  the  particular  estate  has  expired  (/). 

Here,  the  grantees  have  never  abandoned  their  right; 
but,  on  the  contrary,  have  been  continually  exercising  it. 
They  are  not  bound  to  be  constantly  working  in  every  place. 
It  is  the  nature  of  the  right  to  be  exercised  by  degrees,  and 
to  go  on  for  ages.  The  grantees  must  be  governed  in  the 
exercise  of  the  right  by  the  circumstances  which  occur,  by 
the  course  of  the  veins,  &c.  It  is  a  material  fact,  that 
neither  the  plaintiff  nor  his  predecessors  have  ever  exercised 
the  right  themselves.  Had  the  mines  been  worked  by  them, 
the  case  would  have  been  different.  But  his  possession  of 
the  land  is  not  a  possession  adverse  to,  or  inconsistent  with, 
the  claim  of  the  defendants,  who  have  had  a  notorious  pos- 
session, under  the  lease,  by  working  the  other  pits. 

WiLLEs  and  Ashdrst,  Jitsticesj  of  the  same  opinion. 

Bqller,  Justice. — The  rule,  as  to  adverse  possession, 
laid  down  by  my  Lord,  may  be  found  in  the  case  of  Reading 
V.  Rc3y8Um{g).     The  primAJbde  evidence  of  title  to  the 

{d)  See  Stanley  v.  White,  B. 
JR.,  14  Easty  332;  Tyrwhitt  y. 
Wynne,  B,  R.,  E.  59  G.  3,  2 
B.  &  A,  554;  HolUs  v.  Gold^ 
finch,  B.  R.,  //.  3  &  4  G.  4, 
2D(Mo/.&%,  3I6>S.  C.  IB. 
&  C.  205;  Rtnoev.Brenion,  B. 
R.,M.9G.4,  8B.&C.758. 

(e)  See  F«Aar  v.  Prosser^  B. 

VOL.  III. 


R.,  M.  15  G.  3,  Cowper,  218; 
Fairclaim,  dem.  Ewpson,  v. 
Shackleton,  B.  R.,  £.10  G.  3, 
2  W.  Blackst.  690. 

(/)  Fermor's  case,  B. R.,  H. 
44  Eliz.,  3  Rep.  78  d. 

(g)  B.  R.,  //.  1  Anne,  Salk. 
423. 
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mines,  which  the  possemon  of  the  land  affbrds,  is  in  this 
case  rebutted  by  the  grant.  Since  the  grant,  the  mines 
have  never  gone  with  the  land.  Even  if  none  of  the  pits  in 
Ripley  had  been  worked  for  upwards  of  twenty  years,  I  do 
not  think  that  the  defendants  would  have  been J>arred ;  for, 
in  order  to  bar  them,  there  must  be  an  adverse  possession  in 
some  one  else,  of  which  no  evidence  was  given.  [The  AU 
tomey-general  said,  that  in  Northumberland  it  was  usual  for 
the  coal-masters  to  buy  up  old  grants,  which  had  never  been 
used  for  100  years,  for  the  sole  purpose  of  preventing  their 
hemg  worked,  which  had  always  been  the  object  of  the  suc- 
cessive proprietors.] 

Rule  discharged. 


Satuida:^  Rex  against  Fisheb,  and  Rbx  against  Towill. 

(Reported,  Caldecoity  135). 


Satniday, 
24th  Nov. 


Rbx  against  Ikhabitakts  of  Nobth  Cubrt 
{Reported,  Caldecott,  137). 


Monday, 
26th  Nov. 

Counts  on  pro- 
mises to  a  tes- 
tator nuty  be 
joined  with 
coonti  on  pro- 
mises to  the 
executor,  and  in 
answer  to  a  let- 
oflTthe  executor 
may  ^ve  in 
evidence  money 
paid  by  him  as 
executor. 


Gallant  and  Another  against  Boutefloweb. 


T 


HIS  was  an  action  by  an  executor  agunst  an  attorney 
who  had  recovered  a  sum  of  money  due  to  the  testator,  in 
an  action  brought  by  the  plainti£P,  as  executor,  with  costs. 
The  declaration  in  the  present  action  contained  four  counts : 
I.  A  count  for  money  had  and  received  by  the  defendant  to 
the  use  of  the  testator ;  2.  A  count  on  an  account  stated 
with  the  testator ;  3.  A  count  for  money  had  and  received 
by  the  defendant  to  the  use  of  the  plaintiffs,  as  executors ; 
and,  4k  A  count  on  an  account  stated  with  the  plaintiffs  as 
executors.  The  defendant  gave  in  evidence  a  set-off,  which 
exceeded  the  amount  of  the  debt  and  costs  recovered  in  the 
former  action.  This  set-off  was  answered  by  evidence  of 
two  small  sums  of  money  advanced,  at  different  times,  by 
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the  plaintiffs  to  the  defendant,  which  turned  the  balance  in  i^g; 
favour  of  the  plaintiffs  against  the  defendant*  It  waa  ob*  v^v* 
jected,  at  the  trial,  that  these  sums  were  not  paid  by  the  GALhi 
plaintiffs  as  executors,  and  could  not  therefore  be  given  in  t>^^'  . 
evidence,  under  a  declaration,  by  the  plaintiffs  as  executors,  p^^^] 
A  verdict  was  found  for  the  plaintiffs,  with  leave  for  the 
defendant  to  move  to  set  it  aside  and  enter  a  nonsuit. 

fVaOacej  A.  G.,  and  RouSj  showed  cause,  and  cited  Ho(h 
kin  V.  QuiUer  (a),  and  SmUh  v.  Nor/bOc  (b). 

Dunning,  contra^  cited  Eddower  v.  Hopkins  (c). 

Lord  Mansfield. — The  objection  was,  that  by  de- 
claring as  executor,  the  plaintiff  would  avoid  a  set-off  and 
costs.  The  answer  is,  that  if,  in  fact,  he  is  suing  in  his  own 
right,  he  would  not  be  excused  from  costs  (d),  nor  protected 
from  a  set-off.  It  struck  me,  that  in  the  present  case  the 
declaration  must  be  right,  because  it  was  according  to  the 
truth  of  the  case.  The  defendant  was  employed  to  recover 
a  debt  with  costs.  That  suit  was  brought  by  the  plaintiffs  as 
executors,  and  the  money  they  advanced  was  money  advanced 
in  that  character.  I  am  now  stronger  in  that  opinion.  The 
case  in  Strange  was  on  a  judgment  by  default.  I  think 
that  here  a  general  verdict  on  all  the  counts  would  be  good. 

AsHUBST,  Justice, — ^An  executor,  by  naming  himself  as  * 
such  when  he  need  not,  shall  not  be  thereby  excused  from 
costs.  The  exemption  is  on  the  ground  that  he  is  not  per- 
fectly acqu»nted  with  the  testator's  transactions  (e),  bqt  a 
transaction  in  his  own  time  he  must  know.  I  am  hot  ac- 
quainted with  any  case  where,  if  the  money  to  be  recovered 
will  be  assets,  the  parties  may  not  declare  as  executors.  In 
some  cases  a  man  must  declare  as  executor,  in  others  he  may 
or  may  not,  at  his  election^  Whether  he  will  be  liable  to 
costs  or  not,  is  a  question  which  has  often  been  a^tated,  but 
I  never  heard  of  an  objection  like  this  to  the  form  of  the 
action. 

BuLLXB,  Jusiice^-^Where  the  cause  of  action  accrues  in 


(a)  B.  R.,  r.  21  G.  2,  2  Str.  358;  Tattersall  v.  Groate,  C. 

1271 ;  I  WUs,  171,  S.  C.  B.,  T.  40  G.  3,  2  Bos.  &  PuL 

{6)  B.  JR.,  M.  1  Car.  1,  Cro.  256 ;  Jones  v.  Jones^  C.  £.,  E. 

Car.  225.  4  G.  4,  1  Bmgh.  249. 

(c)  B.  R.,  E.  20  G.  3,  ante,         (e)  Accord,  per  Lawrence, 
vol.  i.  p.  376.  J.,  Coujell  v.  fVatts^  B.  R.,  E. 

(d)  Accord.  Bollandv.  Spen-  45  G.  3,  6  East,  412. 
cer,B.R.y  T.  37  G.  3,7  T.R. 
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the  lifetime  of  the  testator,  the  executor  must  sue  as  such ; 
where  it  accrues  after  his  death,  the  executor  may  sue  as 
such,  or  not ;  and  in  these  cases  the  Court  will  not  excuse 
him  from  costs.  Where  the  sum  recovered  will  be  assets,  I 
think  he  may  always  declare  as  executor.  It  never  was  an 
objection  that  there  were  counts  on  promises  to  the  testator, 
and  counts  on  promises  to  the  executor,  in  the  same  declara* 
tion(y).  The  two  smaller  sums  which  were  given  in  evi- 
dence in  answer  to  the  set-off,  were  demandable  by  the 
plaintiffs  as  executors. 

Rule  discharged. 


{ /)  The  general  rule,  now 
well  established^  is^  that  where 
the  money  to  be  recovered  would 
be  assets,  the  counts  may  be 
joined.  See  Ord  v.  Fenwick, 
B,  R.,  M.  43  G.  3,  SEcut,  104 ; 
Partridge  v.  Court  E^tch.,  H. 
58  G.  3,  5  Price,  412;  7  Price, 


591,  S.  C. ;  Clark  v.  Houghanh 
B.  R.,  T.  4  G.  4, 3  Dowi.  &  %. 
322 ;  S.  C.  2  B.  &  C.  149 ; 
2  Sound.  117  d  (n.),  5th  ed.  As 
to  the  rule  in  case  of  executors 
defendants,  see  Ashby  v.  Ash" 
'  ,B.R.,M.SG.4,  lMan.& 
y.  180;S.  C.  7B.&C.444. 


38th  Nov. 


The  King  v.  Temperance  Green,  otherwise  Shreibeb, 
and  Others, 


TbeCoartirin 
grant  a  rule  niti 
for  an  infonmu 
tion  for  a  oon- 
spiracy  in  taking 
away  ftom  his 
father's  house  a 
jroung  man  of 
fortime  under 
age,  for  the  pur- 
pose  of  marrying 
him  to  one  of 
the  conspintors^ 
though  the 
joiing  man  \% 
not  hdr^p^ 
parent  to  his 
fiihrr. 


JmORGAN  moved  for  a  nile  to  show  cause  why  an  in- 
formation should  not  be  filed  against  Mrs.  Temperance 
Green f  otherwise  ShreXber^  Mrs.  fFi/dfiton,  Jane  BarcTuts, 
Robert  AtJqfns^  Mary  Thomasinj  and  the  Reverend  Mr. 
Stevens^  for  a  conspiracy,  since  carried  into  execution,  to 
take  away  from  his  father'^s  house  young  Mr.  Shreibery  an 
infant  of  the  age  of  seventeen  years,  who  was  entitled  to  a 
large  fortune  when  he  came  of  age,  and  to  marry  him,  in 
ScoUand^  to  a  Mrs.  Green  (one  of  the  defendants),  a  widow, 
of  fiiimll  fortune,  of  the  age  of  thirty-five,  Tlic  niolion  was 
made  at  the  instance  of  Mr,  Shreibcry  the  father  of  the 
young  man. 

The  Court,  when  it  was  first  moved,  made  BOine  difficulty 
in  granting  the  rule  to  show  cause,  owing  to  its  not  being  the 
eldest  son  and  heir  that  was  taken  away ;  and  directed  the 
motion  to  stand  over  till  the  cases  had  been  looked  into,  where 
either  informations  had  been  granted,  or  indictments  had 


V. 

Gbbbn. 


TWENTY-SECOND  GEORGE  III.  87 

.   been  held  to  lie^  for  taking,  away  a  child  who  was  not  an      .1781. 
heir.  y^^^^f 

Some  days  afterwards,  Lord  Mansfield  said,. that  they  Thb  Kino 
had  looked  into  tlie  cases,  which  were  many,  both  old  and 
modern,  and  that  they  had  no  difficulty  in  granting  the  rule 
to  show  cause,  and  he  particularly  directed  Morgan  to  look 
into  the  case  of  the  King  against  Lord  Osstdston  and 
Others  {a). 

The  matter  was  however  soon  afterwards  made  up  be- 
tween Mr.  Shreiber  and  his  son  and  daughter,  and  never 
came  again  before  the  Court. 

Lord  Mansfield,  in  this  case,  directed  a  search  to  be 
made  in  the  Crown  Office  for  informations  on  this  subject,  in 
consequence  of  which  the  following  list  was  obtained.  Only 
one  of  the  informations  was  framed  on  the  statute  4  &  5  P. 
&  M.  c.  8. 

Trinity,  14  &  16  Geo.  S.  Somereetshire.  Rex  v.  Francis 
MoBoy.  Information  granted  against  the  defendant  for 
taking  away  Mary  Norman^  a  virgin,  and  unmarried,  be- 
tween seventeen  and  eighteen  years  of  age.  That  A.  B,, 
C.  2).,  E.  F.,  and  G.  H.  had,  by  lawful  means,  the  order 
and  governance  of  one  Mary  Norman,  the  daughter  of 
/.  Norman,  and  by  consent  of  /.  Norman  placed  her  under 
the  care  of  one  /•  Staggs,  a  schoolmaster,  to  be  educated ; 
that  she  was  entitled  to  a  considerable  fortune  of  ifSOOO  and 
upwards,  personal  estate;  that  defendants,  in  the  night- 
time, unlawfully  entered  the  house  of  the  said  /.  Staggs, 
and  carried  her  away  with  intent  to  marry  her. 

Hilary,  15  Geo.  9,  1741.  Kent.  Rex  v.  Cornfbrth  and 
Others  (ft).  Information  granted  against  the  defendants  for 
a  conspiracy  in  taking  away  one  Mary  Boone,  spinster,  then 
a  maid,  and  unmarried,  and  under  sixteen  years  of  age,  an 
ill^timate  daughter  of  T.  Boone,  with  intent  to  marry  her. 

London.    Another  information  against  the  same  Cor/t- 
Jbrff^  for  procuring  a  licence  to  many  by  a  false  oath. 

Easter,  4  Jac.  S.  Bex  v.  Atkyns  and  Others.  Informa- 
tion against  the  defendants  for  forcing  a  man  non  compos 
mentis  out  of  the  custody  of  his  guardian,  and  to  marry 
one  of  the  defendants. 

Hilary,  7  Geo.  3,  1767.    Middlesex.     Rex  v.  Charles 

(fl)  B. R., H.  1 2  G. 3, 2 S/r.  (A)  B. R., H.  lb 0.2,  2 Str^ 
1107.  1162. 
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Sweet.  Infimnation  granted  for  Beducmg  and  taking  kwbj 
Mary  Sampey^  only  child  and  heir-apparent  of  Jchn  Samt- 
pey^  of  the  age  of  fourteen  years,  and  marrying  her  in 
Guermey. 

Hilary,  IS  Geo.  S.  Sussex.  Rex  t.  Lord  Osavhkm 
and  Others  {c).  Information  granted  for  running  away  with 
Mary  EadeSj  a  virgin,  under  axteen  years  of  age,  ward  to 
her  uncle,  T.  W.  Brereton,  Esq.,  and  entitled  to  a  fortune 
of  £8000,  and  marrying  her,  10th  December^  11  Geo.  S,  to 
Charles  Pearson,  one  of  the  conspirators.  Ist  count  oo  the 
statute,  the  rest  at  common  law. 

Michaelmas  J  24  Q^r.  iL  Rex  v.  Siorey  and  Others  {d). 
Information  by  the^coroner  and  attorney  for  a  riot  with  in- 
tent to  take  away  a  virgin  without  the  consoit  of  her  mother, 
Mary  Gilbome.  Trial  at  bar,  M.  24  Car.  2.  Storey  fined 
£100,  and  to  find  security  for  his  good  behaviour  for  five 
years.    The  rest  convicted  and  punished. 

Michaelmas,  SO  Car.  %  Rex  v.  Tzoisleton  and  Others  (e). 

Trinity,  14  &  15  Geo.  S.  Rex  v.  Heairy  and  Others. 
The  defendants  were  convicted  on  an  indictment  for  a  con- 
spiracy in  carrying  away  one  Henrietta  Arnold,  aged  thir.> 
teen,  with  £3000  fortune. 

Trinity,  1  Arme.     Regina  v.  Blachel  and  Others  {f). 

Trinity,  4S  Eliz.  Bashasn  v.  Dennis  (g). 

WiLLES,  Justice,  mentioned  the  cases  of  Eyre  v.  Shmfte^ 
^nf  W>  <^^  GoodaU  V.  Harris  (t )  ;  and  Ashubst,  J.,  the 
case  of  R.  v.  Freeman,  M.  S.,  in  which  Gould,  /.,  was 
counsel,  when  a  rule  to  show  cause  was  granted,  but  nothing 
further  was  done  (ky 


(c)  B.  R.^.  X2  G.  2, 2  Sir. 
1107. 

(rf)  B.  R.,  M.  24  Car.  2,  3 
Kebie.  101. 

(e)  I  Lev.i57;  1  Sttf.387, 

\f)  7  Mod.  39. 
ig)  Cro.  EUz.  770- 
(X)  2  P.  Wm.  102. 
(i)  Id.  562. 


{k)  See8tatnte9  6.4,c.3U 
s.  19>  and  the  printed  report  of 
JVakeJiMi  case,  1827;  R.  v. 
Ward,  B.  R.,  M.  3  G.  3,  I 
Blacht.  386 ;  R.  v.  Clarke,  B. 
R.,  T.  31  0.2,  \  Burr,  606. 
As  to  conspiracies  to  marry 
paupers,  see  Russel  on  Crimes, 
yol.n.^.566,2ded. 
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Hartl: 

X  HIS  was  an  action  ( 
ship  Blossom^  at  and  fn 
IndieSy  with  liberty  to 
cause  was  tried  at  the 
Heath,  J.,  and  a  verdi 
which  the  learned  judge 

On  a  rule  obtained  tc 
be  a  new  trial,  it  appear* 
of  contradictory  evidenc 
trial ;  but  the  question  ni 
by  the  use  he  made  of  t 
the  delay  he  there  occasi 
that  is,  whether  he  did  n< 
stay  on  the  coast,  as  am( 
in  evidence  that  this  shi 
to  March ;  that  she  was 
board,  the  produce  of  th 
afterwards  put  on  boarc 
Indies;  that  this  is  the 
Jhdory  ship^  but  that  a  i 
covered,  and  receives  tl 
collected  to  send  away  i 
pear  that  any  slaves,  tl 
cargo,  were  sent  away  ir 
ever,  that  her  stay  the 
usual  stay  of  ships  in  thi 

WaUacCj  A.  G.,  Lee,  1 
against  the  rule  for  a  ne^ 
use  of  the  ship  as  a  faci 
the  object  of  the  voyage 
increases  her  risk  and  p 
with  the  object  of  her  v< 
she  parted  with  no  slav< 
which  ever  was  on  board 
in  turn,  and  whilst  she  \ 
well  receive  the  slaves  o 
course  of  the  trade  so  to  d 

(a)  S.  C.Pflr*,/iw.  415;  1 
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is  a  floating  warehouse,  not  her  merely  being  thatched  and 
covered. 

Arden  and  Dunning^  controy  in  support  of  the  rule,  were 
stopped  by  the  Court. 

Lord  Mansfield. — ^When  different  points  are  agitated 
at  a  trial,  and  a  great  deal  of  evidence  is  aj^lied  to  each,  and 
the  counsel  go  out  of  a  cause,  it  is  not  surprising  that  juries 
should  have  their  attention  distracted  from  the  principal 
point.  The  great  advantage  of  a  motion  for  a  new  trial  is, 
that  after  argument  on  the  motion,  the  cause  goes  down 
again  winnowed  from  the  chaff  of  the  first  trial.  The  single 
question  in  this  case  is,  whether  there  has  not  been  what  is 
equivalent  to  a  deviation.  It  is  not  material,  to  constitute 
a  deviation,  that  the  risk  should  be  increased.  The  voyage 
is  to  the  coast  of  Africa^  and  thence  to  the  West  Indies^ 
which  includes  an  insurance  on  the  ship  while  she  stays  and 
trades  at  Africa^  and  it  is  with  liberty  to  exchange  goods 
and  slaves ;  but  that  exchange  is  for  the  benefit  of  the  ship, 
one  slave  for  another.  If  a  ship  insured  for  a  trade  is  tiimed 
into  a  factory  ship,  or  a  floating  warehouse,  the  risk  is  dif- 
ferent ;  it  varies  the  stay,  for  while  she  is  used  as  a  warehouse 
no  cargo  is  bought  for  her. 

The  law  being  clear,  hpw  is  the  fact  ?  The  captain  says 
the  vessel  was  not  used  as  a  factory  ship ;  but  his  evidence 
is  much  impeached.  Indeed,  he  says  that  he  was  young  in 
the  trade,  that  he  never  saw  a  factory  ship  but  once,  and  was 
not  in  her.  He  might  have  a  salvo,  because  this  vessel  was 
not  thatched,  as  factory  ships  usually  are ;  but  the  question 
is,  was  she  used  as  a  factory  ship  ?  Without  being  thatched 
and  roofed,  she  may  have  been  put  to  that  use.  The  fact  is 
clear :  the  risk  is  different,  and  there  must  be  a  new  trial. 

Rule  absolute  (6). 

This  cause  was  again  tried  at  the  Lancaster  Summer 
Assizes,  1782,  before  Eyre,  5.,  and  evidence  was  given 
that,  since  the  establishment  of  agencies  on  the  coast,  it  had 
been  a  custom  with  the  plaintiff^s  ships  to  stay  till  others 
came,  and  that  it  was  intended  to  go  to  the  West  Indies  just 
before  the  accident  happened ;  that  the  putting  the  vessel 

(b)  That  a  voluotarjr  delay  26;    Williams  v.  Shee,   1813, 

will  operate  as  a  deviation,  see  coram   Ld.    EUenborough,   -d 

Smith  v.  Lurridge,  1 80 1 ,  coram  Campb,  469. 
Ld.  Kenyan.  4  Esp.  N.  P.  C. 
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adiore  was  to  prepare  her  for  the  voyage ;  that  by  agencies  ^78 
the  aailing  of  ships  was  much  expedited ;  and  that  she  had  v^y* 
not  staid  an  extraordinary  time.  Eyue,  B.^  told  the  jury  Habt: 
that  there  was  no  question  of  fact ;  that  it  was  clear  the  ship  ^* 

was  employed  as  a,Jbctory.  What  the  effect  of  that  was  ' 
afibrded  great  room  for  argument  One  side  contended  that 
it  was  usual  and  allowable  in  the  course  of  trade;  the  other 
side,  that  it  varied  the  risk  materially.  New  modes  of  trade 
were  advantageous,  and  it  was  not  for  the  interests  of  com- 
merce to  be  cramped  by  underwriters.  An  assured  was  to 
conduct  his  trade  his  own  way,  with  this  exception,  that  it 
does  not  materially  vary  the  risk  insured.  Barter,  for  the 
facilitation  of  the  voyage,  was  allowable  without  express 
stipulation.  The  question  was,  if  the  use  made  of  the  ship 
had  the  voyage  for  its  object  The  jury  found  a  verdict  for 
the  defendant. 


T 


Shi&ley  v.  Wilkinson  (a). 


HIS  was  an  action  on  a  policy  of  insurance.    A  verdict  The  oono 
having  been  found  for  the  plaintiff,  a  rule  to  show  cause  why  "*^'  ^^ 
there  should  not  be  a  new  trial  was  obtained  on  the  ground  vesidia  a 
that  the  verdict  was  against  evidence,  there  having  been  a  *®  "*^  *^ 
material  concealment     It  appeared  in  evidence,  that  Davis  a  material 
and  ProtheroCf  the  agents  who  had  directed  the  insurance  to  ^J^^Jf^, 
be  made  on  the  part  of  the  plaintiff,  had  received  a  letter,  policy, 
dated  SSd  of  «/t%,  from  the  captain  of  the  vessel  insured,  on 
the  28th  of  Octcber^  in  which  he  said,  <<  I  have  now  eighty 
hogsheads  on  board,  one  half  ballast  in,  and  I  expect  to  be^ 
ready  for  sea  very  early  in  Atigu^stJ^    Another  letter  was 
also  received  by  them  from  the  captain,  in  which  he  said, 
giving  directions  for  the  insurance,   **  which  sails  from 
Movant  Bay  in  all  August  ;^  and  another  letter  of  the  STth 
July,  in  which  he  said,  **  Not  being  able  to  get  ready  to  sail 
with  this  fleet,  she  is  to  go  in  August^  and  run  it."  Protheroe 
was  examined  as  a  witness  at  the  trial,  and  said,  *<  I  gave 
orders  to  insure.     I  did  not  send  intelligence  of  the  captain^s 
letters,  because,  from  other  letters,  I  thought  he  could  not 
sail  as  soon  as  he  expected.'*'    The  fleet  from  Jamaica  to 
England  usually  sails  by  the  1st  of  August,  and  it  is  ma- 

(tf)  Note  of  &  C.  anit,  vol.  i.  p.  306  (w). 
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terial  whether  a  dup  saib  before  or  after  that  time.  The 
jury  thinking  the  letters  not  material  found  a  verdict  for  the 
plaintiff. 

WaBacej  A.  G.,  DunningjBnd  fVittonj  now  showed  cause. 
These  letters  contained  nothing  material;  they  were  merely 
the  captain^s  opinion,  which  Prothtroe^  from  the  drcum-^ 
stances,  thought  not  well  founded.  In  truth,  nothing  was 
kept  fiom  the  underwriters  but  what  would  have  lessened 
the  risk  rather  than  have  increased  it. 

Lee  and  Howorih,  contra. — The  question  is  not,  how 
Proiheroe  understood  the  matter,  but  whether  he  ought  not 
to  have  laid  every  thing  he  knew  on  the  subject  before  the 
underwriters,  and  have  enabled  them  to  form  their  own 
judgment  on  it.  In  all  cases  of  insurance,  an  underwriter 
has  a  right  to  have  all  the  information  laid  before  him  that 
the  insurer  himself  possesses. 

Lord  MakSfield. — I  certainly  thought,  on  the  trial, 
that  this  matter  was  material  ta  be  communicated  to  the 
underwriters.  The  premium  depended  on  the  time  the 
ship  sailed.  If  she  sailed  at  a  particular  time  she  was  a 
missing  ship,  otherwise  not.  The  broker  is  asked  by  the 
underwriters,  what  is  his  intelligence  ?  He  only  says,  **  She 
does  not  come  with  the  fleet.'^  What  intelligence  had  he  ? 
The  letters  of  the  captain.  Of  these  letters  nothing  was 
communicated  but  that  the  ship  did  not  sail  with  the  fleet, 
which  sails  on  the  1st  of  AugtiM.  The  material  point  was, 
that  she  would  be  ready  for  sea  very  early  in  August.  I 
think  this  letter  of  the  captain's  very  material,  and  that  it 
should  have  been  communicated. 

The  rest  of  the  Court  being  of  the  same  opinion. 

Rule  discharged  (&). 


{h)  This  case  appears  to  be 
at  Ta^ance  with  those  of  Fort  v. 
Lee,  C.  JB.,  f/.  5 1 G.  3, 3  Taunt. 
381;  and  Forley  v.  Moline,  C. 
B.,  E.  54  G.  3,  5  Taunt.  430; 
1  Marsh.  117,  S.  C.  See  also 
Court  V.  Martineauy  M.  23  G.  3. 
postj  and  the  note  there.  In 
Bridges  v.  Hunter.  B.  R.,  H. 
53  G.  3,  \  M.h  S.  19,  Lb 
Blanc,  J^  says,  '*  I  believe  it 
has  always  been  considered  that 
the  time  of  the  ship^s  sailings  if 
known  to  the  assured,  is  a  na* 


terial  fact  to  be  oommunicated 
to  the  underwriter."  See  also 
fTtUes  V.  Glover,  C.  B.,  E.  44 
G.  3,  1  Bos,  &  Pul.  N.  R.  14  ; 
Kirbif  V.  Smith,  B.  R.,  T.  58 
G.  3,  1  B.  &  A.  672  j  M'An-^ 
drew  V.  BeU,  1795,  coram  Ld* 
Kenton,  1  Eep.  N.  P.  C.  373  ; 
Webster  v.  Foster,  1 795,  coram 
Ld.  Kenyon,  1  Esp.  N.  P.  C. 
407 ;  LUtledaU  v.  Dixon,  C.  B„ 
H.45  G.3, 1  Bos.&PuLN.R, 
151. 
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Lord  Paget  v.  Milles. 

X  RE8PASB  for  iishing  in  the  sqMurate  fishery  of  the  ^.  bong  1 1 
plaintiff.    After  verdict  for  the  plaintiff,  a  rule  to  show  cause  lu^^  ^\  \ 
why  there  should  not  be  a  new  trial  was  obtained,  and  the  fishery  in  I 
only  question  made  was  on  the  construction  of  a  grant  from  moi^ann  i 
the  plaintiff  to  the  defendant,  whether  it  operated  as  a  grant  null,  witfa  i 
of  the  fishery,  reserving  to  the  grantor  only  a  right  of  fishery ;  J^^Ji^  | 
or  whether  it  excepted  the  sole  fishery  out  of  the  grant.    By  working  t 
the  deed,  Lord  Paget  granted  ^*  the  mill,  with  all  waters,  |!^^wi^  ! 
streams,  &c.  necessary  for  working  the  mill,  and  usually  tfvin^,  tl ! 
held  and  enjoyed  therewith,  except  and  always  reserved  to  ^Smon 
the  said  Lord  Paget,  his  heirs^  ^c.y  the  right  and  privilege  *?     .7"^ ; 
of  fishing  in  the  waters  of  the  said  tniUJ"    At  the  time  of  Held,tha 
this  grant,  Lord  Paget  had  a  sole  fishery  in  these  waters.      ]IT."  *J 

Dunning  and  Davenport  showed  cause. — This  is  not  a  mm  fisher 
reservation  of  a  right  of  fishing,  but  an  exception  of  the  notarMci  i 
right  of  fishing,  which  Lord  Paget  possessed  before,  and  ment. 
which  was  a  sole  right.     It  is  an  exception  of  what  the 
grantor  had  before,  and  did  not  choose  to  part  with.    By 
the  grant,  every  thing  necessary  to  the  mill  for  driving  and 
working  it  was  granted,  as  well  as  for  confining  the  watery 
but  the  words  of  the  grant,  had  they  stood  alone,  would  not 
have  carried  the  right  of  fishery.     The  exception,  however, 
puts  an  end  to  all  question. 

Wallace^  A.  G.,  and  Law^  contra. — The  words  of  the 
grant  are  sufficient  to  convey  the  soil  of  the  water  and  of  the 
ponds,  and  therefore  it  is  clear  that,  without  the  reservation, 
Lord  Paget  could  have  had  no  title.  Where  a  grant  is 
made,  all  that  the  granting  words  used  include,  will  pass 
by  the  grant  (a).  By  the  reservatioa,  nothing  more  than 
the  easement  of  fishing  in  the  waters  is  reserved.  The  words 
of  the  reservation  are  the  words  of  the  grantor,  and  shall  be 
taken  most  strongly  against  him.  Co.  Litt.  197,  Plowd,  171, 
1  Saund,  137.  Those  words  will  be  fully  satisfied  by  holding 
that  an  easement  is  reserved. 

Lord  Mansfield. — If  there  are  words  in  the  English 
language  which  will  not  admit  of  a  doubt,  they  are  these 

(a)  Throckmerlon  v.  Tracy,  C.  £.,  2  &  3  P  &  A/.,  Plouxten,  15 1. 
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words.  Lord  Paget  had  urater  for  a  mill,  and  be  had  a  sole 
fishery,  and  he  grants  the  mill,  with  the  water  for  the  mill, 
LoBD  Paobt  reserving  the  fishery ;  and  the  question  is,  whether  the  whole 
right  of  fishing  is  reserved,  or  whether  a  new  right  is  created 
by  it  ?  The  words  are,  •*  the  right  and  privilege  of  fishing."^ 

Rule  discharged. 


1781. 


V, 

Mills. 
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to  be  a  witness  was  put  off,  in  consequence  of  a  letter 
received  from  him,  stating  that  he  could  not  attend  until 
after  the  next  tenn.  He  swears  in  his  affidavit,  that  on 
coming  to  town  h6  was  served  with  a  svbjxma^  by  his  own 
desire,  which  was  on  the  20th  of  December^  the  last  day  of 
the  sittings.  Whether  the  aubpccna  was  for  the  rittings 
after  the  last  or  the  next  term,  does  not  appear  on  the 
affidavit;  but  as  no  subpcena  issued  after  the  l^th  of 
December^  it  must  have  been  for  the  last  term,  when,  by^ 
consent,  the  cause  was  postponed.  He  was  arrested  on  the 
S8th  of  December  J  at  which  time  there  was  no  process  by 
which  he  could  be  compelled  to  attend  as  a  witness.  The 
protection  afTorded  to  witnesses  is  not  on  their  own  account^ 
but  for  the  purposes  of  justice ;  and  when  the  defendant 
found  that  the  cause  could  not  come  on  at  those  sittings^ 
and  that  it  was  unsafe  for  him  to  remain^  he  might  have 
returned.  It  is  stated  in  the  affidavit^  that  an  application 
was  intended  to  be  made  for  permission  to  examine  him 
upon  interrogatories ;  but  that  allegation  is  insufBcient,  for 
the  consent  of  both  parties  is  necessary  to  that  proceedings 
and  it  does  not  appear  that  it  could  have  been  obtain ehI. 
[The  court  giving  no  opinion  on  the  two  latter  grounds  of 
the  application,  the  arguments  of  counsel  on  those  heads 
are  admitted-] 

Lord  Mansfield  (stopping  Dunning ^  who  was  for  the 
nde).  This  is  the  first  case  of  a  witness  coming  from 
abroad  who  has  required  the  protection  of  the  court.  That 
protection  is  extended  to  witnesses  coming  from  abroad,  as 
well  as  to  those  who  are  resident  in  this  country.  Although 
in  England  a  party  may  have  the  benefit  of  the  evidence  of 
a  witness  who  has  been  arrested,  by  means  of  a  lmbca.f  cor- 
pus ad  testificandum^  yet,  in  order  to  encourage  witnesses 
to  come  forward  voluntarily,  they  are  privileged  from  arrest. 
This  privilege  protects  them  in  coming,  in  staying,  and  in 
returning,  provided  lliey  act  bon^.  Jide^  and  without  delay, 
which  is  a  question  of  reasonableness »  Every  reason  which 
applies  to  the  protection  of  a  witness  at  home,  holds  more 
strongly  with  regard  to  a  witness  who  comes  from  abroad^ 
The  creditor  is  not  injured  by  his  coming ;  for  unless  he 
came,  there  would  be  no  opportunity  of  arresting  him.  The 
service  of  the  mtbp(£na  abroad  would  be  an  useless  form ; 
he  cannot  be  punished  for  not  coming ;  if  he  comes  at  all, 
then  it  must  be  voluntarily.     The  cause  depending  on  the 
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evidence  of  a  witness  who  is  out  of  the  country,  the  time  of 
trial  must  necessarily  be  uncertain.  The  only  question 
then  to  be  considered  is,  whether,  in  such  case,  the  witness 
comes  bon&fde  or  coUusively. 

There  never  was  a  fairer  case  than  the  present.  The 
parties  would  not  consent  to  examine  the  witness  upon  in- 
terrogatories, or  to  put  oiF  the  trial;  an  application  was 
therefore  made  to  me,  upon  affidavits  and  letters  from  the 
witness.  I  proposed,  and  it  was  so  settled,  that  at  all 
events  the  cause  should  go  on  after  this  term,  whether  the 
witness  came  or  not.  In  the  mean  time  he  arrived,  before 
the  sittings  were  over ;  but  I  do  not  wonder  that  the  parties 
did  not  apply  to  bring  on  the  cause,  for  it  was  near  Christ- 
mas. It  is  admitted  that  he  was  protected  for  same  time  ;-— 
Y^hy  not  until  the  next  sittings?  Was  he  to  go  bock  ag^in 
to  Paris,  merely  to  return  here  this  term,  putting  the  par- 
ties to  an  enormous  expense  ?  I  am  of  opinion,  that  all  the 
rules  which  apply  to  the  protection  of  witnesses  here^  hold 
with  regard  to  witnesses  coming  from  abroad,  and  that  the 
defendant  must  be  discharged. 

AsHUBST  and  Willjbs,  Justices,  of  the  same  opinion. 

BuLLEB,  Justice. — It  is  not  true  that  the  privilege- of  a 
witness  depends  upon  the  subpcena.  I  have  found  a  case 
(£.  S7.  Cckr.  S.)  where  a  man  was  discharged  who  came  to 
fAmdon  to  make  an  affidavit  which  might  have  been  made 
in  the  country ;  but  it  was  for  the  furtherance  of  justice, 
and  he*  was  therefore  protected.  No  subpoena  is  necessary 
where  the  witness  lives  abroad* 

Rule  absolute. 


1782* 


The  discharge,  being  on  the  privil^e,  was  without  the 
terms  of  filing  common  bail. 


The  King  v.  Inhabitants  of  Keel. 
(Reported,  Caldecott,  144.) 


Wednesday, 
SthFebruaiy. 


The  King  v,  James  Ronn. 
(Reported,  Caldecott,  147.) 


GthFcbniMy. 
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Thb  King  v.  Morgan. 
9th  Febniaiy.  (Reportcdy  Coldecoit,  156). 


^  ^^y*  The  King  v.  Inhabitants  of  Covent  Garden. 

9th  Febmaiy. 


(Utportedj  CaldtcM,  ISS). 


lith^f^uarv  ®^*>  ^°  *^®  demises  of  W.,  Dcjke  of  Devonshire;  W. 
H.,  Duke  of  Portland;  and  Dorothy,  Duchess  of 
Portland,  his  Wife,  v.  Lord  George  Henry  Ca- 
vendish (a), 

TheCountm  fiJECTMENT  for  a  messuage  in  the  parish  of  St. 

^^^ei^  Jofn^tfV,   Westminster^  tried  before  Lord  Mansfield  at 

certain  eMitet  to  the  Sittings  in  this  term,  when  a  verdict  was  found  for  the 

^^W^'lioid  pl^^^  subject  to  the  opinion  of  the  court  on  the  following 

CaTcndiah  fbr       case : 

IftilS^  The  Countess  of  Burlington  being  seised  in  fee  of  the 
piaeiTeyfte.;  messuage  in  the  declaration  mentioned  (amongst  other 
use  of  one  or  ^  estates),  made  her  will,  dated  the  20th  oi  February^  1755, 
more  of  such  of  whereby  she  devised  all  her  manors,  messuages,  lands,  &c. 
d^idran  9/tw.  ^  Great  'Britain  and  elsewhere,  to  Richard  Arundel  and 
Lwd  C.  for  Christopher  Denton^  and  their  heirs ;  to  the  use  of  her  son- 
estates,  and  in  in-law,  William  Lord  Cavendish^  commonly  called  the  Mar^ 
"I^SiI^S.^  jww  ofHarAngtan^  for  life,  without  impeachment  of  waste; 
under  and  sub-  remainder  to  the  same  trustees  to  preserve  contingent  re- 
ject to  mcfa  mainders.  "  And  fix)m  and  immediately  after  the  decease 
viaoes,  lestrie-     of  the  said  William  Lord  Cavendish^  to  the  use  and  behoof 

*^i^,f*       of  one  or  more  of  such  of  the  child  or  children  of  the  said 

the  said  IV  • 

Lord  C.  ahoold,   WtUiam  Lord  Cavendish^  by  Charlotte  Lady  Cavendish, 

&c.*OT b*hk  ^^  ^^  ^^^  deceased,  for  such  estate  and  estates^  and  in 
last  win,  &c.      such  shares  and  proportions,  and  under  and  subject  to  such 

direct,  Ihnit,  or 

appoint  W.  Lord  C.,  by  his  win,  devised  the  premises  to  tmstees,  to  tlie  nse  of  his  son  Richard 
for  life ;  remahider  to  trostees  to  iwcjeiwe,  remainder  to  tiustees  for  a  term,  fat  proriding  jointures 
and  portions  for  the  wife  and  children  of  Richaid ;  remainder  to  the  fint  and  erery  other  son  of 
Richard,  in  tail  male;  with  remainder  to  testator's  son  Ocoige  for  life,  and  the  sons  of  that  son, 
in  tail  inale ;  remainder  to  his  eldest  son  William,  in  fee.  The  will  eootaiaed  considerable  be- 
Quests  of  personalty  to  aU  the  children.  Held,  that  this  was  a  good  execution  of  the  power,  and 
that  if  not  good  as  to  the  children  of  Richaid,  that  the  limitation  to  Geoiy  took  efect. 

(a)  S.  C.  4  r.  R.  741  («) ;  but  without  the  arguments  ofcounsel. 


TWENTY-SECOND  GEORGE  III. 

powerSf  provisoes,  amditionsy  restrictions^  or  limitaikms  as       1782. 
the  said  WiOiam  Lord  Cavendish  should,  by  anj  deed  or 
deeds,  writing  or  writings,  to  be  by  him  signed  and  sealed 
in  the  presence  of,  and  attested  by,  two  or  more  credifaie 
witnesses,  or  by  his  last  will  and  testament  in  writing,  to  be 
by  him  signed,  sealed,  and  published,  in  the  presence  of, 
and  attested  by,  three  or  more  credible  witnesses,  nominate, 
direct,  limit,  or  appoint ;  and  for  want  of  such  nomination, 
direction,  limitation,  or  appointment,  to  the  use  and  behoof     avjcjitdish 
of  all  and  every  the  child  and  children  of  the  said  WUliam 
Lord  Cavendish^  by  the  said  Charlotte  Cavendish^  his  late 
wife,  equally  to  be  divided  between  them ;  if  more  than  one, 
share  and  share  alike,  to  take  severally,  as  tenants  in  conv- 
mon,  and  not  as  joint  tenants ;  and  of  the  several  and  re« 
spective  heirs  oi  the  body  and  bodies  of  all  and  every  such 
child  and  children  lawfully  issuing ;  and  failing  issue  of  any 
of  the  said  children,  then  as  to  the  share  or  shares  of  him, 
her,  or  them  so  dying  without  issue,  to  the  use  and  behoof 
of  all  and  every  such  other  child  or  children,  equally  to  be 
divided  between  them,  if  more  than  one,  share  and  share 
alike,  to  take  in  like  manner,  as  tenants  in  common,  and  not 
as  joint  tenants,  and  of  the  several  and  respective  heirs  of 
the  body  and  bodies  of  such  other  child  and  children  law- 
fully issuing ;  and  in  case  all  such  children  shall  die  without 
issue,  or  that  there  shall  be  but  one  such  child  then  living,   ' 
to  the  use  and  behoof  of  such  one  only  child,  and  the  heirs 
of  his  or  her  body,  lawfully  issuing ;  and  for  default  of  such 
issue,  to  the  use  and  behoof  of  the  said   WiUiam  Lord 
Cavendish,  his  heirs  and  assigns,  for  ever.^^    With  a  power 
to  WiUiam  Lord  Cavendish  to  make  leases  in  possession 
for  twenty-one  years;  after  which  was  the  following  clause ; 
'*  I  give  and  bequeath  all  the  rest  and  residue  of  my  per- 
sonal estate  and  effects,  of  what  nature  ot  kind  soever,  unto 
the  said  WUKam  Lord  Cavendish,  his  executors,  admini* 
strators,  and  assigns,  in  full  confidence  that,  in  case  there 
shall  remain  in  his  possession  any  surplus  of  my  personal 
estate,  he  will  distribute  and  divide  the  same  amongst  hi^ 
said  children  at  his  discretion ;  and  I  do  hereby  nominate 
and  appoint  the  said  William  Lord  Cavendish  sole  executor 
of  this  my  last  will  and  testament.^ 

The  said  Countess  of' Burlington  died  soon  after  making 
her  said  will ;  and  the  said  WiUiam  Lord  Cavendish,  after-r 
wards  Duke  of  Devonshire,  having  issue  then  living,  three 

VOT..  Ill,  Y' 
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sons,  WiUiam,  now  Duke  of  Devonshire,  Richard  Lord 
Cavefidish,  and  George  Lord  Cavendish,  and  one  daughter^ 
Dorothy,  now  the  wife  of  the  Duke  of  Portland,  by  virtue 
of  the  said  will  entered  into  the  possession  of  the  messuage 
in  the  declaration  mentioned,  being  part  of  the  premises  so 
devised  to  him,  and  continued  in  such  possession  to  the  time 
of  his  death. 

The  said  WiUiam,  Duke  of  Devonshire,  deceased,  duly 
made  and  executed  his  will,  dated  18th  oi  May,  1763. 

^^  Also  I  give  and  devise  unto  my  brothers,  George 
Cavendish  and  Frederick  Cavendish,  thdr  heirs,  executors^ 
&c.  all  such  my  real  estate  and  estates  in  possession,  re- 
version, remainder,  or  expectancy,  as  I  have  power  to  dis- 
pose of,  either  by  the  will  of  Dorothy,  late  Countess  of 
Burlington,  deceased,  or  of  my  own  or  my  late  father^s 
purchase,  or  otherwise  howsoever.  And  likewise  all  my 
moneys,  securities  for  money,  and  money  which  I  have 
power  to  raise  out  of  my  estate  or  estates,  and  all  other  my 
personal  estate,  of  which  I  have  not  already  made,  or  shall 
hereafter  make,  any  particular  appointment  or  appointments 
(except  such  parts  thereof  as  I  shall  hereafter  bequeath  to  my 
eldest  son),  in  trust  that  they,  my  said  brothers,  and  the 
survivor  of  them,  and  t|ie  heirs,  executors,  and  administra-* 
tors  of  such  survivor^  do  thereout  pay,  apply,  and  appro* 
priate  unto  and  to  the  use  of  my  daughter  Dorothy  the  sum 
of  £30,000,  which  I  give  to  her  as  her  portion,  or  fortune, 
with  interest  from  the  time  of  my  death,  after  the  rate  of 
four  per  cent.  And  afterwards,  as  soon  as  conveniently 
may  be,  to  lay  out  the  residue  of  my  said  personal  estate 
in  one  or  more  purchase  or  purchases  of  lands,  or  tenement* 
of  inheritance ;  and  till  that  can  be  done>  invest  the  same  in 
real  or  government  securities,  and  pay  and  apply  the  rents 
and  profits  of  all  my  said  real  estate,  and  the  interest  and 
income  of  all  my  said  personal  estate,  to  and  for  the  benefit 
of  my  said  two  younger  sons,  Richard  and  George  Caven* 
dish,  in  equal  shares,  until  the  younger  of  them  shall  have 
attained  the  age  of  twenty-one  years;  and  then  make  an 
equal  partition  of  my  smd  real  and  personal  estate,  if  any 
shall  then  remain  personal,  and  stand  seised  thereof,  or 
cause  the  same  to  be  conveyed  or  settled  (that  is  to  say)«  as 
to  one  divided  moiety  thereof,  to  the  use  of  my  said  son 
'Richard  Jbr  life ;  remainder  [to  the  same  trustees  to  pre- 
serve contingent  remainders];    remainder  to  my  brother. 
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John  Cavendish,  and  the  Earl  of  Beahorough,  their  executors       1782. 
and  adminUtrators,  for  the  term  of  Jive  hundred  yearly 
4fi  truHjbr  the  purposes  hereinqfier  mentioned:  remainder 
io  the  first  and  every  other  son  of  ^y  said  son  Richard 
successively,  in  tail  male;  remainder  to  my  said  son  George 
Jbr  life;  remainder  [to  the  same  trustees  to  preserve  con- 
tingent remainders];  remainder  [to  /.  C.  and  Lord  Bes-  ^r  xj 
borough  for  five  hundred  years]  ;  remainder  to  the  first  and  c^v,j^p,g,i 
every  other  son  of  my  said  son  Greorge  successively^  in  tail 
male;  remainder,  to  my  eldest  son^  William  Cavendish,  his 
heirs  and  assignSy/br  ever.^ 

The  other  moiety  was  limited  to  Lord  Oeorge  Cavendish 
for  life,  with  like  remainders  over. 

The  trust  of  the  terms  was  declared  to  be  for  the  purpose 
of  providing  such  jointures  to  the  wives  of  Lord  Richard 
and  Lord  George^  and  such  portions  to  their  younger 
children,  as  the  said  four  trustees  should  think  reasonable 
and  direct ;  and  that  if  either  of  them  should  die,  leaving 
only  a  daughter  or  daughters,  for  the  purpose  of  raising 
such  portions  for  such  daughter  or  daughters*  as  the  said 
trustees  should  think  proper  and  direct,  so  as  no  one  daughter 
should  have  more  than  £10,000. 

The  said  testator,  WiUiam^  Duke  of  Devonshire^  died, 
without  altering  or  revoking  his  said  will,  leaving  issue 
VFUllamy  the  present  Dukenf  Devonshire,  Dorothy ,  now 
Duchess  ofPordand  (the  lessors  of  the  plaintiffs),  Richard 
Lord  Cavendishy  and  the  defendant  Lord  George  Henry 
Cavendish. 

The  persona]  estate  of  the  said  William^  Duke  of  Devon^ 
shire,  amounted  to  upwards  of  £20,000,  after  pa3rment  of 
the  said  £90,000  given  to  the  Duchess  of  Portland^  which 
has  been  paid  her;  and  the  real  estate,  devised  to  the  said 
Lord  Richard  nnd  Lord  George  Henry  Cavendish,  amounted 
to  upwards  of  £2000  per  annum. 

The  said  Lord  Richard  Cavendish  is  lately  dead,  a 
bachelor. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  will  of  the  late  Duke  of  Devonshire  is  a  good  execution 
of  the  power  given  to  him  by  the  will  of  Lady  Burlington^ 
or  to  any  and  what  extent  ? 

Balguyf  for  the  lessors  of  the  plaintiffs,  took  three  several 
objections  to  this  execution  of  the  power. 

1 .  That  the  power  in  the  late  Cotmtess  of  Burlington^ 
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will  entitled  the  late  Duke  to  appoint  only  to  children  by 
his  late  lady,  and  not  to  grandchildren;  whereas,  in  the 
execution  of  that  power,  he  has  given  his  own  children  only 
life  estates,  and  given  the  inheritance  to  his  grandchildren, 
as  purchasers. 

2.  That  the  jointuring  and  raising  portions  for  the 
younger  children  of  his  younger  sons,  Lord  Richard  and 
Lord  George^  are  not  within  the  power,  or  that,  if  they  are, 
the  execution  is  bad ;  such  jointures  and  portions  being  left 
to  be  provided  and  raised  by  the  discretion  of  others,  .and  at 
best  being  but  a  power.     Delegatus  non  potest  delegare. 

3.  That  the  ultimate  limitation  to  the  present  Duke  is 
void ;  and  that  such  residue  is  undisposed  of,  and  will  go 
equally  amongst  the  present  Duke^  the  Duchess  of  Portland 
and  Lord  George  Henry  Cavendish ;  first,  because  it  is  but 
a  remainder;  and  as  the  power  does  not  use  the  words 
**  such  time  and  times,^  the  late  Duke  could  not  give  other 
than  immediate  interests;  secondly,  because,  it  being  a 
limitation  after  failure  of  issue  male  of  Lord  Richard  and 
Lord  George^  though  that  issue  male  could  not  take  if  the 
first  objection  prevailed,  yet  they  would  prevent  the  re- 
mainder over  to  the  present  Duke  from  taking  effect. 

If  these  objections  should  all  prevail,  then  he  contended, 
that  the  execution  of  the  power  was  wholly  void ;  for  though 
he  admitted  that  the  execution  of  a  power  might  be  good  in 
part,  and  bad  in  part,  yet  if  it  would  be  more  agreeable  to 
the  scope  and  tenor  of  the  power  that  the  whole  should  fall 
than  that  part  should  be  supported,  the  Court  would  put 
that  construction  upon  it.  If  only  some  of  the  objections 
should  prevail,  he  hoped  the  Court  would  draw  the  line,  in 
a  family  concern,  how  far  the  power  was  well  pursued. 

He  cited,  and  much  relied  upon,  the  case  of  Alexander 
V.  Alexander  (&),  as  going  to  the  whole  of  the  case  he  had 
to  maintain ;  and  said,  that  though  the  expressions  used  in 
the  two  powers  were  somewhat  different,  yet  that  arose  from 
their  applying  to  different  subject  matters.  With  that 
difference,  the  words  were  equally  large  and  comprehensive 
in  the  one  case  as  in  the  other.  He  also  cited  the  cases  of 
the  Attomey-General  v.  Dr.  Berryman  (c),  and  Ingram  v. 
Ingram  (d). 

(6)  Cane.  1755,  2  Ves.  sen.     643. 
640.  {d)  Cane.  1740,  2  Atk.  89. 

(c)  Cane.  1752,  cited  2  Ves. 
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Graham^  for  the  defendant,  said  he  should  contend^  1.  278 
That  Lady  Burlington  mighty  by  law,  have  given  a  power  \^^^ 
as  extensive  as  that  exercised  by  the  late  Duke  in  his  will ;  Doj 
and  2.  That  by  the  fair  and  natural  construction  of  her  will  ^^^ 
she  had  done  so.  Dnvi 

1.  All  the  children  of  the  late  Duke  were  in  esse  at  the  gan 
time  of  Lady  Burlington'^  death,  so  that  the  uses  might,  v, 
by  law,  be  suspended  as  long  as  they  were,  in  fact,  suspended  Jjord  ( 
by  the  late  Duke\  will ;  which  could  not  have  been  if  the  ^^^^^ 
late  Duke  h^  had  no  children  living  at  her  death :  according 

to  Humberston  v.  Humberston  (e). 

2.  Powers  ore  of  two  kinds :  first,  powers  of  appointment 
to  uses ;  and  secondly,  powers  of  leasing,  committing  waste, 
raising  portions,  and  settling  jointures.  The  latter  are  out 
of  the  question.  The  former  were  creatures  of  equity  till 
the  statute  annexed  the  possession  to  the  use*  It  was  de- 
cided, that  the  use  need  not  be  executed  at  the  moment  the 
conveyance  was  executed,  but  that  the  operation  of  the 
statute  will  wait  till  the  use  arises  on  a  contingency ;  and 
so,  in  the  same  manner,  when  the  use  became  fixed  or  ap- 
pointed by  the  execution  of  a  power.  Consequently,  |X)wer8, 
being  transferred  by  the  statute  from  equity  to  law,  are  to 
be  construed  as  in  equity. 

A  distinction  is  made  between  naked  powen  and  powers 
coupled  with  an  interest^  as  powers  of  leasing.  The  latter 
are  said  to  be  construed  liberally,  the  former  strictly.  The 
reason  given  is,  that  the  former  are  part  of  the  dominion  of 
the  original  possessor.  But  that  distinction  is  not  well 
founded ;  for  the  latter  are  clearly  part  of  the  old  dominion 
also,  as  in  the  present  case.  The  true  rule  is,  that  powers 
are  to  be  construed  according  to  the  instrument  in  which 
they  are  contained.  If  in  a  will,  they  are  to  be  construed 
liberally.   Beale  v.  Beale(f). 

The  case  of  Alexander  v.  Alexander  is  founded  on  no 
authority,  and  no  decision  resembling  it  is  to  be  found  either 
before  or  since.  Thwaites  v.  Day  (g)  is  rather  against  it, 
for  there  the  limitations  were  as  here;  and  though  no  ques- 
tion was  made  of  their  validity,  it  might  have  arisen ;  for  if 
the  limitation  to  the  first  and  other  sons  was  void,  then  the 
<£500  legacy  was  too  remote,  as  given  after  an  indefinite 

(0  Cane.  1716,  1  P.  Wms.     244. 
332.  (g)  2  Vem.  80. 

(/)  C«wr.  1713,1  P.Wms. 
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failure  of  issue  of  the  ]roungest  son.  But  Aleaandet  v. 
Alexander  was  a  case  of  personalty.  The  testator  mi^t 
well  be  supposed  to  mean,  that  the  whole  should  be  ap* 
portioned  anx>ogst  his  children  as  a  provision  for  them. 
Courts  of  law  and  equity  lean  against  limitations  over  of 
personalty. 

The  words  of  this  power  are  of  greater  latitude^  What 
powers  could  be  meant,  but  powers  of  leasing,  jointuring, 
&c.,  all  i^pendages  of  estates  in  strict  settlement?  What 
limitations?  It  is  the  language  of  the  law  to  aay,  that  a 
man  holds  an  estate  under  limitations  in  strict  Settlement 

Sir  Thomas  Clarke  says,  that  the  words  **for  better 
advancement  in  marriage'^  will  authorize  an  appointment 
in  strict  settlement  (A).  Then  why  will  not  the  words 
'^  under  and  subject  to  such  powers,  provisoes,  conditions, 
restrictions,  and  limitations  ?^ 

At  all  ev^its  the  appointment  is  good,  so  far  as  it  is 
clearly  warranted  by  the  power.  Therefore  the  estates  for 
life,  in  each  moiety  to  each  son,  are  clearly  good ;  and  the 
cross  remainders,  instead  of  ()eing  vested  (as  they  would  be 
if  the  whole  appointment  were  good),  are  converted  into 
contingent  cro<»  remainders,  depending  on  the  contingency 
of  either  son's  dying  without  issue.  Under  the  general 
words,  the  Duke  could  give  a  contingent  interest  to  any 
child.  Whether  the  remainder  in  fee  to  the  Duke  is  good 
or  not,  it  is  not  necessary  to  inquire.  But  that  abo  is 
within  the  terms  of  the  power.  When  the  power  is  to 
appoint  to  one  or  all  of  the  children,  the  appointment  may 
be  either  of  a  present  or  reversionary  interest  to  any  one ; 
for  the  doctrine,  that  the  share  must  not  be  illusory^  appHes 
to  cases  where  the  appointment  must  be  among  all  the 
children. 

Though  the  grandchildren  take  as  purchasers,  they  take 
only  in  consequence  of  the  provision  to  their  parents,  and 
not  as  primary  objects. 

The  appointment  of  the  trustees  of  the  five  hundred  years' 
term  is  not  a  delegation  of  the  whole  authority ;  for  they  are 
boufid  to  raise  the  sums.  A  small  discretion  only  is  reposed 
in  them,  whicli  is  good  if  warranted  by  the  general  meaning 
of  the  power. 

Balgtiy,  in  reply,  said,  that  arguing  for  a  liberal  con- 


(//)  2  Ve.s,  ^en,  642. 
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The  second  ground  is  this :  The  lessors  of  the  plaintiffs 
contend  that  the  execution  is  void  in  Mo.  As  to  that,  we 
are  of  opinion,  that  though  the  limitiition  to  the  grand- 
children be  void,  yet  the  limitation  to  Lord  George  will  be 
good,  so  as  to  prevent  the  lessors  of  the  plaintiffs  from 
recovering  (i). 

The  third  ground,  which  is  the  question  to  which  the 
ca&e  is  adapted,  is,  Whether  the  power  is  well  executed,  to 
any  and  what  extent.  As  to'that,  as  the  parties  desire  our 
opinion,  we  will  give  it,  though  it  is  not  necessary. 

It  is  cl^r  that  all  powers  must  be  executed  according  to 
their  meaning.  It  is  clear  also,  that  in  the  case  of  a  power 
to  appoint,  amongst  several  objects,  the  execution  cannot 
extend  beyond  those  objects.  All  the  cases  to  be  found  on 
this  subject  have  arisen  on  the  question,  Who  were  the 
objects  intended?  Alexander  v.  Alexander  is  no  more. 
Maddison  v.  Andrew  (Jc).  But  no  conclusion  can  be  drawn 
from  hence  that  children  can  never  mean  grandchildren. 

There  are  three  grounds  which  induce  us  to  consider 
this  a  good  execution  of  the  power : — 1.  The  subject  matter 
of  the  power.  2.  The  limitations  for  want  of  appointment 
8.  The  words  made  use  of  in  creating  the  power.  First, 
With  regard  to  the  subject  matter.  This  is  not  money. 
It  is  not  a  provision  for  children,  since  they  are  all  provided 
for.  It  is  a  limitation  of  a  family  estate.  She  puts  the 
father  in  her  place,  to  limit  the  estate  in  any  way  he  pleases. 
If  the  words  **  strict  settlement'*  had  been  used,  no  dispute 
Would  have  arisen ;  but  Lady  Burlington  uses  words  tant- 
amount to  those.  The  English  language  does  not  afford 
stronger  words  to  show  that  she  meant  an  appointment  in 
strict  settlement  Lord  Cavendish  was  to  appoint  ^^for 
each  estate  and  estates,  and  in  such  shares  and  proportions, 
and  under  and  subject  t«isuch  powers,"^  &c.  She  meant  by 
this,  suclra  settlement  as  the  Duke  would  make  in  his  own 
family. 

Piurtial  objections  have  been  made,  as  that  the  Duke  of 
Devonshire  could  not  take  a  reversion  (I) ;  and  Alexander 


(i)  But  see  Alexander  v. 
Alexander,  2  f^es,  640 ;  Robin- 
son V.  Hardcasde,  B.  R,,  H, 
28  Geo.  3,  2  T.  R.  25 1 ;  Sugden 
on  Potsersj  550,  4th  edit. 

(k)  Cafie.  ]  Fez.  57;  2  Br. 


C.  C.  26  (n),  semble,  S.  C. 
See  Sf^d.  on  Powers,  510,  4th 
edit. 

(/)  See  Sugden  on  Povxrs^ 
517,  4th  edit 
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,  _  _\        words  of  tne  Duke  of  Devmi-  stinguish  the  cases.  The  powers 

''~^^^*^         shire's  case,  must  now  be  held  are  nearly  word  for  word  the 

to  extend  to  children  only.     It.  same." 


WoESLEY,  Bart.  v.  Bisset. 

S*  ^^TSriT^    ^^  *^  action  for  criminal  conversation  with  the  plaintiff's 

trial  on  the         wife,  the  defendant  obtained  a  rule  to  show  cause  why  the 

aS^^^      trid  of  this  cause,  which  stood  for  the  sittings  after  this 

materulwitnea,  term,  fihould  not  be  put  off,  on  account  of  the  absence  of 

AaTnowSSu  ^^^  Cholmondeley,  who  was  at  Parte,  whom  the  de- 

tioo  ham  been      fendant  apprehended  to  be  a  material  witness,  and  whom 

witoeMTtoknow   ^®  expected  home  in  the  course  of  a  few  months.     But  it 

whether  he  wiU    not  appearing  that  any  application  had  been  made  to  Lord 

'^^'^'  Cholmondkley  to  know  whether  he  would  come  over  and 

give  evidence,  the  rule  was  discharged;  Lord  Mansfield 

saying,  that  it  was  by  no  means  of  course  to  put  off  a  trial 

on  such  a  general  affidavit  (a). 

(a)  See  Tidd's  Pr.  831, 8th  edit. 
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HUTTON  V.  BOLTOM  (a)« 

X  HIS  was  an  action  against  the  defendant,  a  coach-owner, 
under  the  following  circumstances.  The  plaintiff  had  de- 
livered a  trunk,  which  he  swore  to  be  of  the  value  of  ^20, 
to  the  defendant,  to  be  carried.  The  trunk  being  lost,  the 
defendant  offered  to  pay  £9XS^  declaring  that  he  had  put  an 
advertisement  into  the  newspapers,  signifying  that  he  would 
not  be  answerable  beyond  that  sum,  unless  the  parcels  should 
be  booked.  This  he  meant  to  make  the  ground  of  his  de^ 
fence ;  and  he  had  obtained  a  rule  to  show  cause  why  h^ 
should  not  be  permitted  to  pay  the  «£20  into  court. 

Erskine  showed  cause.-»When  the  damages  are  un- 
certain, the  defendant  cannot  pay  money  into  court.  v. 

Farrell  (6),  Fisher  y.  Prince  {c).  It  may  be  necessary  not 
only  to  set  a  value  upon  the  goods,  but  likewise  to  estimate 
the  inconvenience  which  the  plaintiff  may  have  sustained. 
There  is  also  another  fact  to  try  in  this  case,  viz.  whether 
there  was  any  notice  to  the  party ;  for  notice  to  the  public 
only  would  not  be  sufficient. 


(fl)  S.  C.  1  H.  Bl.  299  (a). 
{b)  B.  R.,  E,  12  W.  3,  12 
Mod.  397. 


Thunday, 
ISthApriL 

In  an  actioii 
against  a  coach- 
owner  for  losing 
a  trunk,  the  de- 
fendant was  al- 
lowed to  pay 
into  court  the 
amount  of 
the  sum  to 
which  he  had, 
hy  notice,  limi^ 
ed  hisretponaU 
biUty. 


(c)  B.  R.,  M.  3  G.  3, 3  Burr. 
1363. 
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Baldwin^  coit^a.-'The  fact  of  notice  must  be  proved  at 
the  trial,  otherwise  the  plaintiff  must  have  a  verdict  to  the 
full  value  of  the  goods  lost  The  present  application  is  just 
and  reasonable,  although  it  may  not  be  supported  by  pre- 
cedent. It  would  be  a  great  hardship  upon  the  defendant 
if  he  should  be  compelled  to  pay  costs  upon  a  verdict  for  the 
J?20,  which  he  is  now  ready  to  pay.  The  Court  is  not 
called  upon  to  settle  any  question  of  damages;  the  defendant, 
at  the  trial,  must  show  that  he  is  only  liable  for  the  stipu- 
lated damages,  which  he  has  paid  into  court,  or  the  plaintiff 
must  have  a  verdict. 

Lord  Mansfield. — ^When  I  first  came 'into  this  court 
there  was  a  difficulty  about  delivering  up  goods  in  an  action 
of  trover,  because,  as  it  was  said,  the  Court  does  not  keep  a 
warehouse.  But  I  thought  that  a  delivery  to  the  party 
would  do  as  well.  The  object  is,  that  unnecessary  litigatictti 
should  be  prevented,  and  that  the  plaintiff  who  chooses  to 
proceed  for  more  than  is  due  should  not  recover  costs. 
Here,  according  to  the  defence  set  up,  a  specific  sum  is  due, 
and  I  do  not  see  why  a  tender  should  not  be  made.  If  he 
is  liable  for  more  than  he  has  paid  into  court,  no  injury  is 
done,  for  the  plaintiff  will  have  a  verdict,  and  the  defendant 
must  pay  the  costs.  Upon  prindple  I  am  inclined  to  think 
that  the  defendant  ought  to  be  permitted  to  pay  the  money 
into  court. 

AsRURST,  Justice. — The  costs  should  fall  on  the  party 
who  is  in  the  wrong.  The  facts  are  equally  in  the  know- 
ledge of  both  parties.  It  is  a  different  case  from  those 
which  have  been  cited,  for  the  defendant  does  not  litigate 
the  value. 

BuLLEB,  Justice. — This  is  a  new  question.  The  case  in 
Burrow  is  dis^guishable,  for  there  the  goods  were  not  lost, 
but  damaged.  Upon  principle,  I  see  no  difficulty.  It  is 
said  that  the  plaintiff  may  recover  for  the  inconvenience  he 
has  suffered ;  but  the  action  is  assumpsit  for  not  delivering 
goods,  and  no  special  damage  is  laid.  The  inconvenience, 
therefore,  cannot  be  given  in  evidence.  I  think  that  a  tender 
might  be  pleaded;  for,  as  I  have  just  said,  it  is  merely  an 
action  for  the  value  of  the  goods.  The  defendant  might 
have  set  out  his  whole  defence  specially,  and  then  pleaded  a 
tender.  I  can  see  no  objection  to  such  a  plea;  and,  upon 
the  whole,  I  am  of  opinion,  with  my  Lord  Chief  Justice, 
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although,  by  a  private  tnniactioD,  the  right  may  be,  at  the 
time  of  suit,  vested  in  another,  as  in  the  case  of  an  aasign- 
meot  of  a  bood :  that  the  premium  ivas  paid  by  the  plain- 
tiff, and  that  the  Hundred  oould  make  no  claim  to  the 
benefit  of  it,  for  the  punishment  of 'whose  negligence  the  act 
was  passed. 

For  the  defendants  it  was  said,  that  it  was  impossible  that 
a  plaintiff  oould  recover  in  respect  of  that  for  which  he  had 
already  received  a  satisfaction.  Having  two  remedies,  he 
has  selected  that  which  was  most  proper.  Had  he  been 
^ort  insured,  he  might  still  recover  the  deficiency  against 
the  Hundred.  The  persons  intended  to  be  protected  by  the 
act  are  the  real  owners  of  the  property  in  question.  Could 
a  mortgagee  bring  an  action  because  his  security  is  lessened  ? 
An  insurer  is  not  a  person  damnified,  because  he  has  an 
adequate  premium.  Is  he  to  keep  hiA  premiam,  and  yet 
not  to  pay  the  loss?  The  plaintiff  has  made  his  election, 
not  to  avail  himself  of  the  act  of  parliament,  but  to  stand 
upon  his  own  contract. 

The  Court,  considering  it  to  be  a  case  of  great  import- 
ance, directed  another  argument,  which  came  on  in  this 
term. 

Wallace^  A.  G.,  for  the  plaintiff. — By  a  former  clause,  of  the 
statute,  the  offence  is  made  felony ;  before  the  statute,  the 
party  injured  had  his  remedy  by  action  of  trespass ;  but,  by 
the  act,  the  inhabitants  are  put  in  the  place  of  the  trespassers. 
WiUiam  v.  HiU(b).  The  question  then  ^11  be,  whether 
the  trespassers  themselves  could  have  set  up  this  defence  ? 
Could  they  object  that  the  plaintiff  has  sought  another 
remedy,  and  that  he  cannot  have  a  double  satisfaction? 
Whether  the  insurance  be  considered  as  an  indemnity,  or 
as  a  wager,  the  rights  of  the  parties  will  not  be  altered. 
The  insurer,  it  is  true,  is  put  in  the  place  of  the  insured, 
but  the  liability  of  the  inhabitants  remains  the  same.  In 
private  contracts,  whatever  advantages  result  to  the  parties, 
third  persons  cannot  avail  themselves  of  them.  If  a  land- 
lord covenants  for  quiet  enjoyment  against  all  pei*sons,  in 
case  of  eviction  he  nujst  make  satisfacticm  to  his  tenant,  but 
the  trespasser  shall  not  therefore  be  excused :  the  landlord 
must  sue  in  the  tenant's  name.  In  actions  of  escape,  if  the 
jury  give  the  whole  debt,  the  sheriff  shall  sue  the  original 


(6)  C.B.,E.Z2G.2,2mis.9\. 
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action  being  in  the  nmie  of  the  plaintiff,  who  has  received  a 
complete  satisfaction,  cannot  be  maintained. 

WaUacey  in  reply. — This  is  not  the  case  of  a  double 
satisfaction,  it  is  only  using  the  plaintiff^s  name  to  recover  a 
single  satisfaction.  Suppose  the  amount  of  the  damage  had 
been  paid  by  a  charitable  contribution,  would  that  excuse 
the  Hundred  ? 

Lord  Mansfield. — The  facts  of  this  case  lie  in  a  narrow 
compass.  The  argtunent  turns  much  on  want  of  precision 
in  stating  the  case,  as  most  arguments  do.  The  office 
paid  without  suit,  not  in  ease  of  the  Hundred,  and  not 
as  coobligors,  but  without  prejudice.  It  is,  to  all  in- 
tents, as  if  it  had  not  been  paid.  The  question,  then, 
comes  to  this,  Can  the  owner,  having  insured,  sue  the  Hun- 
dred? Who  is  first  liable  ?  If  the  Hundred,  it  makes  no 
difference ;  if  the  insurer,  then  it  is  a  satisfaction,  and  the 
Hundred  is  not  liable.  But  the  contrary  is  evident  from 
the  nature  of  the  contract  of  insurance.  It  is  an  indemnity. 
Every  day  the  insurer  is  put  in  the  place  of  the  insured. 
In  every  abandonment  it  is  so.  The  insurer  uses  the  name 
of  th^  insured.  The  case  is  clear :  the  act  puts  the  Hun- 
dred, for  civil  purposes,  in  the  place  of  the  trespassers ;  and, 
upon  principles  of  policy,  as  in  the  case  of  other  remedies 
against  the  Hundred,  I  am  satisfied  that  it  is  to  be  con- 
sidered as  if  the  insurers  had  not  paid  a  farthing. 

WiLLES,  Justice. — I  am  of  the  same  opinion.  I  cannot 
distinguish  this  from  the  case  of  the  escape.  The  Hundred 
is  not  answerable  criminally,  but  they  cannot  be  considered 
as  free  from  blame.  They  may  have  been  negligent,  which 
is  partly  the  principle  of  the  act. 

AsHURST,  JWtic^.-— At  all  events  the  plaintiff  must  have 
a  verdict  for  the  amount  of  the  premium,  as  to  which  he  has 
received  no  compensation.  But,  on  the  larger  ground,  I 
agree  with  my  lord,  that  it  is  like  the  case  of  an  abandon^ 
ment  They  are  not  to  be  in  a  worse  condition  by  paying 
without  a  suit. 

BuLLER,  Justice. — Whether  this  case  be  considered  <hi 
strict  legal  principles,  or  upon  the  more  liberal  principles  of 
insurance  law,  the  plaintiff  is  entitled  to  recover.  Strictly, 
no  notice  can  be  taken  of  any  thing  out  of  the  record. 
Taken  in  its  narrow  form,  the  contract  is  only  a  wager; 
more  liberally  construed,  it  is  an  indemnity.  StUl,  upon  the 
words^  and  as  to  third  persons,  it  is  only  a  wager,  of  which 
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third  persons  shall  not  avail  themselves.  It  has  been  ad- 
mitted,, and  rightly,  that  the  Hundred  is  put  in  the  place  of 
the  trespassers.  How  could  they  have  availed  themselves  of 
this  defence  ?  By  plea  of  accord  and  satisfaction  ?  It  was 
not  paid  as  satisfaction,  and  the  evidence  would  not  have, 
supported  such  a  plea.  In  the  case  put  of  the  escape,  the 
recovery  is  not  a  satisfaction,  and  the  sheriff  may  sue. 

The  better  way  is  to  consider  this  as  a  contract  of  in- 
demnity. The  principle  is,  that  the  insurer  and  insured 
are  one,  and,  in  that  light,  paying  beforfe  or  after  can  make 
no  difference.  I  am,  therefore,  clearly  of  opinion,  that  the 
Hundred  cannot  avail  themselves  of  this  defence. 

Poatea  to  the  Plaintiff  (a). 
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(rt)  In  the  ease  of  Ctarke  v. 
The  InhahUanU  of  the  Hundred 
ofB/ything,  B,  R.,  M.  4  G.  4, 
2  B.  &  a  254,  3D.8iR.  489, 
S.  C.f  it  was  held,  on  the  au- 
thority of  the  above  case,  that 
the  receipt  of  the  amount  of 
the  loss  from  an  insurance- 
office  would  not  prevent  the 
plaintiff  from  inaintaining  an 
action  against  the  Hundred  on 


statute  9  G.  1 ,  f .  22.  The  pre- 
sent case  appears,  io  principle, 
to  be  at  variance  with  that  of 
Bird  V.  Randall,  B.  R„  M.  3 
G.  3,  3  Burr.  1345,  2  fV.  Bl. 
373.  387.  S.  C. ;  but  the  au- 
thority  of  the  latter  was  ques- 
tioned by  Lord  Ellenborough 
in  Godsall  v.  Boldero,  B,  i?., 
3/.  48  G.  3,  9  East,  78. 


Gbey  v.  Cooper  (a). 

J.  HIS  was  an  action  on  a  bill  of  exchange,  by  the  indorsee 
against  the  drawer.  The  declaration  stated,  that  the  de- 
fendant drew  the  bill  payable  to  one  Walker^  who  indorsed 
it  to  Holbrooke  who  indot-sed  it  to  Shipden^  who  indorsed  it 
to  the  plaintiff.  Pleas :  1.  Non  assumpsit ;  2.  That  Walker^ 
at  the  time  of  the  indorsement  by  him,  was  an  infant.  De- 
murrer to  the  second  plea. 

Morgan^  for  the  defendant,  was  desired  by  the  Court  to 
begin.  It  is  stated  that  the  infant  was  a  person  using 
trade  and  commerce ;  but,  admitting  that  allegation  to  be 
mere  form,  the  infancy  is  a  good  plea,  as  duress  or  insanity- 
would  be.  It  ought,  at  least,  to  be  shown,  that  the  infant 
was  benefited  by  the  indorsement,   as  that  he  received  a 


Friday, 
19th  April. 

The  infancy  of 
the  payee  is  no 
answer  in  an 
action  by  the 
indorsee  of  a  biU 
of  exchange 
against  the 
dicawer. 


(a)  Shori  note  of  S.C.I  Sefw.  N.  P.  287,  4ih  ed. 
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valuable  consideration  for  it.  Thompson  v.  Leach  (b). 
lioyde  V.  Gregory  (r).  Br,  Ah.  tit.  Coverture,  40.  BoU 
Ab.  tit.  Coverture,  728. 

Davenport,  for  the  plaintiff — Perhaps  this  action  might 
not  be  maintained  against  the  infant  himself;  but  the  answer 
to  the  present  objection  is,  that  a  man  having  made  a 
negotiable  instrument,  shall  not  refuse  to  pay  it  to  the  person 
to  whom  it  was  given,  or  to  the  person  to  whom  the  payee 
was  authorized  by  him  to  indorse  it.  A  valuable  considera- 
tion for  the  indorsement  must  be  presumed ;  and  as  to  the 
objection  that  the  infant  is  not  a  trader,  the  defendant  is 
estopped,  by  his  having  drawn  the  bill  payable  to  the  infant, 
from  making  that  objection. 

Lord  Mansfield. — The  ground  on  which  the  drawer  is 
charged  is,  that  he  drew  a  bill  by  which  he  engaged  to  pay 
according  to  the  order  of  the  payee,  whoever  that  payee 
might  be.  He  might  give  the  infant  an  authority  which 
the  law  itself  does  not  give  him.  In  the  same  manner  he 
may  give  a  bill  to  his  "own  wife.  The  drawer  says,  "  let 
any  body  trust  the  payee  on  my  credit.""  The  acts  of  an 
infant  are  void,  or  not,  accordingly  as  they  are  for  his 
benefit.  The  privilege  of  an  infant  is  personal,  and  there 
is  no  question  here  as  between  the  infant  and  another  person. 
The  infant  sets  up  no  claim,  and  the  drawer  is  liable  to  pay. 

Judgment  for  the  plaintiff  (d). 


(6)  B.  fl.,  T.2W.&M,3 
Mod.  30\. 

(c)  B.R.,T.  14  Car.  1.  Cro. 
Car.  502. 

((/)  See  Jones  v.Darch,Scacc. 
T.  57  G.  3,  4  Price,  300.  Tat^- 
lor  V.  Croker,  cor.  Ld.  EUen^ 


borough,  4  Esp.  N.  P.  C.  187. 
See  also  Nightingale  v.  /Vit- 
iington,  \  5  Massachnssets  Rep. 
272,  Bayley,  34,  American  ed. 
Pardessus,  Droit.  Com.  vol.  ii. 
p.  459. 


Tuetdaj, 
23dApnL 


Eyre  v.  LovelL  and  Another. 


X  HIS  was  an  action  of  trespass  for  breaking  and  entering 
the  plaintifTs  house  at  WeUs,  tried  before  Bulleb,  Justice, 
at  the  summer  assizes  for  Bridgewater.  The  jury  found  a 
special  verdict,  which  stated,  that  the  Dean  and  Canons  re- 
sidentiary of  WeUs  had  been,  frdm  time  immemorial,  a  cor- 
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all  corporate 
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leroked  by  the 
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the  proxy  having,  in  an  intermediate  peziod,  appeand  and  acted  for  himself. 


TWiiNTY-SKCUNU  liEOK(iJK  111.  07 

porate  body,  not  exceeding  eight,  nor  less  than  six :  that  1782. 
they  were  seised,  in  fee,  of  the  house  in  question,  which  had 
been  used  to  be  collated  by  grant  under  the  common  seal: 
that  the  Dean  and  Canons  have  been  used  to  appoint,  by 
an  instrument  called  a  proxy,  one  or  more  of  the  said  Canons 
to  act  for  such  Canon  in  his  absence,  in  all  corporate  busi- 
ness: that  the  Canon  so  appointed  hath,  during  all  the 
said  time,  continued  to  act  without  any  new  appointment 
or  proxy,  at  meetings  subsequent  to  any  meeting  where 
the  person  appointing  had  been  present,  and  had  acted  for 
himself. 

That  John  Walker^  Clerk,  one  of  the  said  Canons,  seized 
of  the  house  in  question  for  his  life,  died  on  the  8th  of 
November^  1780 ;  that,  on  the  15th  ot  November^  the  Dean 
'  summoned  a  meeting  to  make  a  collation  of  the  said  house ; 
that  the  Dean  and  Li.  Wihofi,  another  of  the  said  Canons, 
voted  for  the  plaintiff,  and  the  Dean  produced  proxies  from 
Thomas  Payne  and  Phipps  Westo^i,  two  other  Canons,  and 
gave  their  votes  for  the  plaintiff;  that  John  Turner,  another 
Canon,  produced  proxies  from  W>  Blencowe  and  C.  Moss, 
two  other  Canons,  and  gave  their  votes  and  his  own  for 
the  defendant.  [The  special  verdict  stated  the  proxies  to 
the  Dean  at  length.  That  from  Thomas  Payne  had  these 
words :  ^^  Make,  nominate,  constitute,  and  appoint  the  Right 
Hon.  and  Reverend  Lord  Francis  Seymour,  Dean  of  the 
said  cathedral  church,  my  true  and  lawful  proctor,  for  me, 
and  in  my  name,  place,  and  stead,  to  appear,"  &c.  That 
from  Phipps  Weston  was  nearly  the  same,  but  used  the 
words  •**  whenever  I  shall  be  absent."]  That  after  the 
making  of  the  said  proxies,  Thomas  Payne  and  Phipps 
Weston  had  personally  appeared  and  acted  for  themselves. 
That  W.  Blencowe  and  C  Moss  had  not  appeared  and  acted 
for  themselves.  The  Dean  and  his  party  collated  the  plain^ 
tiff,  and  afterwards  the  other  party  sealed  a  collation  to  the 
defcndlsint.  That  the  plaintiff  entered  and  was  possessed, 
and  that  the  defendant  disturbed  him  in  his  possession  ;  but 
whether,  &c. 

Plumer,  for  the  plaintiff. — It  is  objected  to  the  plaintiff^s 
two  proxies,  that  after  the  proxies  given  the  principals  ap- 
peared  in  Chapter  and  voted,  and  thereby  vacated  their 
proxies.  But  neither  by  the  rules  of  the  canon  law,  nor  by 
the  u^ge  as  stated  in  the  special  verdict,  were  the  proxies 
vacated.     Wherever  a  person  has  a  private  right  he  may 
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1782.  ddegate  it  to  another  to  act  for  him,  when  there  is  no  per* 
sonal  dnty  necessary.  Domat.  I.  1.  c.  15.  It  is  indifferent 
to  the  rest  of  the  world  whether  the  man  having  the  right 
acts  in  person  or  not.  It  merely  regards  the  principal  and 
his  delegate;  and  the  intention  of  the  party  governs  the 
authority.  Dig.  I  17.  c.  4.  There  may  be  requi»tes  as  to 
the  person  of  the  proxy :  thus,  as  to  Chapters,  the  proxy 
must  be  a  member  of  the  Chapter ;  so,  a  proxy  ad  lUem  must 
be  subject  to  the  rules  of  the  court.  All  the  books  di- 
stinguisli  between  proxies  ad  lUem  and  ad  negotia;  but 
where  these  personal  requisites  are  not  in  question,  the  in- 
tention of  the  parties  must  govern.  Did  these  persons, 
therefore,  intend  to  give  a  limited  or  a  general  authority,  to 
be  vacated  by  their  appearance,  or  to  be  extended  beyond 
it?  The  situation  of  the  parties  requires  a  permanent  proxy. 
The  duties  of  Canon  residentiary  require  occasional  attend- 
ance upon  the  Chapter  and  occasional  absence.  According 
to  the  construction  for  which  the  defendant  contends,  the 
party  might  be  obliged  to  make  a  proxy  every  time.  It  is 
more  consistent,  where  the  words  are  doubtful,  to  construe 
the  proxy  permanent.  The  words  of  one  of  the  proxies  are 
very  strong — ^**  whenever  I  shall  be  absent.^  The  usage, 
also,  has  been  invariable  to  act  under  these  proxies  in  all 
absences.  The  other  side,  therefore,  must  show  some  rule 
of  law  controlling  the  intention  of  the  parties.  The  ap- 
pearance of  the  party  himself  can  only  operate  by  showing  a 
presumed  intention  to  revoke.  But  it  is  alleged  that  the 
authority  is  vacated  by  matters  dehors.  That  can  only  be  in 
one  of  three  modes ;  by  the  destruction  of  the  subject  matter, 
by  want  of  capacity,  or  by  a  change  in  the  situation  of  the 
parties.  But  here  the  subject  matter  remains  the  same, 
there  is  no  want  of  capacity,  and  the  presumption  of  change 
of  intention  is  rebutted  by  the  acts  of  the  parties  No  writer 
has  ever  stated  that  appearance  alone  will  vacate,  unless  in 
cases  of  proxies  ad  Utenij  and  then  the  vacating  is  only  pre- 
sumptive, and  is  liable  to  be  rebutted.  Menopius  de  Prce-- 
sumptionibus.  Baldus^  Decret.  L  \.  tU.  \%  De  Procurer 
toribus.  The  proxy  ad  litems  if  proxy  simpHcUer,  is  dominus 
litis.  Process  is  served  on  him,  and  the  suit  is  carried  on  in 
his  name ;  the  appearance  of  the  principal,  therefore,  does 
afford  a  presumption  of  revocation.  Having  delegated  the 
whole  of  his  power,  appearance  certainly  revokes  part ;  but 
even  there  the  presumption  may  be  rebutted.   An  objection 
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may  be  founded  on  the  usage  of  the  House  ofLorda^  and        1782. 
the  practice  at  the  Bank.     The  proxy  of  the  Lards  was       -^^-m^' 
originally  by  licence  from  the  Crown ;  and  writs,  with  an        Eyrb 
exception  of  the  power  of  making  a  proxy,  are  to  be  found.  ''■ 

6  Selderiy  1476.  The  power  to  make  a  proxy  used  to  be  "*"" 
given  at  the  same  time  with  leave  of  absence,  and  it  followed, 
that  when  the  absence  expired,  the  proxy  which  was  incident 
to  it  expired  at  the  same  time  (a).  Besides,  the  proxy  of  a 
peer  is  a  proxy  simpliciter.  Originally,  any  person,  though 
not  a  peer,  might  have  been  a  proxy,  and  the  number  was 
not  limited ;  but  now,  by  the  order  of  the  House,  there  can 
be  only  two  held  by  one  peer.  The  practice  at  the  Bank  is 
peculiar  to,  and  regulated  by,  that  corporation,  and  cannot 
extend  beyond  the  body  which  makes  it.  [Lord  M  axsfikld« 
— They  have  a  new  fee  on  every  letter  of  attorney.] 

WUson,  contra, — Proxies,  from  their  nature,  are  revoca- 
ble by  appearance.  A  proxy  cannot  be  made  irrevocable. 
The  principal,  by  acting  himself,  resumes  the  power  which 
he  has  given,  and  the  subject  matter  of  the  proxy  is  de- 
stroyed. A  new  deed  is  necessary  to  revive  it.  In  all  the 
funds  the  practice  is  so,  though  there  are  no  new  fees,  but 
new  stamps.  The  procuraiores  ad  litem  resembled  our 
attorneys,  and  were  governed  by  the  peculiar  rules  of  the 
courts. 

Lord  Mansfield. — I  cannot  see  a  doubt  in  the  question. 
The  words  in  the  two  proxies  amount  to  the  same  thing. 
The  absences  are  frequent,  the  summons  to  attend  short. 
The  proxy  must  mean  every  absence.  Some  proxies  relate 
to  a  particular  absence,  but  here  the  proxy  is  general  to  act 
in  absence.  The  appearance  does  not  revoke  it,  because  it 
is  not  contrary  to  it.  In  addition,  we  have  the  immemorial 
usage.     There  cannot  be  a  doubt. 

WiLLEs  and  Ashubst,  Justices^  were  of  the  same  opinion. 

BuLLERy  Justice. — The  custom  does  not  require  any  pre- 
tiise  form  of  proxy.  On  referring  to  the  old  form  of  proxies 
in  the  House  of  Lords ^  it  will  be  seen  that  it  was  a  condition 
annexed  to  the  leave  of  absence,  that  the  peer  should  appoint 
a  proxy. 

Judgment  for  the  plaintiff. 

(a)  See  4  Inst.  1 3.  Com.  Dig,     Blackstone,  1 68  (n). 
Pari.   (D.    19),    1   Christians 
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Wednesday, 
24th  April. 


The  Kikg  v.  Stanley. 
{Reported,  QUdecott,  172.) 


Thursday, 
2$thApiiL 


Th£  Kikg  v.  The  Justices  of  Bedfordshibe. 
(Reporled,  Caldecott,  167.) 


Friday, 
26th  April. 

A  right  of  com- 
mon cannot  be 
retenred  in  an 
exception  in  a 
demise  under 
the  word 
''land."    A 
tight  of  com- 
mon [whether 
appendant  or 
appurtenant  not 
stated  in  the 
ca^]  cannot  be 
severed  from  the 
land  and  con. 
▼erted  mto  com- 
mon  in  gross. 


Smith,  on  the  demise  of  Jerdon,  v.  Milwabd. 

X  HIS  was  an  action  of  gectment,  tried  at  Stafford,  before 
Nabes,  Justice,  when  there  was  a  verdict  for  the  plaintiffs, 
subject  to  the  opinion  of  the  Court  on  a  case  which  stated, 
in  substance,  as  follows : 

That  the  lands  in  question  are  parcel  of  a  common  called 
Ashxoood  Hay,  in  the  manor  of  Kvn^s  Winford.  There 
were  formerly  within  this  manor  three  large  commons,  called 
Ashwood  Hay,  Wall  Heath,  and  Pinmett.  In  1685,  articles 
of  agreement  were  made  between  the  lord  of  the  manor 
(Lord  Ward)  and  the  tenants.  By  these  articles,  the  lord 
was  to  give  up  his  right  of  warren  over  Ashwood  Hay  and 
WaU  Heath,  which  were  to  be  divided  in  allotments  amongst 
the  tenants,  according  to  their  respective  interests,  they  paying 
eleven  pence  per  acre  yearly.  The  allotments  were  to  be 
set  out  by  metes  and  bounds,  but  not  enclosed,  and  to  be 
com  land  when  sown,  and  commonable  at  other  times.  The 
agreement  was  to  continue  for  ninety-one  years,  with  a  clause, 
that  the  commoners,  their  heirs  and  assigns,  and  others  who 
shall  have  the  tenements  for  which  the  said  commoners 
would  have  or  claim  a  right  of  common,  as  thereunto  be* 
longing,  are  again  to  have  and  enjoy,  &c.  The  common  of 
Pinsnett  was  not  included  in  the  articles,  but  continued  to 
be  used  as  common,  as  before.  The  articles  were  confirmed, 
and  the  allotments  made,  under  a  decree  of  Chancery  ;  and 
the  term  of  ninety-one  years  expired  on  the  5th  of  April, 
1776. 

Edward  Milward,  seised  in  fee  of  a  copyhold  of  in- 
heritance held  of  the  said  manor,  called  Brochmore,  de- 
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mised  the  same,  according  to  the  custom  of  the  manor,  in 
ITST,  to  Andrew  Jerdon^  his  executors,  &c.  for  ninety-nine 
years,  ^^  with  ail  commons,  hereditaments,  rights,  members, 
and  appurtenances  to  the  said  farm  and  premises  belonging," 
except  to  the  said  Edward  Milward,  his  heirs,  &c.  '^all 
lands  in  Ashwood  Hay  and  WdU  Heath  in  the  skid  parish.^ 

The  plaintiff  is  administrator  of  the  said  Andrew  Jerdon. 

In  the  beginning  of  1T76,  an  act  passed  for  enclosing 
Ashwood  Hay  and  WaU  Heath;  and  the  commissioners 
assigned  the  land  in  question  to  the  defendant  MUxvard 
and  the  lessor  of  the  plaintiff,  in  respect  of  a  certain  cus- 
tomary estate,  (describing  Brochmore  farm),  ^<  according 
to  their  several  and  respective  estates,  rights,  and  interests 
therein,  in  full  satisfaction  for  all  rights  of  common  be- 
longing to  them  in,  over,  or  upon  the  said  common  or  waste 
lands  in  respect  of  the  sfud  estate." 

The  eleven  pence  an  acre,  payable  to  the  lord  by  the 
articles  of  1684,  has  always  been  paid  by  MUward.  The 
whole  of  the  lands  in  Ashwood  Hay  and  WaU  Heaih  were 
common,  and  used  as  such  before  the  articles  of  1684,  and 
were  divided  and  allotted  by  those  articles.  The  tenants 
of  Brochmore  constantly  used  to  take  common  on  Ashwood 
Hay  and  Wall  Heath,  in  right  of  that  farm,  at  such  times 
of  the  year  when  the  same  was  open  and  commonable,  till 
the  enclosure  under  the  act  of  parliament ;  and  from  the 
5th  of  April,  1776,  when  the  articles  expired,  to  the  7th  of 
October  in  the  same  year,  when  the  commissioners  made 
their  award,  Ashwood  Hay  and  WaU  Heath  were  used  as 
common  by  the  occupiers  of  land  in  the  parish  of  Kings 
Winfbrd, 

The  question  is,  whether  the  plaintiff  is  entitled  to  re- 
cover. 

Plumer,  for  the  plaintiff. — It  is  clear  that  a  ri^ht  of 
common  belonged  to  this  farm ;  but  the  question  is,  whether 
that  common  belongs  to  the  lessor  or  the  lessee ;  that  is  to 
say,  whether  the  common  is  included  in,  or  excepted  out  of, 
the  demise.  The  demise  is  of  the  farm,  with  all  commons 
and  appurtenances;  &c.,  so  that  on  the  demise  it  is  clear 
that  commons  would  pass.  But  there  is  a  clause,  excepting 
to  the  lessor  "  all  lands  in  Ashwood  Hay  and  WaU  Heath.^ 
In  point  of  law,  the  lessor  could  not  separate  the  common 
from  the  land  to  which  it  was  appendant  or  appurtenant. 
The  reason  is  obvious :  the  common  is  a  right  in  alieno  solo, 
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and  is  to  be  measured  by  the  levancy  and  couchancy  of  the 
commonable  cattle  on  the  land  to  which  it  is  appurtenant. 
In  cases  of  surcharge,  the  remedy  formerly  was  by  writ  of 
admeasurement  of  pasture ;  but  if  the  right  of  common  can 
be  separated,  that  remedy  will  be  at  an  end.  It'  is  like 
other  rights,  as  of  way,  or  iurhary^i  which  cannot  be  severed 
from  particular  houses  or  farms.  Whatever  was  the  intent 
of  the  lessor,  he  had  not  the  power  to  sever  this  common. 
1  RoL  Ab.  401.  But  supposing  that  the  lessor  had  such 
power,  the  words  he  has  used  express  no  such  intent.  The 
demise  conveys  the  common,  and  the  exception  reserves 
land.  Common' will  not  pass  by  the  word  land.  It  is 
^lomen  generalisdmum  for  corporeal,  but  not  for  incorporeal 
hereditaments.  Co.  Litt  b.  1.  c.  2.  s.  4.  Where  technical 
words  are  not  ambiguous,  the  Court  cannot  construe  them 
otherwise  than  according  to  their  legal  import ;  not  even  ia 
a  devise,  still  less  in  an  exception  like  the  present. 

Adair^  Sergeant,  contra. — The  question  arises  only  on 
the  exception.  It  may  be  admitted  that  the  words  of  the 
grant  are  suiBdently  large.  It  is  a  rule  applicable  as  well 
to  deeds  as  to  wills,  that  the  intent  must  govern,  if  not 
contrary  to  the  rules  of  law.  It  is  said  that  the  common 
cannot  be  severed  from  the  land  and  converted  into  com- 
mon in  gross.  It  is  true  that  common  appendant  cannot  be 
severed  even  for  a  moment,  or  turned  into  common  in 
gross  (a).  But  common  appurtenant  may  be  created  at 
this  day.  Co.  Litt.  12^  a,  Danv.  Ab.  804,  pi.  7,  Br.  Ab. 
Com.  pi.  1 .  And  the  authorities  show  that  common  appurte- 
nant for  a  certain  number  of  beasts  may  be  converted  into 
common  in  gross  (6).  From  the  state  of  the  common  at 
the  time  of  this  demise,  it  appears  that  the  intent  of  the 
lessor  was  to  reserve  it.  He  had  nothing  else  in  A^hwood 
Hay  but  this  common,  which  at  that  time  existed  not  in 
the  shape  of  common,  but  was  held  by  metes  and  bounds, 
when  sown,  subject  to  a  right  of  common  at  particular 
periods  of  the  year.  If,  by  a  legal  subtlety,  it  is  contended 
that,  in  consequence  of  the  land  again  becoming  strictly 
common  by  the  expiration  of  the  agi  cement,  it  is  reunited  to 
the  demise,  and  that  there  is  conferred  upon  the  lessee  what 


{n)  See  Musgrave  v.  Cave, 

C.  B.,  HAbG.  2,  Wiiles,  322. 

(h)  Sec  Urury  v.  Kent,  B. 


R.,  E.  1  Jac,  1.  Cro.  Jac,  15; 
Bunn  V.  Channen,  C,  B,^  M, 
54  G.  3,  5  Taunt.  244. 
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it  was  never  in  the  oontempladon  of  the  lessor  to  grants  the 
answer  is,  that  now,  by  the  allotment,  the  right  of  common 
is  converted  into  land  which  may  be  severed,  and  that  it 
was  so  at  the  time  of  action  brought.  With  regard  to  the 
word  ^^  common,"  in  the  granting  part  of  the  demise,  it  is 
satisfied  by  the  common  which  passed  in  another  estate. 

This  case  has  already  been  decided  in  the  Court  of  Comr- 
mofi  Pleas  J  but  with  a  variation  in  the  statement  of  the 
circumstances.  It  was  stated  in  the  case  there  argued,  that 
the  common  was  appurtenant ;  whereas  it  does  not  appear 
here  whether  it  was  appendant  or  appurtenant.  It  was 
also  stated  there,  that  the  tenant  of  the  farm  had  never 
exercised  any  right  of  common  over  Ashwood  Hay^  whereas 
the  contrary  appears  here.  The  Court  of  Common  Pleas 
decided  in  favour  of  the  present  defendant. 

Plumer^  in  reply,  was  stopped  by  the  Court. 

Lord  Maksfield,  after  stating  the  case,  said, — The 
question  arises  on  the  construction  of  the  exception.  On 
the  one  hand  it  is  contended,  that  it  means  the  qualified 
right  of  common  under  the  agreement ;  on  the  other,  that  it 
means  the  original  right  of  common  which  revived  on  the 
expiration  of  the  agreement.  It  is  to  be  observed,  that  at 
the  particular  periods  of  the  year  when  the  land  was  com- 
mon, the  lessee  enjoyed  the  right  of  commpn,  which  di- 
stinguishes this  case  from  that  decided  by  the  Court  of 
Common  Pleas*  In  fact,  nobody  but  the  tenant  could 
enjoy  the  common  belonging  to  the  farm.  It  might  be 
released,  but  it  could  not  be  transferred.  The  allotment, 
under  the  act  of  parliament,  was  given  in  lieu  of  the  right 
of  common,  and  for  nothing  else.  The  lessee  was  entitled 
to  the  right  of  common,  and  he  is  therefore  entitled  to  the 
allotment. 

WiLLES  and  Ashurst,  Justices^  of  the  same  opinion. 

BuLLEB,  Justice, — The  word  land  properly  means  cor- 
poreal hereditaments,  and  shall  be  so  taken,  unless  there  be 
an  express  intent  to  extend  the  meaning.  Here  no  such 
intent '  appears,  and  it  is,  therefore,  unnecessary  to  say, 
whether,  in  point  of  law,  if  the  intent  of  the  parties  had 
been  to  reserve  ^e  common,  it  might  have  been  done. 

Judgment  for  the  plaintifi. 
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JK^  Manning  r.  Gist  (a). 

Policy  on  the  XhIS  was  an  action  on  a  policy  of  insuranoe  upon  the 
ftom  Tort^ito  ship  Elvsdbeihy  from  Tortcla  to  London,  with  a  warranty 
LoDdoD,  with  to  g|^  ^iih  convoy  for  the  Yojase.  on  or  before  the  Ist  of 
with  00DTO7  for  August.  The  only  question  was,  whether  or  not  the  vessel 
^e^^ge.  ^e  j,3|j  gailed  with  convoy ;  and  the  following  drcumstances 
the  coDToy  sent    were  proved  at  the  trial :  The  Cydopa^  Captain  Sobinson, 

S*&cmJ51S-  ^^  ^"^  ^y  *^^^  ^'  ^'^^^J  ^^^  commander  at  St.  KUfs^ 
men  from  Tot.    to  bring  up  the  ships  from  Tortola^  with  orders,  if  they 
moilt^  °^     should  get  a  certain  way  to  the  northward,  to  go  straight 
ing ihips from '  for  England.     They  sailed  from  Tortcla;  but  the  ElisM^ 
^J^to'weai    ^^  being  a  bad  sailor,  fell  to  leeward  several  miles,  and 
was  not  to  fonn   lost  the  convoy,  and  was  afterwards  captured  while  attempting 
$^fwA^^*    to  make  the  passage  to  England  hy  herself.    It  was  proved, 
mainder  of  the     that  the  usual  way  of  convoying  ships  from  Tortda  was  as 
E^^th  MdLd  ^°  *^*  *^®^»  ^^^  whole  fleet  not  being  able  to  get  up  to 
with  the  ship  so  Tortcia.     The  Cyclops  was  not  one  of  the  ships  intended 
losMkfOTeAe     ^  ^^"°  P^"^  ^^  ^^  convoy  to  EuropCy  but  was  only  de- 
joined  the  com.    spatched  by  the  commander,  to  bring  up  the  trade  from 
comoy.  **HeU,    Tortola^  who  were  to  join  him  in  a  certain  latitude.     It 
that  the  war-      was  contended  at  the  trial,  that  the  Cyclops^  not  being  to 
P^fdthT'"^    t^^'^  the  vessels  all  the  way  to  Engtand,  was  not  a  convoy 
for  the  voyage,  and  that  therefore  the  warranty  had  not 
been  complied  with ;  but  Lord  Mansfield  was  of  a  different 
opinion,  and  the  jury  found  a  verdict  for  the  plaintiff.     A 
rule  for  a  new  trial  having  been  moved  for, 

The  Sclicitor^Generdl  and  Wallace^  in  support  of  the  rule, 
contended,  that  the  warranty  had  not  been  complied  with. 
The  Cyclops  was  not  a  convoy  to  Europe.  The  convoy 
meant  was  the  general  convoy,  which  the  vessel  never 
joined.  Suppose  that  orders  had  been  sent  by  a  merchant- 
ship  for  the  Elizabeth  to  meet  the  commodore;  if  she  had 
actually  joined  him,  that  wduld  have  been  a  sailing  with 
convoy,  but  not  unless  she  joined,  up  to  which  time  she 
does  not  come  within  the  warranty. 

Lord  Mansfield. — This  case  is  very  clear.  The  war- 
ranty  never  specifies  the  force  of  the  convoy,  which  is  always 
left  to  government.     According  to  the  policy  she  is  to  sail 

(fl)  S/C.    S)\OTi\y  re^tie^,  Marshall,  Ins,  3%7>  2d  edit. 


TWENTY.SECOND  GEORGE  III. 


76 


1782- 


V, 

OI8T. 


with  convoy  from  Torioia;  what  constitutes  the  convoy, 

depends  upon  the  usage.     In  fact,  the  fleet  never  go  to 

Tartola^  but  the  commodore  sends  part  of  his  force  to  bring    Manniko 

the  merchantmen  to  him  at  sea.    That  is  the  convoy  from 

Tortola:  there  can  be  no  other.     He  may  send  a  ship  that 

is  to  go  on  with  him,  or  he  may  not,  if  the  service  require 

it.     Government  may  relieve,  and  change  the  ships.     The 

sailing  orders  are  given  by  Sir  C.  Douglas.    There  is  no 

doubt  that  the  Elizabeth  jobed  the  convoy  appointed  by 

government  for  the  trade. 

Rule  discharged  (6). 

{b)  See  AudUy  v.  Duff,  C.  A,  H.  40  Geo.  3, 2  Bos.  &  Pu/.  1 1 1'. 


The  King  v.  Hartley. 
{Reported,  Caldecott,  176.) 


Wedncidiyy 
1st  May. 


The  KiNtt  v.  Inhabitants  of  Bagworth. 
{Reported^  Caldecottj  179.) 


WednckUy, 
1st  May. 


Crook  v.  Dowling  (a). 

XhIS  was  an  action  for  maliciously  holding  the  plaintiff 
to  bail,  tried  at  the  Chelmsford  assizes,  before  Ashurst,  J. 
The  declaration  stated,  that  the  defendant  had  sued  out  a 
latitat^  which  he  had  caused  to  be  indorsed  for  bail,  by 
virtue  of  an  affidavit  for  that  purpose  filed.  At  the  trial 
the  plaintiff  offered  in  evidence  a  copy  of  the  affidavit  to 
hold  to  bail,  which  the  learned  judge  rejected,  being  of 
opinion  that  the  original  was  the  best  evidence,  and  ought 
to  have  been  produced.  The  plaintiff  was  accordingly 
nonsuited.  G.  Bond  having  obtained  a  rule  for  a  new 
trial,  on  the  ground  that  this  evidence  was  improperly 
rejected, 

(a)  S.  C.  cited  B.  N.  P.  14. 


WednekUy, 
Ist  May. 

In  an  action  for 
maliciously 
holding  the 
plaintiff  to  bail, 
the  declaration 
stated,  that  the 
defendant  had 
sued  out  the 
writ  which  he 
had  caused  to 
be  indorsed  for 
bail,  by  virtue 
of  an  affidavit 
for  that  purpose 
filed.    Held, 
that  a  copy  of 
the  affidavit  was 
admissible  in 
support  of  this 
allegation. 
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1782.  ^i^^go^  showed  cause^ — ^The  copy  of  the  affidavit  is  not 

evidence.  It  has  been  said,  that  the  affidavit,  being  in  the 
nature  of  a  record,  cannot  be  taken  away  to  be  given  in 
evidence ;  but  the  practice  is  otherwise.  Every  day  affida> 
vits  are  taken  off  the  file  by  a  judge's  order,  and  are  carried 
to  different  parts  of  the  kingdom.  In  this  case  the  action 
is  for  suing  out  the  writ,*  and  perhaps  no  evidence  whatever 
of  the  affidavit  was  necessary;  and  there  may  be  a  new  trial 
on  that  ground,  but  the  copy  of  the  affidavit  cannot  be 
evidence.  [Bulleb,  J. — ^Affidavits  are  in  fact  carried  down 
on  security  being  given  to  the  Clerk  of  the  Rules.] 

Erskine  and  G.  Bond,  contra, — The  writ  was  offered  in 
evidence,  which  was  sufficient,  and  on  that  ground  there 
must  be  a  new  trial.  The  writ  proved  the  whole,  being 
indorsed  for  bail  by  affidavit.  [Ashurst,  J. — I  remember 
a  doubt  whether  the  affidavit  was  averred  in  the  declara- 
tion ;  the  averment  being  <*  by  virtue  of  an  affidavit  filed,^ 
&c.,  I  thought  it  was  averred.]  It  was  certainly  not  averred 
that  the  defendant  made  the  i^davit ;  within  die  statute  (6) 
the  affidavit  may  be  made  by  others.  The  copy  of  the 
affidavit  was  offered  in  evidence  only  to  show  that  an 
affidavit  had,  in  fact,  been  made.  Cameron  v.  Lightfoot  (c). 
[BiTLLER, «/. — You  must  take  it  with  the  qualification  in 
that  case.]  R.  v.  James  (d).  [Lord  Mansfield. — That 
cannot  be  law.  Bearcrqfi, — The  contrary  was  determined 
in  R.  V.  Morris  (d).  Mingay  read  a  note  of  PedchanCs  of 
Watter  v.  BuUer,  tried  before  Lord  Mavsfield,  at  Guilds 
haU,  in  1779,  where  the  copy  of  an  affidavit  was  rejected  in 
evidence,  and  the  distinction  taken  between  an  affidavit  in 
the  cause  and  an  affidavit  in  another  cause,  according  to  the 
doctrine  in  Cameron  v.  L%ghifbo£\.  The  gist  of  the  action 
was  suing  out  the  writ,  and  the  copy  of  the  affidavit  was 
evidence  that  an  affidavit  made  by  some  person  was  filed, 
the  identity  of  the  person  not  being  in  question.  The 
original  affidavit  ought  not  to  be  removable ;  it  is  like  a 
record,  and  it  ought  to  remain  on  the  file,  in  order  to  justify 
the  officer  who  issues  the  writ.  But  even  if  removable,  there 
are  other  documents  partaking  of  the  nature  of  records, 

(h)  12  Geo.  1.  V.  29.  (rf)  E.  A  W.  &  M.  Carih. 

(c)  C.  B.,  £.  I8G.3.  2  fV,    220. 
Bl.  1190. 
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ivhich,  though  removable,  may  be  proved  by  copies,  as  the 
original  books  of  a  manor,  and  proceedings  in  Chancery. 

Lord  Mansfield. — ^The  uncertainty  of  the  law  of  evi- 
dence is  owing  to  mistaken  notes,  which  have  turned  par- 
ticular cases  into  general  rules.  Now  the  whole  law  of 
evidence  consists  in  applying  general  rules  to  particular 
cases,  for  almost  all  evidence  is  admissible  or  inadmissible, 
according  to  the  circumstances  of  the  particular  case.  In 
perjury,  notwithstanding  the  case  in  CartheWj  I  doubt 
whether  the  copy  of  an  affidavit  would  be  evidence,  be- 
cause the  handwriting  is  an  essential  part  of  the  case  to 
prove  the  identity.  With  that  view  an  order  was  made  by 
the  Court  of  Chancery  that  all  defendants  should  sign  their 
answers.  In  R.  v.  Morris  the  handwriting  was  the  only 
proof  of  the  identity,  which  was  an  essential  part  of  the 
case;  therefore,  in  indictments  for  perjury,  I  think  that  the 
original  should  be  produced.  It  may  be  procured  by  an 
application  to  the  Court,  or  to  a  Judge  in  vacation,  who 
will  order  the  officer  to  carry  it  down,  or  to  deliver  it. 

But  it  does  not  follow  from  hence  that  the  copy  of  an 
affidavit  cannot  in  any  case  be  received  in  evidence.  Here 
the  declaration  alleges,  that  the  plaintiff  was  arrested  under 
a  writ  indorsed  for  bail,  by  virtue  of  an  affidavit  before 
that  time  made.  The  defendant  was  proved  to  have  sued 
out  the  writ,  and  to  have  delivered  it  to  the  bailiff,  indorsed 
for  bail.  That  proved  the  whole  case.  The  defendant 
cannot  be  permitted  to  say  that  it  was  indorsed  without 
affidavit.  Perhaps  if  it  had  been  averred  that  the  defendant 
made  the  qfidavit  it  might  have  been  necessary  to  produce 
the  original  If  the  writ  had  not  been  indorsed,  the  copy 
would  have  been  sufficient  to  prove  the  allegation  that  the 
writ  issued  by  virtue  of  an  affidavit. 

WiLLKS,  Justice. — In  an  indictment  for  perjury,  the 
copy  of  an  affidavit  is  not  evidence,  and  in  this  case  the 
original  might  have  been  necessary  if  it  had  been  averred 
that  tiie  defendant  made  the  affidavit ;  but  as  the  declaration 
is  framed,  the  copy  is  sufficient  evidence. 

AsHURST,  Justice^  was  of  the  same  opinion. 

BuLLER,  Justice. — I  have  not  found  any  case  contrary 
to  that  in  CarthezOy  but  I  am  sure  such  must  have  occurred. 
Wherever  identity  is  in  question,  the  original  must  be  pro- 
duced. I  am  of  opinion  that  the  copy  was  sufficient  here, 
but  I  also  think  that  the  writ  would  have  done  alone.    The 


1782. 
Cbook 


DOWLIMA 


78 


1782. 


CASES  IN  EASTER  TERM  IN  THE 

indorsement  is  an  admission  by  the  original  plaintiff  (the 
present  defendant)  that  an  affidavit  was  filed. 

Rule  absolute  (e). 


(e)  This  case  was  referred 
to    by  Mr.   Justice    Bullbr 
in  FKebb  v.  Heme,  C.  B.,  T. 
38  G.  3>  and  his  imperfect  re- 
collection of  it  appears  to  have 
misled  him.     He  said  it  was 
only  stated  generally  that  "a 
writ  was  sued  out«    indorsed 
for  bail,  J6— — ;"  and  he  there- 
fore distingfOished  it  from  that 
case,  where  the  averment  was 
"indorsed  for  bail  by  virtue 
of  an  affidavit  filed  of  record." 
The  Court,  holding  that  this 
was  a  substantive   allegation, 
which  it  was  necessary  to  prove, 
and  there  baring  been  no  evi- 
dence of  it  beyond  the  writ, 
they  were  of  opinion  that  the 
plaintiff  was  properly  nonsuited. 
That  case,  therefore,  is  at  va- 
riance with  the  opinions  of  the 
Judges  in  the  present,  which 
appears  to  rest  upon  sounder 
pnnciples.  In  anotner  case  Mr. 
Justice  BuLLER  held,  that  proof 
of  the  writ  indorsed  for  bail 
was  sufficient,  without  any  evi- 
dence of  the  affidavit.    Rogers 
V,  lUcombe,  2  Esp.  Dig.  N.  P. 
38.     The  very  point  decided  in 
the  principal  case  came  before 
the  Court  of  Common  PleaSf  in 
Casburn  v.  Reld,  H.  58  G.  3, 
2  B.  Moore,  60,  (an  action  for 
an  escape),  when, on  the  author- 
ity of  a  note  of  Crook  v.  Doto- 
/titgf»  in  BuUer*s  NUi  Prius,  p. 
14,  last  edil.^  they  held,  that 
an  office  copy  of  the  affidavit 
was  sufficient ;  and  they  recog- 
nized the  distinction  between 
the  common  averment  and  an 
allegation  that  the  affidavit  was 
made    by   the   party   himself. 
The  averment,  •*  by  virtue  of 
an  affidarit,"  &c.  is  superfluous, 
and  need  not  be  inserted.  ffiU 


coxon  V.  Nightingale,  C.  B.,  H» 
SSi9G.4,4Bingh.50\.  See 
also  Sharpe  v.  Abbey,  C  B., 
ill.,  9  G.  4,  5  Bin^h.  193. 

In  genera],  in  ciril  proceed- 
ings, copies  of  answers  in  Chan- 
cery are  sufficient.  Lady  Dart^ 
mouth  V.   Roberts^  B,  R,,  M. 
53  G.  3,    16  £a«/,  334;  Hen- 
nell  V.  Lyon,  B.  R.,  M,  58  G. 
3,  1  B.   &  A.   182;  Ewer  v. 
Ambrose,  B.  R.,  E.   6  G.  4. 
4B.&  C.  25,   6 />.&/?.  127, 
S.  C;    Dartnetl  v.   Howard, 
cor,  Abbott,  C.  J.,  Ry.  &  Moo. 
169.     But  in  order  to  render 
the  copy  of  an  affidavit  admis- 
sible,   as    against    the    party 
making  it,  some  eridence  must 
be  given  to  connect  him  with 
it,  as  bv  proof  of  his  signature, 
or  by  showing  that  he  has  used 
it.  Rees  dem.  Howell  v.  Botoen^ 
Exch.  T.  6  G.  4.  M.  &  Y.  3W. 
Although  the  case  of  R.  v., 
James    was    denied    by   Lont 
Mansfield  to  be  law,  and  al- 
though BuLLER,  J.,  stated  that 
there  must  be  cases  to  the  con- 
trary, none  such  appear  in  the 
books.     As  stated  in  Carthew, 
there  was  no  evidence  to  con- 
nect the  defendant   with   the 
affidarits ;  but  in  the  report  in 
1  Shower,  397,  the  Court  said, 
*'  The  affidavit  being  of  the  de- 
fendant in  the  cause,  and  used 
by  him,  upon  motion  in  Court, 
it's  enough,  otherwise  if  not  so ; 
but  a  copy  of  an  affidavit  only 
produced  against  a  man,  with- 
out proof  that  he  made  it,  used 
it,  or  was  concerned    in   the 
cause,   would   be  insufficient." 
In  this  view  the  case  was  re- 
cognized by  HcLLocK,  B,,  in 
Rees  V.  Botxten,  supra. 


80 


1782. 


CASES  IN  EASTER  TERM  IN  THE 

privateer,  and  condemned  (setting  out  the  sentence  of  con- 
demnation), by  reason  that  the  said  Robert  Thompson  was 
supercargo  on  board. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffs  were  entitled  to  recover  in  this  action  ? 

Piggot,  for  the  plaintiffs,  contended  that  the  having  an 
English  supercargo  on  board  did  not  make  the  ship  other 
than  neutral  property. 

HatDorthf  contra^  said  that  this  was  a  new  case:  that 
the  question  was,  what  was  the  import  of  the  warranty, 
"  that  the  ship  was  a  Portuguese  ship  ?"  This,  as  he  con- 
tended, was,  **  that  the  ship  should  receive  such  protection 
during  the  passage  as  would  belong  to  a  neutral  ship.^ 
Here,  by  an  act  imputable  to  the  insured,  the  ship  is  cap- 
tured and  condemned;  being  condemned  on  the  single 
ground  that  she  had  an  English  supercargo  on  board.  All 
belligerent  nations  make  rules  for  the  navigation  of  neutral 
vessels.  By  a  French  ordonnance  of  1778  (similar  to  an- 
other in  1766),  it  is  provided  that  the  supercargo,  and  cer- 
tfun  other  officers  mentioned,  must  not  be  natives  of  a 
country  hostile  to  France ;  and  that  if  they  be  so,  the  ship 
shall  be  deemed  lawful  prize.  The  French  court,  acting  on 
this  ordonnance,  condemned  the  ship  as  enemy's  property. 
To  whom,  then,  is  this  loss  attributable  ?  Certainly  not  to 
the  underwriter,  who  was  ignorant  of  the  fact,  with  which 
the  party  who  made  the  insurance  was  acquainted.  The 
ship,  by  the  act  of  the  insured,  was  not  a  neutral  ship  for 
the  purpose  of  being  protected. 

Lord  Mansfield  (stopping  Piggot), — It  does  not  ap- 
pear that  either  of  the  parties  knew  of  this  ordonnance, 
which  is  arbitrary,  and  contrary  to  the  law  of  nations.  By 
the  law  of  nations  there  is  no  difference  between  enemy's 
property  and  an  enemy's  subject  being  on  board.  The 
parties  are  both  innocent,  and  the  underwriter  who  takes 
the  risk  ought  to  be  the  sufferer.  As  to  any  treaties  be- 
tween France  and  Portugal^  not  a  word  is  said  about  them. 
Neither  party  seems  to  know  any  thing  about  them,  and  yet 
the  whole  case  turns  upon  them. 

Judgment  for  the  plaintiffs  (6). 


(6)  See  BarzWni  v,  Leuis.    Johnson,  H,25  G,  3^  post. 
T.  22  G.  3,  post ;  &  Saloucci  v. 
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Le  Cra8  V,  Hughes  (a).  Jj^^I^^^ 

^   ^  3d  May. 

X  HIS  was  an  action  on  a  policy  of  insurance  dated  the  A  squadron  of 
29th  of  December,  1779,  at  and  from  St.  Fernando  de  Omoa  l^^t^^y  Und 
to  London,  on  goods,  &c.,  on  the  ship  St.  Domingo,  a  Spanish  forea,  having 
prize  to  the  squadron  under  Captain  Luttrelh     The  cause  g^igj,  regUtef 
was  tried  at  GuildfuUl,  before  Lord  Mansfield,  and  a  ver-  •^>p^  HeM 
diet  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  g^  cww9  of  tha 
Court  on  a  case  stating  aquadron  have 

That  Captain  John  LuttreU,  commanding  a  squadron  of  teiwt  in  the 
his  majesty'^s  ships,  consisting  of  the  Charon,  Lawestqffe,  »hip«  captured 
Porcupine,  Racehorse,  and  Pomona,  and  Captain  W.  DaU  msxi^G.^!!^, 
ryniple  commanding  some  land  forces,  proceeded  together,  before  con- 
during  the  present  war  with  Spain,  to  take  two  Spanish  An  average  lona 
raster  ships — of  which  the*S^.  Domingo,  mentioned  in  the  ^^L*^"*^ 
declaration,  was  one — lying  afloat,  at  anchor,  in  the  harbour 
of  St.  Fernando  de  Omoa,  under  the  protection  of  the  fort 
there ;   which  fort,  ships,  and  their  cargoes,  were  a  joint 
capture  to  the  said  squadron  and  land  forces.     That  the 
defendant  underwrote  the  policy  stated  in  the  declaration 
for  £5W,  at  a  premium  of  20  guineas  per  cent.     That  the 
ship  St.  Domingo  sailed,  with  convoy,  on  the  insured  voyage ; 
and  that  the  smd  ship,  and  great  part  of  the  property  on 
board  her,  were  lost,  by  the  perils  of  the  seas,  on  that  voyage. 
That  the  interest  intended  to  be  covered  by  this  insurance 
was  that  of  the  ofiicers  and  crews  of  the  smd  squadron. 

The  question  for  the  opinion  of  the  Court  was,  "  Whether 
the  officers  and  crews  of  the  said  squadron  had  an  insurable 
interest  in  the  said  ship  St.  Domingo  and  her  cargo.*" 

Erskine,  for  the  plaintiff. — The  first  clause  in  the  prize 
act  (b)  is  the  only  material  one.  The  objection  is,  that  this 
being  enemy's  property,  and  vesting  in  the  Crown,  and  not 
being  devested  and  given  to  the  captors  by  any  of  the  prize 
acts,  does  not  confer  any  insurable  interest.  It  was  ad- 
mitted, in  Lindo  v,  Rodney  (cr),  that  the  property  vests  itl 
the  Crown,  but  not  till  condemnation.    The  questions,  then, 

(a)  S.  C. ;  but  not  so  fully        (fc)   19  G.  3,  c.  67. 
reported,  and  without  the  ar-         (c)  B.  R.,  H.  22  G,  3,  ante, 
guments.    Park  on   Ins.  358,     vol.  ii.  p.  613  (n). 
6th  ed.;  Marsh.  Im.  108, 2d  ed. 
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1782.  ^^'^  ^^>  ^'  Whether  the  insured  had  an  absolute  vested  in- 
v^,..^,^  terest;  2.  Whether,  supposing  the  case  not  to  be  within  the 
Ls  Cras  prize  act,  possession  did  not  give  the  captor  an  insurable 
interest.  1st.  This  comes  within  the  prize  act;  and  the 
junction  of  persons  not  entitled  shall  not  deprive  those  who 
were  entitled.  The  French  prize  act,  19  Geo.  S,  c.  67)  after 
reciting  the  proclamation  of  hostilities,  gives  the  captors  the 
property  in  all  ships,  &c.  taken  from  the  French.  This  was 
followed  by  a  declaration  of  hostilities  against  Spain,  and 
(parliament  not  sitting)  a  proclamation  was  issued  for  vesting 
the  property  in  the  captors ;  after  which  the  Spanish  prize 
act  passed  (d).  The  proposition  intended  to  be  insisted  on, 
upon  the  other  side,  is,  that  the  land  forces  being  joindy 
concerned  in  the  capture  takes  it  out  of  the  statute.  It 
does  not  appear,  from  the  case,  that  this  was  not  a  mere  sea- 
capture,  and  that  the  soldiers  were  not  on  board.  But  it 
may  be  admitted  that  they  were  landed.  In  fact,  the  troops 
landed  and  silenced  the  fort  of  Omoa,  and  then  the  ships 
took  the  register  vessels.  In  case  of  a  prize  taken  by  a 
commissioned  ship  and  a  non-commissioned  ship,  the  practice 
of  the  Admiralty  is  to  adjudge  the  prize  to  the  commissioned 
ship,  and  to  give  a  share  to  the  non-commissioned  ship  pro 
opere  et  labor e.  Suppose  the  SL  Domingo  had  been  driven 
on  shore,  and  the  soldiers  and  sailors  together  had  boarded 
her,  shall  that  accident  revest  the  ship  in  the  Crown  ?  In 
the  case  of  Louisbourgh,  in  the  war  before  the  last,  two 
French  ships  sailed  into  the  harbour,  being  decoyed  by 
French  colours,  and  were  taken  by  the  men-of-war.  The 
Court  of  Admiralty  adjudged  it  to  be  a  joint  capture  by  the 
land  and  sea  forces ;  but,  on  appeal,  the  Privy  Council  re- 
versed that  sentence,  and  adjudged  it  a  sole  prize  to  the 
fleet.  This  case  is  not  cited  to  show  that  here  there  was 
a  sole  capture,  but  to  prove,  that  when  the  land  forces  made 
their  claim,  it  was  never  supposed  that  the  capture  belonged 
to  the  Crowti.  But,  2.  Supposing  this  case  not  to  come 
within  the  prize  acts,  yet  the  legal  seizure,  and  possession, 
and  the  special  property  arising  from  the  expected  bounty 
of  the  Crown,  confer  an  insurable  interest.  It  would  clearly 
have  been  a  good  insurance  before  the  statute  (^).  The 
preamble  of  the  statute  sets  forth  the  object  of  the  legisla- 
ture in  passing  it,  to  prevent  "  a  mischievous  kind  of  gaming 

(rf)  20  G.  3,  c.  23.  (0  19  G.  2,  c.  37. 


under  pretence  of  insuring.'"  This  policy  does  not  come  1782. 
within  the  description  of  those  mentioned  in  the  enacting 
port  of  the  statute.  The  interest  there  mentioned  does  not 
mean  an  indefeasible  property,  it  means  such  an  interest  as 
a  person  may  have  in  property  which  he  has  a  reasonable 
expectation  of  acquiring.  Here  the  a^ured  had  an  actual 
special  property — such  a  property  as  would  have  sustained 
trover,  or  would  have  been  sufficient  to  maintain  an  indict- 
ment in  case  of  larceny.  That  special  property  remained 
in  the  captors  until  the  Crown  came  in,  and,  by  prosecuting 
to  condemnation,  divested  the  property  out  of  the  captors ; 
but  the  defendant  produced  no  such  condemnation.  Suppose 
a  neutral  ship  is  taken  which  cannot  be  condemned,  the 
captor  has  a  right  to  insure,  because  he  is  liable  in  damages, 
and  is  interested  in  the  preservation  of  the  vessel.  Suppose 
again,  that  a  third  person,  after  setting  up  a  claim  to  a  vessel 
insured,  releases  his  right  to  the  assured,  shall  the  insurer 
say,  "  If  that  suit  had  gone  on,  you  would  have  been  found 
to  have  no  interest  -^ 

Scott,  contra. — Since  the  statute  19  Geo.  S,  contracts  of 
insurance  are  contracts  of  indenmity.  The  party  insured 
must  have  an  interest  recognised  by  law,  and  must  show  a 
damnificatioii.  It  is  admitted  on  all  hands,  that  all  property 
taken  by  the  king^s  military  and  naval  servants  becomes,  by 
the  capture,  and  before  condemnation,  the  property  of  the 
Crown.  This  was  doubted,  and  formerly  held  otherwise ; 
but  it  is  now  completely  settled,  both  here  and  in  other 
countries.  The  insured  must  show  an  interest  in  one  of 
three  modes:  1.  By  grant  from  the  Crown,  by  some  in- 
strument whereby  the  Crown  signifies  its  pleasure,  or  by  act 
of  parliament;  2.  By  showing  a  reasonable  expectation  of 
reward^  jCK>m  the  state  giving  an  inchoate  right  amounting 
to  an  insurable  interest ;  3.  By  proving  legal  possession.  It 
will  be  more  convenient  to  consider  the  second  question  in 
the  first  instance.  This  is  not  an  interest  in  a  legal  sense, 
and  within  the  meaning  of  the  statute  19  Geo.  %  There  is 
no  legal  right  for  which  there  could  be  a  remedy  by  suit 
It  has  been  held,  that  persons  who  are  within  the  prize  acts 
may  grant  before  condemnation,  because  the  condemnation 
has  relation  to  the  time  of  the  capture ;  Morrough  v. 
Comyns  (/^ ;  but  the  right  of  a  captor  under  the  prize  acts 

(/)  C.B.,K  21  G.  2,  UFils.2\\, 
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1782.       is  very  different  from  the  right  set  up  here,  which  oonsiflCa 
merely  in   expectation.      That  expectation   may  be  dis- 
appointed:  and   though  an  expectation  from  charity  or 
generosity  is  an  interest  in  some  sense,  yet  it  is  not  so  in 
contemplation  of  law.     There  are  occasions  on  which  it 
might  be  proper  to  withhold  such  a  gift,  as  in  cases  of 
public  emergency.  If  the  Crown  has  not  granted  by  proclama- 
tion, or  act  of  parliament,  which  is  here  assumed,  it  may 
yet  grant  the  whole  to  the  army.     Mr.  LuttreU  may  per- 
haps have  sold  his  expectation  for  a  large  sum,  but  that  will 
not  convert  it  into  a  legal  interest.     The  son  of  a  merchant 
who  is  dying  has  no  insurable  interest  in  his  father^s  pro- 
perty.    There  is  no  interest  in  law,  however  contingent, 
which  may  not  be  vindicated  by  suit,  or  the  evidence  of 
which  may  not  be  perpetuated  by  a  court  of  equity  (g). 
Could  such  a  bill  have  been  maintained  by  Captain  LuttreU  f 
Or  if  he  had  become  bankrupt,  had  he  any  interest  which 
would  have  passed  to  his  assignees  ?     To  hold  possibilities 
like  this  to  be  insurable  would  let  in  unlimited  gaming.     If 
the  son  nxght  insure,  why  not  the  grandson  ?    There  would 
be  no  end  of  trials  on  reasonable  expectations.    It  would  be 
mischievous,  too,  in  another  point  of  view,  as  a  temptation 
to  destroy  the  ship  and  cargo.     Suppose  the  captors  heard 
that  the  Crown  meant  to  make  a  different  disposition,  it 
would  be  their  interest  to  destroy  her.     In  the  case  of  Lawry 
V.  Bourdieu  (A),  the  interest  was  held  not  to  be  insurable, 
though,  in  common  apprehension,  there  certainly  was  such 
an  interest.     The  next  question  is.  Had  the  captors  any 
interest  by  grant  from  the  Crown  ?     The  word  "  soldiers," 
used  in  the  proclamation  and  prize  acts,  means  soldiers  on 
hoards  and  under  the  command  of  a  naval  officer,  which  was 
not  the  case  here.    A  joint  military  and  naval  force  is  not 
intended  by  the  prize  acts ;  and  the  capture,  therefore,  was 
made  by  a  class  of  persons  ndther  at  the  time  of  the  cap- 
ture or  of  the  loss  the  object  of  the  bounty  of  the  Crown. 
If  the  soldiers  had  been  usually  on  board,  and  under  the 
command  of  sea  officers,  their  being  occasionally  on  shore 
might  not  bar  them;   but,  in  this  case,  the  forces  were 
distinct,  and  under  different  officers.     [Lord  MANsiPiELD. 
— It  is  determined,  in  several  cases,  that  soldiers  on  board 

(it)  See  the  obserirations  of    A^.  R.  324. 
Lorid  Eluon  in  Lueena  v.  Crau-        (h)  B.  R.,  M.2\  G.  3,  ante, 
Jnrd,  Dom.  Proc.  2  Bos.  &  PuL     vol.  ii.  p.  468. 
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means  such  as  arc  the  complement  of  the  ship.] — The  case  1782 
of  Louisbourgk  was  not  a  joint  capture,  although  the  go-  s^v«^ 
vemor  threw  out  the  flag.  No  one  there  had  an  interest  to  Lb  Cbajs 
claim  for  the  Crown.  The  last  point  is,  whether  the  pos- 
session of  the  insured  was  sufficient  to  constitute  an  interest. 
In  general,  as  against  a  third  party  who  has  no  right,  a 
person  in  possession  may  maintain  an  action.  The  third 
party,  having  no  title  himself,  cannot  object  to  that  of  the 
person  in  possession.  But  the  underwriters  here  stand  in  a 
different  situation :  they  may  lose  the  value  of  the  property, 
while  the  wrong  doer  can  lose  nothing.  Captain  LtUireWs 
possession  is  merely  that  of  a  servant  of  the  Crown.  Can 
the  Court  call  that  a  property  ?  Would  he  have  been  liable 
in  case  the  vessel  had  been  lost  on  the  passage  ?  Still,  it  is 
Sjud,  there  may  be  cases  in  which  he  would  be  liable,  and 
the  case  of  a  neutral  ship  has  been  mentioned.  But  sus- 
picious circumstances  are  considered,  by  the  Admiralty^  as 
an  excuse  for  taking  neutral  property,  so  as  to  prevent  the 
recovery  of  costs  and  damages ;  and  a  loss,  in  the  mean- 
time, without  blame,  will  not  fall  on  the  captor.  [Lord 
Mansfield. — It  must  depend  on  the  question  of  neutral 
or  not  neutral.]  The  case  of  a  ship  found  at  sea  comes 
nearer.  The  finder  has  a  property  against  all  but  the 
owner ;  but  can  he  indemnify  himself  against  a  loss  which 
in  fact  the  owner  sustains  ?  The  insurance  might  have  been 
in  the  name  of  the  Crown ;  but  Captain  LidtreU  has  suffered 
no  loss  in  a  legal  sense,  and  can  claim  no  indemnity. 

ErskinCj  in  reply,  was  stopped  by  the  Court. 

Lord  Mansfield. — The  defendants  have  set  up  a  most 
unfavourable  defence.  At  the  tim^-  of  the  insurance  being 
effected  they  were  as  well  acquainted  as  Captain  LuUrell 
with  all  the  circumstances  of  the  case;  they  knew  that 
Captain  LtUtreU  had  no  intention  whatever  of  effecting  a 
gaming  policy,  and  yet  they  have  not  even  offered  to  return 
the  premium.  At  the  same  time,  the  plaintiffs  have  done 
wrong  in  defending  a  good  cause  like  a  bad  one,  by  a  col- 
lusive condemnation.  The  question,  whether  the  sea-officers 
had  an  insurable  interest,  depends,  1 .  On  the  prize  act  and 
proclamation ;  or,  2.  Putting  the  act  and  proclamation  out 
of  the  case,  on  the  possession,  and  on  the  expectation,  war- 
ranted by  almost  universal  practice.  The  first  is  the 
strongest  ground,  because  it  gives  an  interest  which  will 
support  an  action.  The  whole  that  is  taken  is  given  to  the 
navy.     Is  it  necessary  that  they  should  solely  take  ?     Sup- 
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1782.       P*'^  ^'^^  British  fleet  acting  with  an  allied  fleet,  and  that 
_r^-ml'       prizes  are  taken,  can  it  be  said  that  the  act  gives  nothing 

Lb  Cras      because  they  cannot  take  all  ?    So,  where  captures  are  made 
V*  by  ships  of  war  and  privateers,  it  rests  with  the  Admiralty 

Hughes.  ^  apportion  the  prize,  yet  what  remains  for  the  ships  of  war 
is  within  the  act  Where  ships  of  war,  and  ships  not  com- 
missioned, make  a  capture,  the  navy  shares  notwithstanding 
the  droH  oi  Admircity,  It  is  a  most  extraordinary  pro- 
position, that  if  a  ship  makes  the  capture  alone  she  shall 
have  all,  but  that  if  she  has  a  little  assistance  she  shall  have 
nothing.  Where  soldiers  assist,  their  right  may  be  doubtful ; 
but  that  will  not  take  away  the  right  of  the  navy.  If  this 
be  correct,  there  is  an  end  of  the  question.  But,  S.  Is  the 
expectation  a  sufficient  interest?  Wherever  a  capture  has 
been  made,  since  the  Revolution,  by  sea  or  land,  the  Crown 
has  made  a  grant:  there  is  no  instance  to  the  contrary. 
Then,  is  the  contingency  of  the  ship^s  coming  home  a  risk 
which  the  captors  may  provide  against?  It  has  been  pro- 
perly said,  that  since  the  statute  of  Geo.  2,  insurance  is  a 
contract  of  indemnity.  An  interest  is  necessary,  but  no 
particular  kind  of  interest  is  required.  Master  Hcybrd^%  in- 
surance was  not  a  legal  interest ;  but  in  Grant  v.  Parkin- 
son (»)  the  profits  of  a  voyage,  though  not  a  vested  interest, 
were  held  insurable.  An  agent  of  prizes  may  insure  his 
profits  though  they  are  in  contingency  (Ar).  Such  an  in- 
surance prevents  risks  from  neutral  claims ;  it  also  guards 
against  a  loss  arising  from  the  disappointment  of  an  ex- 
pectation which  hitherto  has  never  been  disappomted.  On 
either  ground  I  think  the  pdicy  a  good  one 

The  next  question  is  as  to  the  mode  of  computing  the 
loss.  The  soldiers  have  ^  share  by  agreement^  which  r&. 
duces  the  share  of  the  navy  to  much  less  than  the  sum  in- 
sured. I  thought,  at  first,  that  this  resembled  the  case  of 
Leans  v.  Sucker  {l)j  which  we  think  right  whenever  the 
goods  are  described  as  by  hogsheads,  &c  The  constant 
usage  has  been,  where  it  is  a  total  loss,  to  pay  the  whole ; 
but  where  it  is  an  average  loss,  it  opens  the  policy.  We 
have  found  the  original  of  this  custom :  it  arose  from  a  case 
at  GuiWiaU,  M.  21  Geo.  2,  Erasmus  v.  BankSj  before  Lord 
Chief  Justice  Lee,  where  it  was  agreed  that  the  word  valued 

(i)  B.  R^  M.  22  G.  3,  ante,  B.  I?.,  M.  39  G.  3,  8  T.  R.  23. 
p.  16.  (0  B.  R.,  E.  I  G.  8,  2  Burr. 

(*)  Sec  Craufurd  v.  Hunicr,     1171. 
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is  an  estoppel  on  both  parties  in  case  of  a  total  loss,  but  not 
in  ease  of  a  partial  loss  {m).  Another  case  was  cited  where 
the  same  point  was  ruled.  This  appears  to  us  to  be  a  rea- 
sonable rule,  and  therefore  we  are  of  opinion  that  the  com- 
putation must  be  made  on  the  real  interest  on  board. 

Postea  to  the  plaintiff (,«). 


87 


178«. 


(m)  See  Park  Ins.  29  U  6th 
ed. 

(n)  The  authoritv  of  this  case 
was  fully  recognisea  by  seven  of 
the  Judges  in  the  case  of  Lv- 
cena  v,  Craufurd,  Dom.  Proc. 
2  Bos.  &  Pui.  N.  R.  294.  "  The 
case  of  Le  Cras  r,  Hughes  was  a 
case  of  mere  expectation^  and 
the  circumstances  were  not  near 
so  strong  in  favour  of  the  as- 
sured as  the  circumstances  of 
this  case.  The  doctrine  there 
laid  down  by  that  expositor  of 
marine  law.  Lord  Mansfield, 
twenty-four  years  ago,  has  been 
recognised  as  law  in  subsequent 
cases ;  and  if  it  were  now  to  be 
decided  that  the  interestof  these 
commissioners  was  not  insurable, 
it  would  render  unintelligible 
that  doctrine  upon  which  mer- 
chants and  unaerwriters  have 
acted  for  years,  and  paid  and  re- 
ceived many  thousand  pounds. 
The  interest  of  the  captain^  in 
Le  Cras  v.  Hughes,  was  not  cer- 
tain, yet  it  was  all  but  certain 
that  the  property  would  be  given 
according  to  the  custom  of  the 
Crown  in  such  cases.  Captain 
Luttrell  had  an  interest  for 
which  he  would  not  have  taken 
<£  20,000;  and  it  would  be  a 
strange  thing  that  he  should  not 
be  allowed  to  insure  that  inte- 
rest against  the  perils  of  the 
sea.  There  is  a  decision  of  a 
foreign  Court  of  Prize  very 
nearly  corresponding  with  Le 
Cras  v.  Hughes,  in  2  Valin,  ar^ 
iicie  1 5,  fo.  57.  By  the  French 
ordinance,  future  profits  were 
prohibited  to  be  insured.    The 


author,  in  commenting  on  the 
article,  says, '  It  is  not  a  future 
profit  to  insure  a  prize  already 
taken,  although  the  prize  be  not 
acquired  with  certainty  until  it 
be  brought  within  the  ports  of 
the  realm/  and  then  cites  an  ad- 
judication by  the  parliament  of 
Aijp*"  In  nouth  v.  Thompson, 
B.  R.,  T.  49  G.  3, 1 1  East,  433, 
Lord  Ellen  BO  ROUGH  made  the 
following  observations  upon  the 
principal  case.  *'  In  Le  Cras  v. 
Hughes,  which  was  cited  in  ar- 
gument, part  of  the  captors  at 
least,  viz.  the  seamen,  were  con- 
sidered as  having  a  vested  right 
in  the  ship  and  cargo,  as  prize, 
to  a  certain  extent;  and  the 
Court  decided,  that  the  capture 
was  within  the  prize  act,  and 
the  captors  had  therefore  aright 
vested  by  that  act.  It  is  true 
that  another  question  (which 
Lord  Mansfield  considered  as 
by  no  means  the  strongest)  was 
raised — whether  possession  and 
the  expectation  of  future  benefit, 
founded  on  the  contingency  of 
a  future  grant  from  the  Crown, 
but  warranted  by  universal  prac- 
tice, amounted  to  an  insurable 
interest ;  and  the  Court  gave  a 
decided  opinion  that  it  did.  But 
what  fell  from  Lord  £ldon  in 
Luce  nay. Craufurd,  2  New  Rep. 
323,  is  materially  at  variance 
with  the  decision  of  the  Court  of 
K.  B.  on  that  point.  However, 
if  the  authority  of  that  case  were 
unquestionable  upon  both  the 
points  decided,  yet  what  was 
held  by  the  Court  of  K,  B.,  in 
respect  to  a  contingency  of  the 
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Dearly  certain  kind  which  was 
tlien  under  consideration,  would 
afford  DO  rule  to  govern  a  case 
drcumstanced  like  the  prescDt." 
With  regard  to  the  insurance 
of  the  interest  of  the  CrowD,  or 
of  the  captors,  in  case  of  cap- 
ture, see  RotUh  t.  Thompson, 


B.  R.,  T.  49  G.  3, 1 1  East,  428; 
StiriUig  T.  Vaughan,  B.  R.,  M. 
50  G.  3,  II  East,6\9i  Routk 
V.  Thompson,  B.  R.,  H.  51  G.  3, 
\Z East, 27 A;  Craujnrd y,  Lu^ 
cena,  3  B  &  P.  75,  2  New  Rep. 
269,  Park  /fM.361,6th  ed.  S.C. 


SataidATa 
4th  May. 

Adagyvauk 
having  a  living 
oflesathan 
£160  per  an- 
Dum,  is  not  qua* 
lified,  under 
•tat.  6  Amte,  e, 
14|  to  kill  game. 


Lowndes  v.  Lewis  (a). 

X  HIS  was  an  action  of  debt  for  penalties  under  the  game 
laws  {b)j  for  keepng  and  using  a  greyhound,  tried  at  the 
Oxford  assizes,  before  Heath,  /.  The  plaintiff  made  out 
a  case  entitling  himself  to  two  penalties.  The  defendant 
insisted  on  a  qualification  as  vicar  of  a  living  of  the  clear 
yearly  value  of  ^£^100.  A  verdict  having  been  found  for  the 
plaintiff,  with  leave  for  the  defendant  to  move  to  enter  a  non- 
suit, a  rule  to  that  effect  was  granted. 

Haworth  and  Bower  showed  cause. — The  question  which 
arises  on  the  clause  in  the  statute  S2  and  23  Car.  9^  c.  25,  (c) 
is,  whether,  in  order  to  bring  the  qualification  within  that 
act,  a  clergyman  must  have  a  living  of  ^100  or  ^150.  If 
any  doubt  arises  on  the  clause,  it  is  removed  by  referring  to 
the  prior  statutes  of  1  Jac.  1,  c.  27,  s.  3,  and  7  Jac.  1,  c.  II, 
s.  7,  where  the  distinction  is  drawn  between  an  estate  of  in- 
heritance and  an  estate  for  life.  The  repealed  statute,  13 
Ric.  2i  c.  13,  makes  a  difference  in  the  qualification  for 
killing  g^me  between  spiritual  and  lay  persons,  requiring 
that  a  clergyman  should  have  ^10  a-year,  which  at  that 
period  almost  amounted  to  a  prohibition.  That  statute 
being  repealed,  and  there  being  no  mention  of  spiritual  per- 
sons in  the  later  statutes,  it  does  not  appear  that  spiritual 
persons  are  in  any  case  qualified.     At  all  events,  not  having 


(a)  S.  a  Cald.  168. 

(b)  5  Anne,  o.  14,  s,  4. 

(c)  Bythi8stetute,#.3,  "All 
and  erery  person  and  persons 
Dot  haTjog  lands  and  tene- 
ments, or  some  other  estate  of 
inheritance,  in  his  own  or  his 
wife's  right,  of  the  clear  yearly 
Falue  of  ;£100  per  annum,  or 


for  term  of  life,  or  having  lease 
or  leases  of  ninety-nine  years, 
or  for  any  longer  term,  of  the 
clear  yearly  value  of  ^\5i) 
(other  than  the  sou  and  heir- 
apparent  of  an  esquire),  are 
hereby  declareJ  to  be  persons, 
bv  the  laws  of  this  realm,  not 
allowed  to  have  or  keep,"  &c. 
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an  estate  of  inheritance,  they  are  only  qualified,  like  persons 
having  an  estate  for  life,  where  it  amounts  to  £160.  Com. 
Dig.  Justice  of  the  Peace  (1\).  It  cannot  be  said  that  a 
rector  or  vicar  has  the  absolute  fee,  though  it  is  otherwise 
with  regard  to  bishops  and  abbots.  He  has  only  the  fee  for 
some  special  qualified  purposes  for  the  benefit  of  the  church. 
That  he  has  not  the  absolute  fee,  appears  from  his  inability 
to  maintain  a  writ  of  right — the  writ  ot  juris  tUrum  being 
the  highest  writ  which  he  can  maintain.  The  real  question 
is,  whether  the  words  of  the  statute,  as  to  the  term  of  life, 
relate  to  the  prior  or  the  subsequent  part  of  the  clause. 

Adaity  Serj.  contra. — The  act  cannot  be  construed  so  as 
to  throw  the  ^ords  '^  for  term  of  life^  into  the  clause  of 
leEises.  The  distinction  between  freehold  and  leasehold 
estates  is  clear  and  well  known ;  and  when  there  is  an  ex- 
pression in  an  act  of  parliament  which  coincides  with  this 
well-known  distinction,  such  distinction  wiU  be  adopted. 
The  argument  on  the  other  side  goes  to  this — either  that  a 
benefice  is  no  qualification,  or  that  it  is  a  qualification  to  the 
amount  of  .^100.  If  necessary,  it  might  be  cottended  that 
a  parson  has  something  more  than  an  estate  for  life.  It  is 
to  him  and  his  successors,  instead  of  to  him  and  his  heirs« 
It  is  as  great  an  estate  as  any  corporation  can  have. 

Lord  Mansfield. — Tc  make  sense  of  the  act  we  must 
reject  the  word  "  having."  If  we  do  not,  persons  having 
leases  for  ninety-nine  years  are  disqualified  (J). 

WiLL£s,  Justice. — I  have  some  doubts.  It  has  always 
been  understood  that  a  clergyman  having  ^100  a-year  is 
qualified ;  and  it  is  a  rule  of  construction  always  adopted  in 
doubtful  cases,  that  the  usage  shall  govern. 

AsHUBST,  Justice. — I  have  no  doubt  at  present  The 
act,  as  it  stands,  is  nonsense.  We  must  either  add  the 
word  "  not,"  or  reject  the  word  "  having.''  If  you  reject 
that  word  you  make  the  statute  clear.  I  think  the  defendant 
was  not  qualified. 

BuLLEB,  Justice. — I  think  there  is  no  doubt.  The 
statute  of  Charlesy  as  it  stands,  is  nonsense.  In  adding  or 
rejecting  it  is  necessary  to  recur  to  former  acts,  which  have 
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(d)   For  instance,   <<  Every  declared  to  be  a  person,  by  the 

person  not  having  an  estate  of  laws  of  this  realm,  not  allowed," 

inheritance  or  for  life,  or  having  tLC^^Note  by  Mr.  Caldecott* 
a  lease  for  any  term  of  years,  is 
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1782.       gf^^t  weight   in    coDgtruing  a  statute  in   pari  maieria. 
Leaving  out  the  word  ^^  having,^'  makes  the  statute  clear. 

Rule  discharged. 


?^fj»y'  CoLMAN  V.  Godwin  (a). 

4th  Maj.        ^  '' 

i^^a°^me    ThIS  was  an  action  for  words  charging  the  plaintiff  with 
are  actionable,     sodomitical  practices.     The  declaration  contained  several 
deK^**ifin      co^nts,  one  of  which,  reciting  that  there  was  a  suspicion  of 
Tuigjirlangnage,  One  HoopiT  being  guilty  of  sodomitical  practices,  stated  a 
Jwhri^tmni.    coUoq^wm  about  him  and  the  plaintiff  being  guilty  of  such 
practices,  and  that  in  that  discourse  the  defendant  spoke 
the  following  words :  ^'  I  have  seen  Colman  go  into  Hooper's 
house  and  stay  there  all  night,  instead  of  going  home  to  his 
wife.*'     Innuendo^  that  the  plaintiff  had  been  guilty  of 
sodomitical  practices  with  Hooper,     The  jury  found  a  ver- 
dict for  the  plaintiff  with  J?  500  damages ;  and  the  defendant 
having  moved  in  arrest  of  judgment, 

Lecj  S.  G.9  Wihon^  and  Piggoi,  showed  cause. — It  has 
been  long  held  that  the  sense  of  the  words  is  a  matter  to  be 
left  to  the  jury ;  it  was  prc^perly  so  left  in  this  case,  and  they 
have  found  that  the  words  were  spoken  with  the  meaning 
attributed  to  them  by  the  plaintiff.  The  most  innocent 
words  may  be  spoken  in  such  a  manner  as  to  be  actionable. 
The  finding  of  the  jury  is  conclusive,  be  the  words  what 
they  may,  otherwise  there  is  an  end  of  the  office  of  an 
innuendo* 

Wallace^  Bearcrqfij  and  Baidwin,  contra. — ^The  words 
themselves  must  itford  a  strong  suspicion  of  the  sense  put 
upon  them  by  the  innuendo ;  and  the  innuendo  will  not 
carry  the  meaning  of  the  words  any  further,  or  render  them 
actionable,  when  without  the  innuendo  they  would  not  be  so. 
King  V.  Bowen  (A).  Actions  of  this  kind  are  only  main- 
tainable where  the  words  imply  a  criminal  charge ;  but  no 
indictment  would  lie  for  "  sodomitical  practices.^ 

Lord  Mansfield. — It  is  objected  that  the  law  knows  no 
such  crime  as  sodomitical  practices;  but  the  real  question  is, 
whether  the  words  spoken  do  not,  in  vulgar  parlance,  signify 

(ii)  S.  a  from  the  MS.  of  (b)  B,  7?.,  E.  19/ac.  \,HuU. 
GiBBs,  C.  /.,  2  B  &  C.  285  («).     44. 
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an  offence  which  in  law  is  termed  an  assault  with  intent  to 
commit  sodomy.  The  colloquium  renders  this  pliun.  All 
words  depend  for  their  meaning  on  the  subject-matter,  and 
that  is  to  be  left  to  the  jury. 

WiLLEs,  Justice^  of  the  same  opinion. 

AsHUBST,  JuHice. — I  am  of  the  same  opinion.  The 
effect  of  the  words  on  the  hearers  is  what  is  to  be  considered. 
The  determinations  in  the  old  books  are  a  disgrace  to  the 
law. 

Bui^LEB,  Justice. — Could  these  words  bear  the  meaning 
that  the  defendant  intended  to  impute  sodomy?  They 
certainly  may.  The  meaning  of  the  words  is  to  be  gathered 
from  the  vulgar  import,  and  not  from  any  technical  legal 
sense. 

Rule  discharged  (c). 


(c)  The  office  of  the  innuendo 
h,  in  hct,  only  to  connect  the 
libel  with  the  introductory  aver- 
ments,  as  in  the  present  case. 
It  cannot  extend  the  meaning 
of  the  wordsy  nor  can  it  explain 
them  unless  by  reference  to  the 
introductory  matter.  SeeGoU- 
item  r.  Foss,  B.  R.,  H.7&8 


G.4,  6  5.&  C.  \5^i  4  Bingh. 
489,  1  Saund.  243  (n).  The 
rule  that  words  are  to  be 
taken  m  mitiori  sensu  has  been 
long  abandoned.  Woolnoth  f. 
Meadows,  B.  K,  M.  45  G.  3, 
5  East,  463 ;  RobeHs  y.  Cam- 
den,  B.  R„  M,  48  G.  3,  9  Etut, 
96. 


1782. 

COI^MAK 

Godwin. 


The  ItiNG  V.  White  and  Eling,  Overseers,  &c. 
{Reported^  Caldecotty  188.) 


Saturday, 
4\h  May. 


Di 


Pole  v.  Hobbobin  (a). 


Tuesday, 
7th  May. 


■EBT  on  bond. — Plea  craves  oyer  of  the  condition,  which  l>«ht  on  bond 
was  for  payment  of  <£60,  "  in  case  the  defendant  should  not  JS^y  £50  in  case 
procure  John  Hadwen  Cooper,  then  impressed,  &c.  to  ap-  Sefendantshould 
pear  and  deliver  himself  to  the  plaintiff  whenever  he  should  j!H!^eaim- 

pressed,  to  ap- 
pear and  deliver  himself  whenever  he  should  be  called  upon.  Ist  plea :  That  J.  H.  was  not  called 
upon,  &C.  ad  plea:  That  J.  H,  was  unlawfully  impressed ;  and  that  it  was  unlawfully  agr^ 
between  the  plaintiff  and  J.  /T.,  that  the  plaintiff  should  dischaige  J.  £r.,  who  should  pay  as  a 
gratuity,  &G. ;  and  that  defendant,  at  the  request  of  J,  H.,  became  bound  for  the  payment  Re. 
plication  to  first  plea :  That  the  plaintiff  called  upon  and  required  the  defendant  to  procure  J.  H.  to 
appear.  Special  demuxrer  thereto,  and  general  demnrrer  to  2d  plea.  Held  that  both  the  Ist  and 
2a  pleas  were  good. 

(a)  ^.  C.  9  East,  416,  partially  reported. 
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be  called  upon;^  and  pleads,  1.  That  /.  H*  was  not  ever 
called  upon  to  appear  and  deliver  himself  to  the  plaintiff, 
according  to  the  form  and  effect  of  the  said  condition.  2. 
That  /.  H.  was  not  liable  to  be  impressed  by  any  law,  &c. ; 
and,  having  been  unlawfully  impressed,  the  plaintiff  was 
unwilling  to  discharge  him  unless  he  would  agree  to  pay, 
&c.  and  would  procure  the  defendant  to  become  bound ;  and 
that  it  was  unlawfully  agreed  that  the  plaintiff  should  dis- 
charge J.  H.y  and  that  /.  H.  should  pay,  &c.  as  a  gratuity 
and  reward,  &c. ;  that  defendant,  at  the  request  of  JT.  H.j 
did  become  bound  for  securing  the  payment,  &c  corruptly 
and  unlawfully  demanded,  &c. ;  by  virtue  of  which  said 
several  premises,  the  writing  obligatory,  so  made  as  afore- 
said, was  and  is  void  in  law,  &c.  Sd  Plea,  setting  out  the 
impress  warrant,  by  which  the  plaintiff  was  directed  to  take 
no  money,  &c.  for  sparing,  exchanging,  or  discharging,  &c ; 
that  it  was  unlawfully  agreed  that  the  defendant  should 
make  such  bond,  in  consideration  of  the  plaintiff's  dis- 
charging /.  H.J  &c. ;  that  the  bond  was  in  fact  made,  and 
J.  H.  discharged,  contrary  to  the  duty  of  the  plaintiff,  and 
in  disobedience  of  the  warrant,  by  virtue,  &c.  Replication 
to  first  plea: — That  the  plaintiff  caUed  upon  and  required 
the  defendant  to  procure  J.  H.  to  appear,  &c.  General 
demurrer  to  the  second  plea.  Replication  to  third  plea, 
traversing  the  consideration  alleged.  Demurrer  to  repli- 
cation to  the  first  plea;  and  shows  for  cause,  that  the  repli- 
cation neither  confesses,  nor  avoids,  nor  denies  the  matter 
alleged  in  that  plea,  viz.  that  /.  H.  was  never  called  upon. 
Joinder  in  demurrer  to  the  second  plea.  Rejoinder  to  re< 
phcation  to  the  third  plea,  taking  issue  on  the  traverse. 
Joinder  in  demurrer,  on  demurrer  to  replication  to  first 
plea. 

Wood,  for  the  plaintiff. — There  are  two  questions  on  these 
demurrers:  1.  Whether  it  was  incumbent  on  the  plaintiff 
to  call  on  the  impressed  man  to  surrender,  or  to  call  on  the 
defendant  to  surrender  him ;  and  2.  whether  the  defendant 
can  be  permitted  to  controvert  the  legality  of  the  man^s 
impress. 

The  conditi(»i  of  the  bond  is,  that  the  defendant  shall 
procure  Cooper^  the  impressed  man,  to  be  delivered  up 
whenever  he  shall  be  called  upon.  The  wording  is  inac- 
curate and  ambiguous ;  but  the  meaning  must  be,  that  the 
defendant,  and  not  the  impressed  man,  is  the  party  to  be 
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called  upon.    But  supposing  the  words  should  relate  to  the       1782. 
impressed  man,  they  still  cannot  mean  that  he  should  have 
personal  notice,  but  merely  signify  ^<  whenever  there  shall 
be  occasion  for  him  to  appear.*^ 

The  objection  to  the  second  plea  is,  that  it  is  inconsistent 
with  the  condition  of  the  bond ;  and  it  is  a  rule  of  law  that 
no  one  shall  be  permitted  to  aver  contrary  to  the  condition 
of  his  bond.  Jenkins,  166;  Foden  v.  Haines  (b);  Daw- 
ning  V.  Chapman  (c).  [Buller,  /. — That  case  was  deter- 
mined more  on  the  form  than  on  the  substance  of  the  plea. 
Three  judges  were  against  Gould,  /.,  on  the  ground  that 
you  cannot  aver  a  different  consideration  from  that  which  is 
stated.  Wallace,  A.  G.,  said,  that  the  proceedings  in  Dow- 
ning  V.  Chapman  were  staid  on  the  authority  of  CoUins  v. 
Blantem  (£?)].  A  man  is  estopped  from  controverting  a 
fact  which  he  has  admitted  by  his  deed.  Paramoure  v. 
During  {e)\  Germin  v.  Randall  {/);  Hart  v.  Budcmin- 
ster  (g) ;  Salter  v.  Kidley  (h) ;  Jtkinson  v.  Coatsworth  (i). 
Here,  on  the  face  of  the  condition,  it  appears  that  Cooper 
was  impressed,  which,  ex  vi  termini,  signifies  a  legal  im- 
pressment. If  not  legal,  why  was  it  stipulated  that  he 
should  return?  But  supposing  that  it  does  not  mean  a 
legal  impress,  it  is  still  immaterial.  If  illegal.  Cooper  had  a 
proper  remedy ;  and  if  he  does  not  think  fit  to  avail  himself 
of  the  illegality,  it  shall  not  be  permitted  to  a  third  person, 
who  has  undertaken  that  Cooper  shall  return,  to  set  up  the 
illegality  for  his  own  protection. 

Law,  contra. — The  first  question  is,  Whether  the  calling 
upon  the  defendant  is  a  virtual  calling  upon  the  impressed 
nan.  -The  Court  will  not  put  a  meaning  upon  a  deed 
different  from  that  which  it  exhibits  on  the  face,  nor  con- 
strue  it  liberally  to  occasion  a  forfeiture.  The  calling  upon 
the  impressed  man  is  made  a  condition  precedent;  and,  how- 
ever difiicult,  it  becomes  the  business  of  the  party  who  has 
entered  into  the  condition.     Conditions  precedent  can  be 

(b)  B.  R,,  E,6  fr.8c  M.,  Moore,  420. 
Carth.  300.  (/)  B.   R.,  H.  1   Jac.   1, 

(c)  C.  J3.,    M.  6  Geo.    3,  Noy,  79. 
cited  9  £:a*^  4 1 4.  See /rf.  421.  (g)  B.  R.,  E.  24   Car.   I, 
Error    was  brought,  but  the  AUeifne,  52. 
suit  was  not  prosecuted.  (h)  B.  R.,  M,  I  W.  &,  M. 

(d)  a    B.,    E.   7  Geo.   3,  1  Show.  59. 
2  WiU.  347.    See  9  East,  42 1 .  (i)  B.  R.,  E.  8  Geo.  \y\Str. 

(e)  B,  R.,  M.  37  &  38  Eliz.,  512. 
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178S.  vacated  only  m  three  ways:  1.  Where  the  aot  becxnnes 
naturally  impossible;  S.  Where  it  becomes  impossible  by 
operation  of  law ;  and  8.  Where  it  becomes  impossible  by 
the  act  of  the  other  party. 

However  difficult  a  condition  may  be,  yet,  if  undertaken, 
it  must  be  performed.  Here  the  plaintiff  has  stipulated 
that  there  shall  be  a  personal  calling  upon  of  the  impressed 
man,  and  that  stipulation  must  be  performed.  The  calling 
upon  the  impressed  man  means  a  personal  request.  GruU 
V.  PumelQc).  But  supposing  the  calling  upon  the  defend- 
ant to  be  a  virtual  calling  upon  the  impressed  man,  still  it 
is  not  well  alleged ;  txx  the  replication  should  have  been, 
diat  the  plaintiff  called  upon  the  impressed  man ;  and  upon 
an  issue  taken  on  that  allegation,  the  calling  upon  the  deu 
fendant  would  have  been  evidence. 

Upon  the  demurrer  to  the  second  plea,  it  is  said,  that  no- 
thing can  be  averred  against  a  specialty  to  contradict  it ; 
that  the  defendant  himself  was  under  no  restraint,  and  that 
duress  therefore  is  no  plea,  aoocMrding  to  Huscombe  v.  Stan^ 
dmg(l).  In  the  present  case,  however,  it  appears  upon  the 
pleadings  that  the  condition  is  illegal ;  for  it  is  other  that 
the  man  shall  deliver  himself  up  to  an  illegal  imprisonment, 
or,  supposing  the  imprisonment  legal,  then  the  bond  was 
given  for  procuring  the  enlargement  of  the  man  from  a  legal 
custody,  and  is  therefore  bad.  CoUhut  v.  Blaniem  has 
overruled  Downing  v.  Chapman.  [BiiLLsa,  Justice. — It  is 
strange  that  it  should  have  that  effect,  when  the  Judges 
profess  to  retain  their  fiormer  opnion].  Whenever  the 
bond  has  the  effect  of  bringing  about  an  ill^al  purpose, 
that  purpose  may  be  shown  in  pleading,  and  will  vacate 
the  bond. 

Woody  in  reply. — If  the  condition  of  this  bond  can  be 
construed  in  two  modes,  the  one  making  it  legal  and  the 
other  illegal,  the  Court  will  adopt  that  interpretation  which 
supports  its  legality.  It  is  not  illegal  to  entrust  an  im- 
pressed man  to  another  person  for  a  time.  It  is  not  a  re- 
lease and  discharge  of  the  man ;  it  is  merely  humanity  to 
the  man  and  to  his  master.  The  stipulation  in  the  con- 
dition is,  that  the  man  shall  return  to  his  service,  a  stipula^ 
tion  perfectly  legal.     CoUins  v.  Blantemy  relied  upon  by 

(k)  B.  fl..  M.  8  Car.  1,  (1)3.  R.,  T.  5  Jac.  I,  Cro. 
5  Fin.  Ab.  207.  Jac.  187. 
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infonn  the  Lords  of  the  Admiridijf  that  this  cause  had  been 
before  the  Court. 

Judgment  for  the  defendant  (m). 


(m)  This  case  was  recognised 
in  Paxion  v.  Popham,  S.  /?., 
E.  48  Geo.  3,  9  East,  408.  So 
in  Doe  dem.  Small  v.  Allen,  B. 
n.,  H.39Geo.3,8T.RA47, 
it  was  held^  that  parol  evidence 
might  be  given  of  questions 
asked  by  the  testator  at  the 
time  of  executing  his  will,  for 
the  purpose  of  setting  aside  the 
will  on  the  ground  of  fraud. 
''  It  is  a  rule  of  law^  that  no  one 
can  avoid  a  bond  by  averring  a 
delivery  thereof  upon  condition, 
unless  lie  can  show  a  writing  of 
the  condition ;  for  he  is  charged 
by  a  sufficient  writing,  so  he 
roust  be  discharged  by  a  suf- 
ficient writing,  or  by  some  other 


thing  of  as  hi^  authority  as  the 
obligation.  For  th^  same  rea- 
son the  defendant  cannot  aver 
the  condition  to  be  different 
from  what  is  expressed  in  writ- 
ing ;  but  any  averment  consist- 
ent with  the  condition,  which 
shows  the  condition  against  law, 
will  be  admitted.  Therefore 
where  the  consideration  on  which 
the  bond  is  given  is  illegal,  the 
defendant  may  take  advantage  of 
it  by  pleading  as  simony,  usury, 
compounding  of  felony » &c.,  and 
this  notwithstanding  there  be  a 
different  and  legal  consideration 
recited  in  the  bond."  Bui,  N.  . 
P.  173. 


Friday, 
loth  May. 

Where  bafl 
apply  to  enter 
an  ezoneretnr 
on  the  hail  piece, 
if  frand  is  im- 

E ted  to  the 
nkrupt  in  oh- 
taining  the  eom- 
minion  and 
certificate,  and 
the  trading  be 
disputed,  the 
CoortwiU 
direct  an  issue 
to  try  whether 
the  oommiasioD 
duly  issued. 


Ri 


WiLLisoK  V.  Smith  (a). 


.ULE  to  show  cause  why  an  exoneretur  should  not  be 
entered  on  the  bail  piece,  on  the  ground  that  the  defendant 
had  become  a  bankrupt,  and  obtained  his  certificate  pending 
the  suit 

WaOace  showed  cause  on  an  affidavit  inoputing  fraud  to 
the  defendant  in  obtaining  the  commission  and  certificate, 
and  stating  that  the  defendant  had,  his  furniture  given  him 
by  his  assignees,  to  the  value  of  £4000,  and  his  wife'^s 
jewels,  to  the  amount  of  £7000;  and  also  stating  the  de- 
fendant had  never  traded  to  England^  having  only  remitted 
his  money  in  diamonds.  He  ofiered  to  try  an  issue  whether 
the  certificate  was  fraudulent  or  not. 

Lee^  S.  G.,  Baldioin,  and  Erskine^  contra. — The  cer- 
tificate is  made  conclusive  evidence  of  the  trading  and  bank- 
ruptcy, and  the  Court  cannot  go  into  the  question  now. 
5  Geo.  2,  c.  SO,  8.  7. 13.  The  plaintiff  might  have  op- 
posed the  certificate,  or  have  petitioned  to  supersede  the 


(a)  S.  C.  cited  Tidd's  Pr.  21 1,  8th  edit. 
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commission.    Thel)ail  cannot  now  render,  and  therefore  an        1782* 
ewnereiur  is  of  course. 

The  Court  directed  an  issue,  to  try  <<  whether  the  com- 
mission duly  issued,''  in  which  the  bail  were  to  be  plain- 
tiffs. The  issue  at  first  intended  was,  **  bankrupt  or  not,^ 
but  a  doubt  arose  whether  that  would  include  the  question 
of  the  petitioning  creditor's  debt.  Boller,  /.,  said,  that 
on  such  an  issue,  on  the  last  circuit,  he  held  the  plaintiff  to 
proof  of  the  petitioning  creditor's  debt;  and  Lord  Mans- 
field seemed  to  be  of  the  same  opinion.  No  proceedings 
were  to  be  had  in  the  mean  time  against  the  bail,  or  to  fix 
them  (ft). 

(6)  See  Yeo  v.  Allen,  B.  R.^  H.  23  G.  S.post,  and  the  note  there. 


Di 


Young  v.  Jones.  Saturday, 

llth  May. 

'EBT  on  bond. — Oyer  of  condition,  which  was  to  pay  A  bond  given  to 
the  plaintiff  an  annuity  of  £68  per  annum  for  his  life.  JSJ^Sm 
Plea,  That  the  bond  was  given  in  pursuance  of  a  corrupt  annuity  of  equal 
agreement  to  resign  the  living  oi  BradweU^  and  therefore  Irofito^f  the* 
simoniacal  and  void.    Replication,  traversing  the  simoniacal  benefice  upon 
contract.    At  the  trial  a  verdict  was  found  for  the  plaintiff,  iil^J^CTAat*"* 
subject  to  the  opinion  of  the  Court  on  the  following  case :      another  penon 

One  Siradling  having  purchased  the  advowson  injee^  lented!^ 
and  having  a  son  at  college  intended  for  orders,  proposed  may  give agene- 
to  the  plaintiff,  the  incumbent,  to  resign  the  benefice  on  an  iigiuttion,iodiat 
annuity  being  secured  him  of  equal  value  to  the  clear  the  patron's  son, 
profits  of  the  benefice,  in  order  that  another  person  might  I^may  bTprL 
be  presented,  who  should  execute  a  ireneral  bond  of  re-  "^^i**^"^ 

.^.  ^,  i..  1.1  «    within  31  Eltx. 

signation,  so  as  to  make  way  for  the  son  when  m  orders,  and  e,  6, «.  8,  wbST 
of  age  to  accept  of  the  benefice.  .  The  bond  in  question  was  ^'^ 
accordingly  given  by  Stradlingy  the  father,  the  defendant  and 
another  person  as  co-obligors;  and  the  plaintiff  resigned  the 
benefice. 

Erskine^  for  the  plidntiff. — There  are  two  questions  in 
this  case:  1.  Whether  the  transaction  be  simony  within     - 
the  statute  81  Eliz.  c.  6.  s.  8?  and  2.  Whether,  if  it  be 
within  the  statute,  the  bond  itself  is  void  ? 

1.  The  object  of  the  statute  of  Eliz.  is,  to  put  an  end  to 

VOL.  III.  H 
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oomipt  agreements  between  patrons  and  dergymen  to  pre* 
sent  improper  persons ;  and  therefore  it  punishes  the  patron 
and  the  clerk.  The  fifth  section  covers  every  transaction 
that  can  arise  between  the  patron  and  the  clerk,  who  are  idl 
through  the  statute  considered  as  in  pari  delicto.  The  next 
section  (6)  h  pointed  against  corrupt  agreements  between 
bishops  and  clerks.  By  the  eighth  section,  if  any  incum- 
bent shall  corruptly  resign  the  same,  &c.  for  any  pension  or 
sum  of  money,  he  shall  lose  double  the  value  of  the  sum. 
The  meaning  of  this  section  is,  that  if  the  incumbent  cor« 
ruptly  resigns,  so  as  to  enable  the  patron  to  sell  the  living, 
he  shall  be  considered  as  particeps  criminis.  In  order  to 
prove  the  plaintiff  guilty  of  simony,  it  must  be  shown  that 
Stradling  has  also  been  guilty  of  it.  Now,  suppose  that  at 
the  time  of  the  purchase  of  the  advowson  the  living  had 
been  vacant,  and  Stradling  had  presented  the  plaintiff  on 
receiving  a  general  bond  of  resignation  from  him,  in  order 
that  he  might  afterwards  present  his  son,  such  a  bond  would 
have  been  good  (a),  and  there  would  have  been  no  simony 
on  either  side.  Suppose,  again,  that  the  living  had  not 
been  void,  but  full  of  the  plaintiff,  and  the  plaintiff  had 
sud,  **  Whenever  you  please  I  '11  resign  for  your  son,  or 
give  you  now  a  general  bond  of  resignation,^  this  would 
have  been  no  simony ;  there  would  have  been  no  advantage 
in  this  either  to  the  patnm  or  the  incumbent.  Here  the 
patron  derives  no  benefit,  but,  on  the  contrary,  is  a  loser  by 
the  amount  of  the  annuity.  The  statute  does  not  say  gene- 
rally, *^  if  the  incumbent  shall  re^gn  for  money ,^'  but  if  he 
shall  corruptly  resign ;  and  this  is  not  a  corrupt  resignation, 
as  it  would  have  been  had  it  been  made  for  the  purpose  of 
a  sale  by  Stradling^  the  father.  Simony  is  a  corrupt  con* 
tract  in  favour  of  the  patron.  Johns  v.  Lawrence  (6).  Had 
Stradling,  the  son,  made  this  contract  with  the  plaintiff, 
that  the  latter  should  resign  in  his  favour,  it  would  then 
have  been  simony ;  and  so  it  would  have  been  had  Strad- 
Ungy  the  father,  made  this  contract  in  order  that  he  might 
present  a  stranger;  but  a  father  may  provide  for  his  son. 
Johns  V.  Lawrence  (b).  Suppose  the  incumbent  an  old 
man,  unable  to  perform  the  duties  of  his  office,  may  he  not 


(a)  Sed  ride  Bishop.  ofLon^ 
don  V.  Fi/tche,  1  Easi^  486 ; 
1  Br.  P.  C.  211 ;  1  Br.  C.  C. 


96.  and  post. 

(b)  B.  R.,  T.  8  Jac.  1,  Cro. 
Jac.  248. 
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^''eagD  P  and  may  not  the  patroD  give  him  an  annuity  suf-       1782. 
ficient  to  live  on  ? 

The  seoond  question  is,  Whether,  supposing  the  trans* 
action  be  nmoniacaly  the  bond  is  voidP  [Lord  Mans- 
Fi£LD.-*-Tbe  rule  of  law^  independently  of  the  statute,  is, 
that  if  the  bond  is  corrupt  the  plaintiff  cannot  sue.]  Ers-- 
Jdne  did  not  press  this  part  of  his  argument  farther. 

Lawretice^  conira. — The  last  ground  being  abandoned,,  it 
is  unnecessary  to  make  any  observations  upon  it.  The  only 
question  then  is,  Whether  this  contract  be  simoniacal  ?  The 
position  contended  for  on  the  other  nde,  that  to  constitute 
simony  the  patron  must  receive  some  benefit,  is  unfounded. 
King  V.  Tru9sd{c),  The  rule  is»  that  no  money  shall  be 
given  for  ecclesiastical  benefices,  and  there  is  no  exception 
to  this  rule.  The  object  of  the  statute  of  Elizabeth  was  to 
prevent  benefices  from  being  transferred  for  pecuniary  con- 
siderations. Whenever  the  consideration  is  pecuniary,  the 
resignation  is  corrupt.  The  purchase  of  a  presentation, 
while  the  church  is  vacant,  is  clearly  unlawful  (d);  and  this 
transaction  is,  in  effect,  the  same  thing  accomplished  by 
circuity. 

But  it  is  said  that  this  being  a  transaction  by  a  father  for 
the  benefit  of  his  son  is  not  corrupt.  There  is  no  such 
exception  in  the  statute;  and  the  case  in  Crcice^  James^ 
dted  on  the  other  side^  is  single  in  laying  down  that  doc* 
trine.  A  father  is  not  to  provide  for  his  son  by  illegal 
means. 

The  Court  having  expressed  a  wish  to  have  the  case 
argued  again,  it  was  argued  in  this  term  by  Cowper  fpr  the 
jdidntiff,  and  by  WiUon  for  the  defendant. 

Cowper^  for  the  plaintiff. — Two  points  may  be  made  for 
the  plaintiff:  First,  That  this  is  not  a  bond  within  the 
statute  31  EUx.  c.  6;  and  secondly,  that  if  within  the 
statute,  the  bond  is  not  made  void,  but  the  parties  are  liable 
to  penalties.  [Lord  Mansfi£LD  said,  that  it  was  quite 
settled  that  upon  any  prohibited  act  the  plaintiff  could  not 
recover;  and  BtiLLsa,  /.,  added,  that  there  was  a  case  in 
which  Lord  Holt  expressly  mentioned  simony.]  But  if 
the  transaction  does  not  come  within  the  act,  it  will  not  be 
necessary  to  argue  this  point.  No  case  has  occurred  in 
which  it  has  been  determined  what  is  a  oorrapt  resignation 

(c)  B.  JR.,  E.  19  Car.  2,  v.  Wolforstan,  B.  R.,  T.  4  G. 
1  Sid.  ^29.  3/3  Burr.  1504. 

(d)  See  Bishop  of  Lincoln 
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within  the  statute  31  Eliz.  c.  6.  s.  8.  If  the  word  «  corrupt'* 
has  any  meaning,  it  follows  that  there  may  be  resignations 
which  are  not  corrupt.  In  section  five,  making  void  pre- 
sentations for  money,  &a  the  word  corrupt  is  not  used  as 
in  section  eight,  but  the  corruption  is  deduced  as  an  in- 
ference, "  the  person  so  corrupUy  taking,''  &c.  The  proper 
test  in  this  case  is  to  see  whether  there  be  simony  in  the 
patron  or  person  making  presentation.  If  there  be  not,  the 
resignation  will  be  good.  There  is  no  pretence  here  for 
saying  that  this  would  be  simony  in  the  father.  It  does 
not  appear  that  there  was  any  agreement  as  to  the  presenta- 
tion at  the  time  of  the  purchase  of  the  advowson.  In  Bar^ 
ret  v.  Glubb  (^),  simony  is  defined  to  be  <^  a  corrupt  agree- 
ment to  present."  Where  is  the  corrupt  agreement  here, 
which  makes  it  simony  in  the  father?  and,  unless  it  be 
simony  in  him,  how  can  the  resignation  be  corrupt  ?  If  this 
resignation  be  corrupt,  no  resignation  for  reward  can  be 
good.  Suppose  that,  the  incumbent  being  unable  to  do 
duty,  the  patron,  to  provide  for  the  service  of  the  church, 
gives  him  an  annuity  to  resign,  would  that  be  a  corrupt 
resignation  ? 

WUscn^  contra, — In  order  to  render  a  resignation  cor- 
rupt, the  illegal  act  must  be  done  by  the  parson.  It  is  his 
motive  that  is  to  be  inquired  into.  It  is  true  that  here 
there  is  nothing  to  show  that  he  was  acquainted  with  the 
purpose  of  the  patron.  He  only  meant  to  retain  the  salary 
without  doing  the  duty.  No  infirmity  appears,  which  might 
be  a  meritorious  cause  for  the  annuity,  so  as  to  take  the 
case  out  of  the  statute.  It  is  not  necessary,  in  order  to 
bring  the  parson  within  the  eighth  section,  that  there  should 
be  simony  in  the  patron,  which  is  a  distinct  ofience,  provided 
for  by  another  clause  of  the  act.  But  it  is  said  that  this  is 
not  simony,  because  it  is  a  father  providing  for  his  son. 
Though  the  son  was  of  age  long  since,  he  has  not  yet  been 
presented.  [Lord  MAKSFmLD.— Is  there  any  case  where 
money  will  not  avoid  a  resignation  ?  If  not,  will  not  any 
benefit  operate  in  the  same  manner,  and  might  not  taking 
a  better  living  make  it  bad  ?  The  difficulty  with  me  is  to 
draw  the  line. — We  will  think  of  the  case.] 

Cur.  adv.  vult. 

Lord  Mansfield  now  delivered  the  judgment  of  the 
Court.— As  between  the  plaintiff^  and  defendant,  this  is  a 


(e)  C.  B.,  H.  \6  Geo.  3,  2  fV.  Bl  1054. 
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most  unjust  case;  but  we  must  decide  as  a  question  of  law ; 
and  if  the  bond  is  illegal,  the  plaintiff  cannot  recover.  The 
question  turns  upon  the  construction  of  the  statute  31  Eliz. 
c.  6.  5.  8.  We  have  had  some  difference  of  opinion :  I  in- 
clined to  think  that  the  word' corrupt,  in  the  eighth  section 
of  the  statute,  was  an  emphatic  word,  and  that  if  the^  pre^ 
sentation  was  pure,  the  resignation  was  not  corrupt;  but 
the  rest  of  the  Court  are  of  a  different  opinion,  and  think 
eveiy  resignation  for  money  is  corrupt.  This  resignation 
was  certainly  for  money,  and  therefore  there  must  be 

Judgment  for  the  defendant  (y*). 
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(/)  See  Fletcher  v.  Lord 
Sondes,  Dom.  Proc.  1826,  3 
B'wgh.  502;  1  Bligh,  144,  N. 


T.;  and  StaitUes  7  &  SO.  4, 
c.  25 ;  9  G.  4,  c.  94. 
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Herbert  v.  Cook  (a). 

X  HIS  was  an  action  of  debt  on  a  judgment  The  de- 
claration was  as  follows : — **  Gloucestershire^  to  wit.  Henri/ 
Herbert  complains  of  JoJm  Cook  being  in  the  custody,  &c. 
of  a  plea  that  he  render  to  the  said  Henry  £6,  15^.  4(i.  of, 
&c.  which  he  owes  to  and  unjustly  detains  from  him,  &c. 
For  that  whereas  the  said  Henry  heretofore,  to  wit,  at  the 
court  of  the  hundred  and  castle  of  St.  BriavelTs,  in  the 
county  of  Gloucester  aforesaid,  held  at  the  castle  of  SL 
BriavelTs,  in  and  for  4;he  said  castle  and  hunSred,  and 
within  the  jurisdiction  of  the  said  court,  on  Monday,  the 
10th  of  Juh/,  1780,  before  W.  Court,  W.  Fryer,  and  T. 
AUefi,  then  free  suitors  there,  according  to  the  custom  of 
the  said  court  from  time  immemorial,  used  and  approved  of 
within  the  said  court,  came  in  his  proper  person,  and  then 
and  there  in  the  same  couVt  levied  his  plaint  against  the  said 
Jchn  in  a  certain  plea  of  trespass  on  the  case,  to  the  damage 
of  the  said  Henry  of  39^.  ^fi)r  a  cause  qfeuHon  arising  and 
accruing  to  the  said  Henry  within  the  ^jurisdiction  of  that 
court;  and  such  proceedings  were  thereupon  had  in  that 
court,  that  afterwards,  to  wit,  at,  &c.  held,  &c.  in  and  for, 
&c.  and  within  the  jurisdiction  of  the  said  court,  on,  &c. 
before,  &c.  free  suitors,  &c.,  he,  the  said  Henry,  by  the 
consideration  and  judgment  of  the  said  court,  recovered 

(a)  S.  C.  shortly  reported  fViUes,  37  («). 


Saturday, 
11th  AUj. 

Debt  on  the 
judgment  of  the 
hundred  court  of 
SL  BriaveWt. 
Plea,  that  the 
cause  of  action 
did  notarise 
within  the  juris- 
diction  of  the 
inferior  courti 
on  demurrer 
held  good. 
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1782.       against  the  said  Jdhuy  in  the  said  plea,  .£3,  7««  8d.  for  his 
y^^^"^/       damages,  which  he  had  sustained  as  well  on  the  occasbn  of 
HsRBBRT    his  not  performing  certain  promises  and  undertakings,  then 
^^  lately  made  by  the  said  J(Jin  to  the  said  Henry ^  within  the 

jurisdiction  of  the  said  court,  as  for  his  costs  and  charges 
by  him  laid  out  about  his  suit  in  that  behalf,  whereof  the 
said  John  was  convicted,  as  by  the  memorandums  and  pro- 
ceedings thereof,  now  remaining  in  the  said  court,  more 
fuHy  appears;  which  said  judgment  still  remains  in  the  said 
court  there  in  full  force  and  effect,  not  annulled,  reversed,  set 
aside,  paid  off,  satisfied,  or  discharged ;  and  the  said  Henry 
hath  not  yet  obtained  any  execution  of  the  said  judgment, 
whereby  an  action  hath  accrued  to  the  sidd  Henry  to  de- 
mand and  have  of  and  from  the  said  John  the  said  £3,  ?«•  8d 
parcel  of  the  said  .£6, 16^.  4d.  above  demanded.^ 

There  was  another  count,  precisely  similar,  only  calling 
the  inferior  court  the  hundred  court  ^St.  BriavelPs. 

The  defendant  pleaded,  1.  Nil  debet,  on  which  issue  was 
joined.  S.  That  the  said  Henry  ought  not  to  have,  &c. 
because  he  saith  that  the  said  judgment  and  recovery,  in 
the  first  count  of  the  said  declaration  mentioned,  and  the 
said  judgment  and  recovery  in  the  said  last  count  of  the  said 
declaration  mentioned,  are  one  and  the  same  judgment  and 
recovery,  and  not  other  or  different;  and  the  said  John 
saith,  that  he  cannot  deny  but  that  the  said  judgment  and 
recovery,  in  the  said  first  count  of  the  said  declaraUon  men- 
tioned, was  pyen  and  had  against  him  the  said  John ;  but 
the  said  John  further  saith,  that  the  cause  of  action  of  the 
said  Henry  (if  any)  against  the  said  John,  for  which  the 
said  Henry  levied  his  said  plaint  in  the  said  court  of  the 
castle  and  hundred  of  St.  BriavelFs ;  and  whereupon  the 
said  proceedings,  judgment,  and  recovery  were  afterwards 
had  and  gpven,  as  in  the  first  count  of  the  said  declaration 
mentioned,  arose  and  accrued  to  the  said  Henry,  at  Roas^  in 
the  county  of  Hereford,  out  of  the  jurisdiction  of  the  said 
court  of  the  castle  and  hundred  of  St.  BriaveWs,  and  did 
not  arise  and  accrue  to  the  said  Henry  at  the  castle  of  SU 
BriaveWs  aforesaid,  or  elsewhere  within  the  jurisdiction  of 
the  said  court  of  the  castle  and  hundred  of  St.  BriavdTs^ 
Verification, 
To  the  latter  plea  the  plaintiff  demurred  generally. 
The  demurrer  was  argued  in  Hilary  Term  by  Lane  for 
the  defendant,  and  by  Baldwin  for  the  plaintiff. 

Lane. — The  demurrer  admits  that  the  cause  of  action  did 


104 


1782. 


CASES  IN  EASTER  TERM  IN  THE 

fidnction  is  this :  where  the  objection  is  on  the  face  of  the 
declaration,  nothing  can  cure  it;  but  where  it  appears  re- 
gular on  the  face  of  the  proceedings,  it  is  otherwise. 

AsHUBST,  Justice, — Where  the  objection  arises  in  point 
of  locality,  it  is  necessary  to  take  advantage  of  it  by  plea  to 
the  jurisdiction.     There  must  be 

Judgment  for  the  plaintiffl 

A  few  days  afterwards,  in  the  course  of  the  same  term, 
the  Court  said  that  they  were  not  satisfied  with  this  judg^ 
ment,  and  directed  a  second  argument.  The  case  was  there- 
fore again  argued  in  this  term  by  Baldwin  and  Lane. 

Baldwinj  for  the  plaintifP. — The  question  is,  whether  the 
defendant,  in  an  action  upon  a  judgment  obtained  in  an  in- 
ferior court,  can  put  in  issue  a  fact  upon  which  he  might 
have  taken  issue  below.  If  this  be  permitted,  great  inoon« 
yenience  will  follow.  Supposing  that,  instead  of  bringing 
an  action  on  the  judgment,  the  plaintiff  sues  out  execution, 
it  would  be  ground  for  an  action  of  trespass.  Litigation 
and  expense  would  be  increased,  and  the  inferior  jurisdic- 
tions would  become  useless.  The  invariable  rule  is,  that 
these  objections  shall  be  taken  in  the  first  instance.  There 
are  many  decisions  in  the  books  on  the  point :  the  latest  is 
that  of  Raidand  v.  Veak  (t).  It  is  there  laid  down  by  Lord 
Mansfield,  in  delivering  the  judgment  of  the  Court,  that 
if  the  cause  of  action  does  not  arise  within  the  jurisdiction^ 
the  defendant  should  avail  himself  of  it  by  plea  in  the  court 
below.  A  prohibition  lies  where  the  defendant  is  prevented 
by  artifice  from  pleading  to  the  jurisdiction,  or  if  his  plea 
be  overruled.  Mendike  v.  Stvnt  (m).  If  the  want  of  juris- 
diction appears  on  the  record  it  is  matter  of  error,  Quarles 
v.  SearU  (n) ;  but  if  the  jurisdiction  is  stated,  and  the  party 
imparles,  or  pleads  another  plea,  he  cannot  afterwards  take 
advantage  of  this  objection.  Lucking  y.  Denning  {p)y  Wage- 
man  v.  Smith  (p).  In  Higginson  v.  Martin  (q)  the  Court 
was  equally  divided.     [Bullsb,  J. — Judgment  was  in  that 


(/)  B.  R..  H.  14  Geo.  3, 
Cofmp.  20. 

(m)  C.  B.,  M.  29  Car.  2, 
2  Mod.  272;  1  Freeman,  294, 
S.C. 

(n)  B.  R.,  M.  3  Jac.  1, 
Cro,  Jac,  95. 


{o)B.R.yTAAnney\  Salk. 
20J. 

{p)  B.  JR.,  T.  22  Car.  2, 
1  Mod.  63. 

(q)  C.  A,  H.2S&  29  Car. 
2,  2  Mod.  195;  S.  C.  1  Fw- 
mauy  322. 
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case  given  for  the  plaintiff  by  all  the  Judges.  Wyndham 
gave  an  opinion  differing  from  that  which  he  had  given  two 
terms  before.  I  state  the  case  from  Sir  Edward  Northey's 
note  (r).]  Lastly,  Gmnne  v.  Pocie  and  Rowland  v.  Veale 
are  both  in  point  for  the  plaintiff. 

Lane^  contra. — The  Court  directed  a  second  argument, 
on  the  ground  that,  though  the  officer  might  be  excused 
where  the  want  of  jurisdiction  does  not  appear  on  the  face 
of  the  proceedings,  yet  that  it  is  otherwise  with  regard  to 
the  party  himself,  who  must  know  the  want  of  jurisdiction. 
The  demurrer  in  this  case  admits  that  the  cause  of  action 
did  not  arise  within  the  jurisdiction ;  but  it  is  objected  that 
the  defendant  ought  to  have  pleaded  the  want  of  jurisdiction 
below,  and  that  he  cannot  now  take  advantage  of  it. 

There  are  three  kinds  of  inferior  jurisdictions :  1.  Those 
that  are  limited  as  to  the  subject  matter;  8.  Those  limited 
as  to  persons ;  3.  Those  limited  as  to  place.  In  the  first, 
if  the  subject  matter  was  out  of  the  jurisdiction,  all  the  par- 
ties concerned  are  trespassers  (a) ;  in  the  second  and  third, 
all  are  trespassers  unless  the  jurisdiction  is  stated  on  the 
face  of  the  proceedings,  when  the  officer  is  excused,  but 
the  party  himself  is  still  liable  as  a  trespasser.  If  he  be 
liable  as  a  trespasser,  it  is  obvious  that  the  defendant  is  not 
concluded,  by  his  omission  to  take  issue  on  the  jurisdiction 
in  the  court  below.  There  are  numerous  authorities  to 
show  the  party  a  trespasser.  j?r.  Jb.  Action  sur  le  staitUe, 
40.  36.  Id.  Judgment,  123. 19.  The  case  qf  ihe  Mar^ 
sfudsea  (/),  in  which  it  was  held  that  trespass  lay  against 
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(r)  There  is  great  contra^ 
diction  in  the  reports  of  this 
case.  In  the  report  in  2  Mod, 
the  Chief  Justice  and  Wynd- 
ham  are  made  to  say,  "  the 
plaintiff  may  allege  the  cause 
of  action  to  arise  out  of  the 
jarisdiction ;  and  as  to  his  being 
estopped,  by  admitting  of  the 
jurisaiction  below,  that  cannot 
be,  because  an  admittance  can- 
not give  a  court  jurisdiction 
where  it  had  none  originally  ;** 
while  in  Mendyke  v.  Siint^  2 
Mod*  273,  the  same  Judges 
say,  that  **  after  the  defendant 
has  admitted  the  jurisdiction. 


by  pleading  to  the  action,  espe* 
cialJy  if  verdict  and  judgment 
pass,  the  Court  will  not  ex- 
amine whether  the  cause  of  ac- 
tion did  arise  out  of  the  juris- 
diction or  not.'*  See  further 
upon  this  point,  1  Freeman, 
323  («),  2d  ed. ;  R.  v.  Com- 
mUsioners  of  Semers,  B.  A., 
M.  46  Geo.  3,  7  £ast,  80; 
Green  v.  Rutherford^  I  Ves. 
sen.  471* 

(s)  See  Butter's  Niri  Prituy 
83. 

(0  B.  R.,  M.  10  Jac.  1, 
\0  Hep.  68  b. 
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178S.       ^^  ^^  officer  and  the  party*— a  very  haixl  case.     Weaver 
V.  Clifard  («),  Hodson  v.  Cot*  (dp). 

In  Higginson  v.  Martin  (j^),  it  is  said  by  Norih,  C.  J., 
and  n^dAom,  J.^  on  the  authority  of  SquWs  case  {x)^  that 
he  who  sues  in  an  inferior  court  is  bound,  at  his  peril,  to  take 
notice  of  the  bounds  and  limits  of  that  jurisdiction ;  and  if 
the  party,  after  a  verdict  below,  prays  a  prohibition,  and 
alleges  that  the  court  had  no  jurisdiction,  a  prohibition 
shall  be  granted;  and  it  is  no  estoppel  that  he  did  not  take 
advantage  of  it  before  (a).  In  Higginson  v.  Martin^  as 
reported  in  Bttller*s  Nisi  Prvus  (ft),  it  is  said  that  the  plain^ 
tiff  bek>w  ought  to  know  the  extent  of  the  jurisdiction  to 
which  he  applies  for  justice,  and  therefore  if ,  in  an  action 
for  false  imprisonment,  he  justifies  under  the  process  of  an 
inferior  court,  the  plaintiff  above  might  reply,  that  the  cause 
of  action  arose  out  of  the  jurisdiction  of  the  court ;  and  a 
rejoinder,  praying  judgment,  if  the  plaintiff,  having,  by  his 
pleading  in  the  inferior  court,  admitted  the  jurisdiction 
there,  shall  now  be  admitted  to  deny  it  here,  would  not  be 
good. 

It  is  said  that  the  defendant  below  admitted  the  jurisdic- 
tion by  his  plea,  but  that  does  not  i^pear  by  the  present 
record.  If  it  was  so,  the  fact  ought  to  have  been  replied  by 
the  plaintiff. 

In  Rowland  V.  Veale  the  Court  went  on  a.presumption  in 
favour  of  the  jurisdiction ;  but  such  a  presumption  is  ex- 
cluded here,  since  the  plaintiff  by  his  demurrer  has  admitted 
the  want  of  jurisdiction.  In  Gwinne  v.  Pooler  the  plaintiff 
was  an  administrator,  and  peradventure,  in  the  language  of 
Powell,  B.y  he  might  not  know  that  the  cause  of  action  arose 
out  of  the  jurisdiction. 

Cur,  adv.  vuU. 

Lord  Mansfield  now  delivered  the  judgment  of  the 
Court.— -Upon  looking  into  the  record,  there  is  no  question 
at  all.  A  wide  argument  has  been  gone  into  as  to  how  far 
an  officer  may  be  justified,  and  how  far  a  party  is  concluded 

(fi)  B.  R.,  E.  44  Elix.,  2  («)  C.JB.,  £.  27  Car.  2,  2 

Bulsir.  62.  Mod.  27;  I  Freeman,  193,  S.  C. 

(jf)  B.  R^  M.  35  Car.  2,  (a)  See  Blacquiere  v.  Han- 

\  Vent.  369.  kins^  ante,  vol.  i.  p.  378. 

iy)  C.  B.,  H.  28  &  29  Car.  (4)  P.  83. 
2, 2  Mod.  197.  inde  ante,  p.  104. 


108 


CASES  IN  EASTEH  TERM. 


1782. 


Hbrbrbt 

9. 

Cook. 


The  doctrine  of  Lord  Ma  ns- 
FiELD^  that  the  judgment  of  an 
inferior  court  not  of  record^  and 
of  a  foreign  courts  is  not  con- 
dusive^  has  been  fref^uently  re- 
cognised. See  Sinclair  v.  Poaer, 
antes  vol.  i.  p.  4,  20  St.  Tr. 
469,  S.  C. ;  Amott  r.  Redjem, 
C. B., H.6&7G.4,3  B'mgh. 
357;  Huxham  v.  Smith,  2 
Campb.  N.  P.  C.  19;  Bames 
V.  mnkler,  2C.8lP,  N.  P.  C. 
345.  It  is  very  difficult  to  dis- 
cover  the  grounds  unon  which 
these  cases  proceed.  While  the 
sentence  of  a  foreign  court  of 
admiralty,  a  sentence  of  expul- 
sion or  deprivation  of  a  member 
of  a  college,  and  a  conviction 
by  a  justice  of  the  peace,  are  re- 
garded as  conclusive,  the  judg- 


ment of  an  inferior  court  of  com- 
petent jurisdiction  may  be  exa- 
mined, and  all  the  grounds  upon 
which  it  has  proceeded  once 
more  inquired  into.  It  does 
not  appear  that  this  doctrine 
has  an  earlier  origin  than  the 
time  of  Lord  Mansfield,  and 
although  it  has  been  frequently 
incidentally  recognised,  it  has 
never  been  solemnly  adjudged 
to  be  law.  . 

The  question  as  to  the  con- 
clusiveness of  a  foreign  judg- 
ment arose,  but  was  not  de- 
cided, in  Plummer  v.  Wood'- 
bume^  B.  12.,  T.  6  Geo.  4> 
4B.8lC.  625,  7  D.  &  fi.  25, 
S.  C.  /  see  also  Briscoe  v.  Ste- 
pheru,  C.  B.,  T.  5  Geo.  4,  2 
Bitigk.2l6. 


Salnidaj, 
11th  Maj. 


AsTLE  V.  Grant. 
(Reported^  ante,  vol.  ii.  p.  731,  n.  (4). 
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haying  taxed  full  costs,  notwithstanding  the  statute  SS  and 
S3  Car.  S,  c.  9,  Arden  obtained  a  rule  to  show  cause  why 
the  master  should  not  review  his  taxation. 

Lee^  S.  G.<f  and  Chambre,  showed  cause. — Thedefendant, 
by  pleading  a  right  of  way,  has  placed  a  justification  on 
rea»rd»  and  the  plaintiff  is  dierefore  entitled  to  his  full  costs. 
Asser  v.  Finch  (c),  Beak  v.  Moore  (d)-  The  freehold  here 
might  come  in  question,  for  though  the  width  of  the  way  is 
set  out,  the  length  is  not.  By  putting  this  justification  on 
the  record,  a  great  additional  expense  has  been  imposed  on 
the  plaintiff. 

'  Arden  and  Wood^  CDn^a.**The  question  is,  whether  a 
man  who  is  guilty  of  an  involuntary  trespass  in  a  close,  in 
which  he  happens  to  have  a  right  of  way,  shall  be  saddled 
with  full  costs .'  He  is  compelled  to  plead  his  right  of  way, 
otherwise  the  plaintiff  might  give  in  evidence  every  cart  and 
carriage  which  he  has  driven  over  the  load.  The  plaintiff 
cannot  therefore  complain  of  the  justification,  as  he  might 
have  described  the  jJaee  where  the  trespass  was  actually 
committed;  in  which  case  the  defendant  might  safely  have 
pleaded  not  guilty.  The  statute  was  passed  to  prevent 
frivolous  actions  of  trespass.  Suppose  two  persons  are  found 
trespassing  over  the  plaintiff^s  close ;  that  one  of  them  has  a 
right  of  way,  and  the  other  not ;  that  the  one  justifies,  to 
which  there  is  a  new  assignment,  and  the  other  pleads  not 
guilty;  and  that  there  is  a  verdict  against  both,  and  a  shilling 
damages;  in  this  case,  the  party  who  had  a  right  of  way 
must  pay  costs,  while  he  who  had  no  right  of  way  will  pay 
none.' 

In  Aeser  v.  FtncA,  the  bounds  of  the  way  came  in 
question ;  but  here  the  extent  of  the  way  is  admitted  by  the 
pleadings.  The  new  assignment  admits  the  description  as 
stated  in  the  plea,  viz.  a  way  for  cattle,  carts,  &c.  of  the 
breadth  of  twenty  feet,  as  the  same  was  then  staked,  ditched, 
or  bounded  out,  lying  in  the  said  place,  called  the  Crofts^ 
leading  from  a  certain  public  highway,  &c.  in  the  said  award 
before  mentioned,  into,  through,  and  over  the  said  place 
in  which,  &c. 

Lord  Mansfield. — This  question  arises  on  the  statute 
for  preventing  frivolous  suits.     Whenever  there  i^  a  new 


(c)  B.R.,  M.  30  Car.  2,  2 
Lev.  234. 


(d)  B.R.,T.l5G.2^2Sir, 
H68. 


TWENTY.SECOND  GEORGE  III. 

asBignmeiit  there  is  a  new  action,  and  this  appears  to  me  fo 
be  equivalent  to  not  guilty  to  the  declaration,  and  nothing 
else.  Does  the  freehold  come  at  all  in  question?  The  de- 
fendant has  a  right  of  way — the  declaration  forces  him  to 
plead  it  He  does  so  with  absolute  certainty.  The  plaintiff 
replies  a  trespass  extra  viam;  he  says,  I  do  not  mean  any 
trespass  in  the  way;  and,  in  truth,  there  was  no  question 
about  it.  It  is  therefore  a  general  action  of  trespass,  and 
the  case  in  Levinx  admits  that  it  would  be  so  if  the  road 
were  agreed. 

BuLLEK,  Justice. — I  think  the  case  in  Lernnz  went  on  a 
wrong  ground,  for  it  is  not  sufficient  to  say  that  the  freehold 
mighi  come  in  question ;  the  statute  requires  that  it  should 
come  in  question ;  and  then  the  judge  may  certify.  The 
plain  meaning  of  the  legislature  is,  that  it  should  come  in 
question.  The  frediold  here  could  not,  or  at  least  did  not, 
come  in  question. 

Rule  absolute  (e). 


Ill 
1782. 
cookbbkl 
Allanson. 


(e)  In  Buller's  N.  P.  330, 
there  is  the  following  note  of  this 
case:  *' Adjudged,  that  where 
the  defendant  justified  for  a 
right  of  way,  and  the  plaintiff 
replied  extra  viam^  and  the  de- 
fendant pleaded  not  guUtyt  the 
plaintiff  should  have  no  more 
costs  than  damages,  unless  the 
Judge  certified,  for  the  title 
does  not  come  necessarily  in 
question.  It  may,  or  it  may 
not ;  and  if  it  does,  the  Judge 
ought  to  certify."  *'  Whence," 
adds  Mr.  Baron  Hullock  {on 
Costs,  vol.  i.  p.  79  (n)),  *'  it 
should  seem  to  have  been  the 
opinion  of  Mr.  Justice  Bulleb, 
that  the  principle  which  go- 
verned the  decision  in  Cockerel 
V.  AUanson,  extends  to  deprive 
a  plaintiff  of  full  costs,  without 
a  certificate,  in  cases  where  a 
rightof  wayis  generally  pleaded, 
as  in  2  Lev,  234,  and  a  replica- 
tion of  extra  viam^  ana  not 
guilty  thereto.*'  The  language 
of  Mr.  Justice  Bullbr,  as  given 
in  the  text,  justifies  this  con- 
jecture;  but  the  opinion  ex- 


him  cannot  now  be 
considered  as  law.  The  case 
of  Asser  v.  Finch  has  been,  on 
several  occasions,  recognized  and 
acted  upon.  Martin  v.  VaUance^ 
B.  R.,  £.  4 1  G.  3, 1  East,  350 ; 
Taylor  v.  NichoUt,  B.  R.,  H. 
60  G.  3,  3  B.  &  i^.  443. 

Were  the  question  to  be  ar- 
gued independent! V  of  the  latter 
authorities,  it  might  well  be 
contended  that  there  is  no  sub- 
stantial distinction  between  As' 
ser  V.  Finch  and  the  principal 
case,  and  that,  according  to  the 
opinion  of  Mr.  Justice  Bullbb, 
tne  plaintiff,  in  both  cases,  re- 
covering less  than  40«.  damages, 
on  the  new  assignment,  comes 
within  the  statute  22  &  23  Car. 
2,  c.  9,  and  is  entitled  to  no  more 
costs  than  damages.  The  rea- 
son why,  in  case  of  a  special  plea 
being  pleaded,  the  statute  has 
been  held  not  to  applv>  is,  be- 
cause it  must  appear  either  that 
the  freehold  did  come  in  ques- 
tion— in  which  event  a  Judge's 
certificate  is  unnecessary,  since 
he  would  be  called  upon  to  car- 


112 


CASES  IN  TRINITY  TERM  IN  THE 


1782- 

COCKBBBL 


Allanson. 


tiff  vhat  is  apparent  upon  the 
recordf— or  that  it  could  not^  on 
the  pleadings,  be  brought  in 
question,  which  is  a  case  to 
which  the  statute  is  not  in- 
tended to  apply.  Martin  t.  VaU 
lance,  and  Taylor  r.  NichoUs, 
do  not  appear  to  come  within 
this  reasoning.  A  right  of  way 
was  pleaded  generally^  and  not 
b?  ikietes  and  bounds ;  and  the 
plaintiff  new  assigned,  to  which 
the  defendantpleaded  notguilty; 
and  on  this  issue  there  was  a 
Terdict  for  the  plaintiff  for  less 
than  40s.  damages.  The  ques- 
tion to  be  considered  then  isj 
whether^  under  these  pleadings, 
the  freehold  could  come  in  ques- 
tion, and  whether  it  will  appear 
on  the  whole  record  that  it  came 
in  question  or  not  ?  It  has  been 
saia^  that  '*  if  the  special  plea  be 
not  traversed^  or  if  traFcrsed  and 
found  for  the  defendant,  yet  if 
the  plaintiff  new  assign^  and  the 
defendant  plead  not  guilty  to 
the  new  assignment,  and  it  be 
found  against  him,  no  certificate 
is  necessary;  for  though  the 
right  as  claimed  by  the  plea  be 
determined  in  farour  of  the  de- 
fendant, yet  the  applicability  of 
that  right  to  the  trespass  com- 
plained of  is  put  in  issue  by  the 
new  assignment  and  plea  there- 
to ;  and  therefore  it  appears  by 
the  whole  record^  whether  the 
freehold  came  in  question  or 
not."  1  Sound.  300  (n),  5th  ed. 
To  this  it  may  be  replied,  that 
the  applicability  of  the  right 
claimed  by  the  plea  to  ail  the 
trespasses  complained  of,  is  not 
put  in  issue  by  the  new  assign- 
ment and  plea  thereto,  and  that 
therefore  it  cannot  appear  by 
the  whole  record  whetner  the 
freehold  came  in  question  or  not. 
For  example:  The  plaintiff  de- 
clares for  breaking  and  entering 
bis  close,  called  A ;  the  defend- 
ant pleads  generally  a  right  of 


way  oyer  A,  without  setting  out 
the  metes  and  bounds;  the 
plaintiff  trayerses  the  right  of 
way^and  new  assigns  fjf/ra  viam, 
to  which  the  defendant  pleads 
not  guilty.  The  plaintiff  here 
says,  ^'  You  haye  not  the  right 
of  way  which  you  claim  oyer  A; 
and  if  you  have,  yet  you  hare 
committed  other  trespasses  in 
i^,  which  you  haye  not  justified." 
In  new  assigning  he  waives  al- 
together the  consideration  of  the 
trespasses  affected  to  be  justi- 
fied, and  asserts  that  the  matter 
of  the  special  plea  has  no  ap- 
plication whatever  to  the  tres- 
passes of  which  he  complains  in 
his  new  assignment.  In  evi- 
dence he  proves  other  trespasses 
than  those  covered  by  the  spe- 
cial plea;  and  the  defendant  may 
meet  that  evidence  by  showing 
that  the  alleged  acts  of  trespass 
proved  under  the  new  assign- 
ment were  committed  on  his 
own  soil  and  freehold.  The  soil 
and  freehold  thus  come  directly 
in  question,  and  the  jury  find 
that  they  are  the  soil  ana  free- 
hold of  the  plaintiff;  but  of  this 
no  trace  is  to  be  found  on  the 
record.  It  neither  appears  that 
it  did  come  in  question,  nor  that 
it  did  not  come  in  question.  Is 
it  not  then  a  case  strictly  within 
the  statute,  a  case  in  which  it 
is  possible  for  the  freehold  to 
come  in  question,  and  where  it 
does  not  appear  either  upon  the 
record  or  by  the  certificate  of 
the  Judge  that  it  did,  or  did 
not  come  in  question  ? 

This  view  of  the  authorities 
is  strengthened  by  what  fell 
from  Mansfield,  C  •/.,  iu 
Gregory  y.  Ormerod,  C  B,,  T. 
51  G.3,  4  Taunt.  100.  "This 
is  totally  distinguishable  from 
Martin  r.  Fallance,  and  it  is 
not  wonderful  that  Duller,  i/., 
should  have  expressed  dissatis- 
faction at  those  cases,  for  it  is  a 
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rule  18  once  established,  it  is  something  certain  to  go  by ;  and 
in  all  the  cases  ivhere  the  parties  have  been  held  liable,  the 
twenty-four  hours  have  been  exceeded.  If  the  j  ury  thought 
that  a  man  taking  a  bill  was  to  run  to  receive  it,  they  must 
be  aware  of  the  inconvenience  of  taking  drafts.  The  jury 
having  found  a  verdict  for  the  defendant,  a  new  trial  was 
moved  for  by  the  direction  of  Lord  Mansfield  ;  and  a  rule 
nisi  having  been  granted, 

Wallace  and  Smith  showed  cause. — Reasonable  time  must 
depend  upon  circumstances.  Thus,  if  a  bill  is  received  in 
the  country,  it  must  be  obvious  that  the  time  must  be  en- 
larged. If  a  man  has  drafts  payable  at  different  places,  he 
may  object  to  the  receipt  of  any  more  drafts.  It  is  not 
necessary  to  go  faster  than  usual ;  but  in  the  present  case  the 
plaintiff  had  ample  time  to  present  the  draft  on  the  day 
upon  which  he  received  it ;  the  distance  was  only  half  a  mile, 
and  he  had  four  hours.  The  cases  cited  at  the  trial  by  the 
Solicitor-General  all  contained  some  circumstances  of  dili- 
gence used  by  the  holder,  though  ineffectually.  Hankey  v. 
Trotman  (a),  Camden  v.  Cowley  (ft),  and  BuUer's  N.  P. 
272,  were  cited. 

Lee^  S.  G.,  and  Baldwin,  contra. — It  is  of  great  conse- 
quence that  there  should  be  some  established  rule  as  to  the 
presentment  of  these  drafts;  and  leaving  the  question  en- 
tirely to  the  jury,  prevents  any  such  rule  from  being  esta- 
blished. At  Child'Sy  the  practice  is  to  send  out  all  their 
drafts  at  nine,  because,  without  an  army  of  messengers,  it 
would  be  impossible  to  send  out  every  bill  separately.  They 
were  astonished  to  hear  that  another  opinion  was  entertained 
at  Hoards,  On  a  question  like  this,  convenience  makes  the 
law.  Not  one  case  on  this  subject  can  be  mentioned  which 
does  not  show  that  a  longer  time  than  this  is  no  laches. 
From  Mr.  Justice  Denni  son's  note  oi  Hankey  v.  Trotman, 
circumstances  appear  which  are  not  stated  in  the  printed 
report.  The  plaintiffs  went,  at  four  o'^clock,  to  the  banking- 
house,  and  got  the  bill  marked,  without  procuring  payment ; 
and  the  bankers  having  stopped  at  six,  this  was  held  to  be 
laches.  In  fact,  persons  receiving  drafts  hardly  ever  carry 
them  for  payment,  but  deliver  them  to  their  own  bankers^ 
and  they  are  consequently  not  presented  till  the  ensuing  day. 


(a)  B.  R.,M.  20  G.  2,  1  W. 
Bl.\. 


(6)  B.  R.,  E.  3G.3,  1  fPl 
BL  417. 
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ought  not  to  depend  on  the  number  of  bills  received,  and  tk^ 
distance  of  the  various  places.  There  ought  to  be  some 
general  rule,  and  that  rule,  I  think,  should  be,  that  it  shall 
be  sufficient  to  present  the  bill  the  next  day. 

Lord  Mansfield  and  Mr.  Justice  Ashubst  concurred 
with  Mr.  Justice  Buller  as  to  the  propriety  of  sudh  a  rule. 
Mr.  Justice  Willes  said,  that  although  he  at  that  time 
concurred  with  the  rest  of  the  Court,  yet,  as  the  consequences 
of  laying  down  a  certain  rule  were  highly  important,  he 
should  hold  himself  at  liberty  to  revise  his  opinion. 

Rule  absolute. 


This  cause  was  accordingly  tried  in  the  vacation  after 
Trinity  term,  when  the  evidence  varied  from  that  given  otk 
the  first  trial.  The  defendant  proved,  that  in  the  case  of  the 
bankruptcy  of  CAa^r  and  Rivers^  Sir  Christopher  Raymondy 
who  was  the  holder  ofi  a  bill  on  that  house,  suffered  the  loss 
of  it  by  not  presenting  it  the  day  he  received  it.  It  was  also 
proved  that  the  loss  of  three  bills  drawn  on  Fardyce  fell  on 
the  holders,  they  not  having  presented  them  the  day  they 
received  them.  Some  witnesses  also  were  produced  to  show 
that  the  practice  was  to  present  bills  on  the  same  day.  The 
plaintiff,  in  reply,  shewed  that  it  was  the  practice  of  several 
bankers  not  to  send  bills  to  be  received  until  the  next  day, 
unless  they  were  received  before  nine  o'clock  in  the  morning. 
Mr.  Havkey^  a  banker,  sai^,  that  if  he  had  a  draft  on  Hoare 
which  he  had  not  received  before  nine,  he  should  not  send  it 
till  the  next  day.  A  clerk  of  Drummond's  proved  that  they 
did  not  receive  on  the  same  day  the  amount  of  their  drafts 
on  the  city,  unless  paid  into  their  shop  before  nine,  nor  of  the 
drafts  on  their  neighbours,  unless  paid  in  before  eleven.  The 
jury  retired,  and  having  consulted  for  three  hours,  found  a 
verdict  for  the  defendant,  delivering  their  reason  in  writing, 
that,  according  to  the  usage  of  the  city,  there  was  sufficient 
time  for  the  plaintiff  either  to  have  received  it  himself  or  to 
have  sent  it  to  His  bankers. 

In  the  ensuing  Michaelmas  term  a  rule  nisi  for  a  new 
trial  was  obtained ;  but  as  the  same  question  had  arisen  in 
the  case  of  Appleton  v.  Szceetapple  (g*),  the  Court,  upon 
making  the  rule  for  a  new  trial  absolute  in  the  latter  case, 
enlarged  the  rule  in  this.     In  the  course  of  the  same  term. 


ig)   Vide  post. 
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and  thereby  might  and  ought  to  have  had  certain  due  and 
lawful  tolls  and  profits  of  his  said  market.  That  the  de- 
fendants, on  Saturdayj  the  28th  of  Jvly^  1781,  being  a 
marketnday,  erected  and  set  up  divers  stalls  in  a  certun  part 
of  the  town  of  Mcmchester  out  of  the  public  market  of  the 
said  town,  and  not  within  the  market  of  the  plaintiff,  but 
near  and  adjoining  thereto,  for  the  purpose  of  selling  divers 
goods  of  such  nature  as  are  usually  sold  in  markets,  and  as 
were  sold  in  the  market  of  the  plaintiff;  and  continued  the 
said  stalls  from  thenceforth  hitherto ;  and  caused  and  per- 
mitted to  be  sold  on  the  said  stalls  great  quantities  of  such 
goods  as  were  on  the  said  days  sold  in  the  plaintiff^s  maiiiet, 
for  a  certain  hire  and  reward  paid  therefore  to  the  defend* 
ants,  without  the  licence,  and  against  the  will,  of  the  plaintiff, 
whereby  the  plaintiff  lost  many  valuable  and  large  tolls  and 
profits  which  he  might  and  ought  to  have  had* 

The  second  count  was  the  same,  only  stating  the  plaintiff 
to  be  possessed  of  the  manor  and  market  of  Manchester^ 
and  of  a  certain  other  market^  &c. 

The  third  count  stated  that  the  plaintiff  was  possessed  of, 
&c.  and  liath  during  ali  that  time  provided  proper  and  suf- 
jident  stalls^  in  the  said  market,  for  such  persons  who  needed 
and  required  the  same  for  the  sale  of  their  goods,  and  also 
had,  and  ought  to  have  had,  the  correction  of  the  said 
market ;  and  whereas  all  persons  resorting  to  the  said  town 
on  Saturdays  for  the  sale  of  their  flesh  meat  and  other  goods, 
and  selling  the  same  upon  stalls,  ought  to  sett  the  same  on 
4he  stalls  of  the  plaint^,  P^yi^  him  a  reasonaUe  sumjor 
every  stall,  the  defendants  set  up  stalls,  and  sold  thereon 
quantities  of  flesh  meat  and  other  goods,  &c.  as  in  the  first 
count. 

The  fourth  count  was  the  same  in  substance,  only  stating 
the  plaintiff's  market  to  be  for  the  selling  of  all  manner  of 
flesh  meat,  and  that  all  butchers  and  other  persons  resorting, 
&c.  ought,  &c. 

The  fifth  count  stated  the  plaintiff  to  be  possessed  of  the 
manor  qf  Manchester y  and  of  a  market  to  be  holden  in 
certain  streets  and  places  in  the  said  town,  appointed  and 
approved  of  by  the  plaintiff,  for  the  buying  and  selling  flesh 
meat ;  and  that  the  defendants  erected,  &c.  in  a  part  of  the 
town  out  of  the  said  streets  and  places  so  appointed  and 
sold,  &c. 

The  seventh  count  charged  the  defendants  with  setting  up 
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The  case  came  on  to  be  argued  on  Friday,  the  ^th  of 
April,  by  Chambre  for  the  plaintiff,  and  Wood  for  the  de* 
fendants. 

Cfiambre^  for  the  plaintiff. — The  right  of  the  plaintiff  is 
admitted,  and  the  only  question  that  remains  is.  Whether 
the  defendants  have  done  him  an  injury?  It  is  objected, 
that  erecting  these  stalls  was  not  setting  up  a  market ;  that 
if  it  was  setting  up  a  market  it  was  no  injury,  because  no* 
thing  was  sold  but  flesh  meat,  which  paid  no  toll ;  and  that 
stallage,  which  was  paid  to  him,  was  only  for  the  use  of  his 
soil  and  stalls,  and  not  as  owner  of  the  market.  It  was  also 
objected  that  the  stalls  were  not  sufficiently  convenient,  which 
was  left  to  the  jury.  The  answer  to  the  first  objection  is, 
that  this  is  not!  a  question  concerning  the  usurpation  of  a 
franchise  on  the  crown ;  though,  if  it  were  necessary  so  to 
contend,  this  was,  in  fact,  an  erecting  of  a  market;  It.  v. 
Marsden  (a) ;  where  it  was  admitted  that  the  party  might 
have  an  action.  The  old  remedy  in  these  cases  seems  to 
suppose  that  great  part  of  the  injury  consisted  in  erecting 
the  building,  for  it  might  be  thrown  down  as  a  nuisance. 
Fitzherbert,  Quod  permiitat  prostertiere  quoddam  mercatum. 
This  is  therefore  a  separate  and  substantial  injury.  Tolls 
are  not  necessarily  incident  to  a  market,  and  when  there  are 
no  tolls,  unless  the  erecting  of  stalls  be  an  injury,  no  injury 
could  be  committed,  unles^it  should  be  depriving  the  owner 
of  the  market  of  his  court  of  piepoudre,  or  appointing  the 
clerk  of  the  market,  which  are  burdens  rather  than  benefits. 
But  erecting  stalls  is  an  injury.  Prior  of  Dunstable's  case, 
11  H.  6.  19.  2  Rd.  Ab.  123,  C.  pL  1.  It  is  said,  that,  as 
flesh  meat  pays  no  toll,  the  selling  flesh  meat  at  the  de- 
fendants' stalls  was  no  injury ;  but  selling  goods  at  the  time 
of  the  old  market  being  held  is  itself  an  injury,  and  no  proof 
of  particular  damage  is  necessary.  Fleta,  b,  4,  c,  2S,  s.  13, 
14,  2  RoL  Ab,  123,  G.  pi.  2.  But  supposing  that  a  loss  of 
profit  is  necessary  to  sustain  this  action,  there  has  been  an 
actual  loss;  for  stallage  is  a  profit  belonging  to  a  market,  and 
this  has  been  diminished.  Though  stallage  is  not  necessarily 
incident  to  a  market,  yet  it  is  a  profit  which  may  be  con- 
nected with  it.  The  crown  cannot  grant  a  market  to  be 
held  on  another  man^s  ground ;  and  stallage  is  the  perquisite 
which  is  enjoyed  by  the  owner  of  the  soil.     It  may  be  pre* 


(a)  M.  6  G.  3,  3  Burr,  1812;  1  IV.  BL  579,  S.  C. 
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scribed  for  under  the  name  of  toll.     2  Rol.  Ab.  123,  B.  pi. 

S,  2  Lulw.  1518.     The  last  objection  is,  that  the  plaintiff 

has  not  done  what  he  ought  to  have  done^  because  his  stalls     Mo8ex<bt 

were  not  sufficiently  convenient ;  but  this  is  no  defence.     It 

is  the  duty  of  the  owner  to  permit  persons  to  come  with 

their  goods  to  the  market,  but  he  is  not  bound  to  provide 

stalls ;  all  that  he  gives  is  the  use  of  the  soil.     If  stallage 

were  to  be  found  by  the  owner  of  the  market,  he  must  lose 

his  market  whenever  he  parted  with  the  soil.   The  decisions 

as  to  stallage  were  fully  considered  in  the  case  of  the  Mayor 

of  Northampton  V.  Ward{b). 

Woodj  for  the  defendants,  made  three  points :  L  Whether 
the  defendants  have  set  up  any  new  market ;  2.  Whether  an 
action  can  be  maintained  by  the  plaintiff  for  mere  loss  of 
stallage  when  there  is  no  loss  of  tolls;  3.  Whether  the 
plaintiff  can  maintain  this  action,  not  having  provided  suf- 
ficient stalls  for  the  selling  of  flesh  meat.  The  setting  up  a 
market  must  be  the  usurping  a  franchise,  not  merely  erecting 
a  building.  The  defendants  have  not  usurped  any  of  the 
privileges  incident  to  a  market.  They  have  not  erected  any 
court  of  piepoudre,  or  provided  any  weights  or  scales.     JS. 

V. (c),  R,  V.  Marsden  (d).    [Buller,  J, — In  the  case 

in  SliowcTy  the  action  was  against  the  persons  who  bought 
goods,  not  against  persons  who  erected  stalls.]  If  no  action 
lies  against  the  person  who  sells,  it  would  be  singular  if  an 
action  could  be  maintained  against  another  for  furnishing 
him  with  the  means  of  conveniently  selling.  The  erection 
of  a  building  cannot  be  a  ground  of  action.  Some  injury 
must  be  done.  There  are  no  doubt  cases  of  fraud  in  which 
actions  may  be  maintained,  as  for  privately  selling;  but  in 
those  cases  there  is  a  loss  of  toll  to  the  owner  of  the  market. 
The  writ  of  Quod  permittat  prosternere^  ^-c,  supposes  every 
incident  to  a  market.  2.  The  plaintiff  cannot  recover  for 
loss  of  stallage ;  stallage  must  always  be  taken  on  the  plain- 
tiff's soil :  but  here  he  claims  it  as  incident  to  his  market, 
and  he  sets  up  no  other  right  to  it  than  as  incident  to  his 
market.  [Chambre. — The  counts  as  to  stallage  may  be  laid 
out  of  the  case.  It  is  not  said  in  any  of  them  that  the 
plaintiff  was  bound  to  find  stalls,  but  that  in  fact  he  did 
find  them.  The  plaintiff  goes  only  on  his  right  to  the  market, 


(b)  B.  R.,  M.,   19  Geo.  2,    201. 
7  Str.  1238;  1  mis.  107,  .S.  C.         (d) 

(c)  E,  34  Car.  2,  2  ISkoxv.     1819. 
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y^^-m^       the  Mayor  of  Nortkampiofi  v.  Ward,  that  stallage  is  in- 

MosBLBT     cident  to  the  soil  only.      Then  supposing  the  plaintiff  to 

*^j_ have  been  owner  of  the  soil,  and  not  of  the  market,  could 

he  have  maintained  any  action  against  another  person  for 
erecting  stalls  on  his  own  ground  ?  If  the  right  is  incident 
to  the  plaintiff's  soil,  it  is  incident  to  another  person^s.  Under 
this  declaration  he  can  only  recover  damages  in  character  of 
lord  of  the  market,  and  not  of  lord  of  the* soil.  &  The 
plaintiff  not  having  provided  sufficient  stalls  cannot  main- 
tain this  action.  The  plaintiff  does  not  complain  of  loss  of 
tolls,  but  of  stallage;  and  this  is  a  sufficient  answer  to  the 
daim.  Suppose  the  case  of  a  ferry :  if  a  good  boat  is 
not  provided,  any  person  may  carry  passengers  in  another. 
Where  the  consideration  for  the  obligation  fails,  the  obUga- 
tion  itself  fails  toa  But  it  is  said  that  the  plaintiff  is  not 
obliged  to  find  stalls ;  it  is  admitted :  but  if  he  neglects  to 
provide  them,  he  must  not  complain  that  other  people  have 
supplied  the  deficiency.  No  other  damage  has  been  laid, 
or  proved.  The  merely  assembling  and  selling  in  another 
place,  though  it  may  be  the  subject  of  an  indictment,  will 
not  support  an  action  without  damage  shown.  [Buller,«/. 
— One  of  the  counts  states  the  ofience  to  be  erecting  stalls 
and  selling  too  near  the  plaintiff^s  market,  to  the  great 
nuisance  of  his  market.  This  is  the  injury,  and  suffident 
to  support  the  action.  The  count  is  not  hurt  by  the  dila- 
tion of  the  loss  of  stallage.  ] 

CJiambre,  in  reply. — The  cases  relative  to  usurpations  of 
market3  do  not  apply,  for  it  is  not  necessary  here  to  prove 
a  complete  usurpation  of  the  market.  Nor  is  the  case  in 
2  Shower  any  authority.  There  was  no  claim  in  that  case 
by  the  owner  of  the  soil,  and  no  connivance  with  any  other 
person.  It  is  said  that  the  defendants  have  na  court  of  pie- 
poudre, and  no  clerk  of  the  market ;  that  is  the  more  in- 
jurious  to  the  public ;  and  the  taking  no  toll  is  equally  proi 
judicial  to  the  owner  of  the  l^al  market.  The  case  of  the 
ferry  arises  from  necessity ;  but  there  is  no  such  necessity 
here,  unless  the  owner  of  the  market  shuts  it  up,  and  pre- 
vents the  public  from  resorting  to  it.  It  is  said  that  this 
action  rests  on  the  loss  of  stallage ;  but  it  is  not  so :  stallage 
is  only  one  of  the  injuries;  and  if  it  had  been  the  only  in- 
jury the  action  would  have  been  maintainable. 

The  case  standing  over  for  further  argument,  it  was 
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argued  in  Trinity  Term  (7th  June)  by  Davenport  for  the 
plaintifFy  and  WUsan  for  the  defendants. 

Davenport. — The  facts  found  apply  to  the  1st,  2d,  6th,  Mosblby 
7th,  and  8th  counts.  It  has  been  argued  on  the  other  side, 
that  because  the  defendants  have  not  usurped  upon  the 
crown  there  has  been  no  injury  to  the  individual ;  but  that 
proposition  cannot  be  maintained.  When  the  king  grants 
a  market  generally,  the  grantee  may  keep  it  where  he 
pleases ;  or  if  granted  to  be-  held  in  a  town,  he  may  keep 
it  in  any  place  in  that  town.  Dixon  v.  Robinson  (e).  The 
plaintiff,  therefore,  might  appoint  any  part  of  Manchester^ 
and  he  is  injured  by  the  erection  of  the  stalls  by  the  de- 
fendants within  the  town.  The  levying  of  a  market  by  the 
defendants,  so  near  the  market  of  the  plaintiff,  is  in  itself  an 
injuty.  2  Rci.  Ab.  140.  It  is  not  necessary,  to  constitute 
an  injury,  that  the  plaintiff  should  have  been  deprived  of 
tolls.  Tolls  are  not  necessarily  incident  to  a  market,  nor 
can  the  owner  entitle  himself  to  them  under  the  grant  of  a 
market.  If  a  market  is  granted  by  the  crown  subsequently 
to  another  grant,  and  to  the  injury  of  the  former  grantee, 
he  would  have  a  remedy ;  and  can  it  be  said  that  there  shall 
be  no  remedy  against  a  private  person  who  unlawfully  erects 
such  a  market  ? 

Wilson^  contra. — The  question  is.  Whether  the  plaintiff 
has  sustained  any  damage  from  the  act  of  the  defendants ; 
and  whether  such  damage  as  he  has  complained  of?  There 
are  only  two  modes  by  which  the  plaintiff  can  have  sustained 
an  injury — the  depriving  him  of  tolls  or  of  stallage.  The 
flesh  meat  sold  paid  no  tolls,  and  he  cannot  therefore  lose 
any  tolls,  nor  has  he  been  deprived  of  stallage.  The  grant 
of  a  market  does  not  carry  stallage  with  it,  for  stallage  is 
not  necessarily  incident  to  a  market,  and  the  plaintiff  caH 
therefore  only  claim  stallage  as  owner  of  the  soil.  But  he 
has  declared  for  an  injury  to  his  market,  of  which  there  was 
no  evidence. 

The  Court  having  taken  time  to  consider,  on  the  19th  of 
June^ 

Lord  Mansfield  (after  stating-  the  pleadings  and  case) 
said.  The  great  question  is.  Whether  an  action  will  lie  by  the 
owner  of  a  market  against  another  who  takes  the  profit  of 
his  own  sdl  by  the  erection  of  stalls,  without  usurping  any 


(e)  B.  K,  E.  2  Jac.  2,  3  Mod.  107. 
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franchise  upon  the  crown  ?  We  are  all  of  opinion  that  we 
are  bound  by  the  authorities  to  say  that  this  is  an  injury  for 
which  an  action  may  be  maintained.  The  authorities  are, 
the  Prior  of  DunsteUde's  case,  Br,  Ab.  Prescription^  98, 
2  Rol  Ab.  Market,  pi.  1  &  2,  Britton,  169,  c.  63,  Yard  v. 
Ford{f),  which  latter  case  is  almost  in  point,  and  on 
which  we  lay  great  stress.  There  was  no  allegation  in  that 
case  that  the  defendant  took  toll,  or  had  a  court  of  piepoudre, 
or  did  any  thing  that  would  be  an  usurpation  of  the  fran- 
chise. Upon  these  authorities,  and  upon  that  of  A.  v.  Mars* 
den,  we  are  all  of  opinion  that  there  must  be 

Judgment  for  the  plaintiff. 

(/)  B.  R.,  M.  22  Car.  2,  2  Sound.  172,  1  Lev.  296,  S.  C. 


Monday, 
10th  June, 

The  defendant 
received  the 
effects  of  an  in- 
testate under  an 
administnttion 
panted  to  Urn 
m  Bengalis  the 
Bttomey  of  the 
plaintiff,  who 
was  a  bond, 
creditor  of  the 
faitestate. 
Administration 
was  afterwards 
granted  in  this 
country,  and 
notice  was  given 
by  the  EnglUh 

to  the  litfendant 
not  to  p^  over 
the  eft^bces  in  hia 
h^ds  to  tlie 
pkintiC    MM, 
that  the  defend- 
ant could  not 
d«ny  the  titles  of 
the  plaintiff;  but 
that  h«  wju 
bound  tn  pajr 
over  to  hini  the 
cffktt  of  the 
iDtettat^  m  )m 


Fareingdok  V.  Clerk  (a). 

X  HIS  was  ah  action  for  money  had  and  received,  to  which 
the  defendant  pleaded  non  assumpsit.  The  cause  was  tried 
before  Lord  Mansfield  at  GuUdhali,  at  the  sittings  after 
last  Easter  Term,  when  the  jury  found  a  verdict  for  the 
plaintiff  for  £254,  subject  to  the  opinion  of  the  Court  on 
the  following  case : 

That  at  the  time  the  defendant  received  the  effects  now  in 
his  hands,  the  plaintiff'  was  a  bond-creditor  of  one  William 
Plato ;  that  the  defendant  received  the  effects  of  the  said 
William  Plaw  under  an  administration  obtained  by  him  in 
Bengal  as  attorney  for  the  plaintiff,  and  under  a  power  of 
attorney  granted  to  him  for  that  purpose ;  that  the  defendant 
arrived  in  England  Bbout  December^  1781,  having  the  said 
sum  of  £^i  in  his  hands,  being  the  aniDimt  of  the  effects 
he  had  received,  and  that  he  still  holds  tJie  same ;  that  ad- 
ministration was  granted  to  Plaices  widow  by  the  Prerogative 
Court  of  Cant-crbun/  in  November,  1781  ;  and  that  after- 
wards, on  the  renunciation  by  the  widow,  in  Febrnarr/^  178^, 
ad niiiiiiit ration  was  granted  to  Hodges  and  Htil^  ivro  of 
PlawB  bond-creditors,  by  the  Prerogative  Court  of  Cafi- 
itrbitr^ :  that  tlie  defendant  had  notiee  after  the  commence- 
ment of  the  action,  but  before  the  trial,  from  the  said  Hoiigcd 
and  Hilly  not  to  pay  the  said  sum  of  £2B^  to  the  plaintifl| 

(rt)  &\  €.  2  aUU^'s  R^iK  429, 


126 


1782. 


CASES  IN  TRINITY  TERM  IN  THE 

▼alid,  but  he  has  done  no  act  whatever  amounting  to  pay- 
ment. There  has  not  even  been  a  transfer  in  account,  and 
in  order  to  make  an  administration  of  assets  there  must  be 
an  actual  application  of  them.  Tourton  v.  Flower  (c)  and 
Chapman  v.  Turner  {d)  were  cited. 

Lord  Mansfield.— This  case  is  very  clear :  there  is  a 
contest  between  two  bond-creditors  for  priority,  and  one  of 
them  gets  administration  by  his  attorney.  The  payment  to 
the  attorney  was  payment  to  the  principal,  and  it  does  not 
lie  in  the  mouth  of  the  attorney  to  say  that  he  has  not  received 
the  money  for  the  benefit  of  the  party  by  whom  he  was  em- 
ployed to  receive  it. 

Judgment  for  the  plaintifi^(e). 


(c)  Cane.  T.  1735.  3  P. 
Williams,  369. 

(d)  11  Fin.Ab.  title,  Ese-^ 
cutor, 

(e)  It  is  said  by  Abbott> 
C.J^tohe"tL  settled  rule  of 
law,  that  an  agent  shall  not  be 
allowed  to  dispute  the  title  of 
his  principalj  and,  receiving 
money  in  that  capacity,  after- 
wards say,  that  he  did  not  do 
so,  and  did  not  receive  it  for 
the  benefit  of  his  principal,  but 
for  that  of  some  other  person." 


Dufon  V.  Hamond,  B.  R.,  H, 
59  G.  3,  2  5.  &  if.  313.  So 
where  a  person  claimed  goods 
in  the  possession  of  a  carrier, 
and  offered  to  indemnify  him, 
in  an  action  against  the  carrier, 
by  the  party  who  had  delivered 
the  goods  to  him, 'Gould,  •/., 
would  not  permit  the  defendant 
to  set  up  a  )iroperty  out  of  the 
plaintiff  Anon,  ated  3  Esp. 
115.  See  also  Roberts  v.  Ogtl- 
by,  Exch.,  E.  2  Geo.  4,  9  Price, 
269. 


Barzillai  t7.  Lewis  (a). 

X  HIS  was  an  action  upon  a  policy  of  insurance  of  a  ship 

warranted  neutral,  viz.  DtUch.    The  case  was  tried  before 

Lord  Mansfield,  when,  upon  the  following  facts,  the 

plaintiff  was  nonsuited : 

VAimable  Agaihie,  a  French  ship,  was  captured  by  an 

En^ish  vessel,  taken  into  Liverpool^  and  condemned.    She 

was  called  The  Three  GraceSj  and  was  purchased  by  a 

SmArd^^'*^  DttfcA  house,  who  sent  her  a  Dutch  pass,  or  sea  brief,  ac- 

EngHsh  property,  and  by  an  EngUtk  name,  the  sentence  not  stating  the  paiticalar  grounds  of  oon- 
demnfttion.  Held,  that  this  sentence  was  conclusive  evidence  that  £e  ship  was  not  Dutch.  Sembk, 
that  the  parties  wartandng  a  ship  to  be  neutral  are  bound  to  see  that  she  is  documented  according 
to  the  legulatioDB  of  the  belligerent  states. 

(a)  S.  C,  Park  Ins.  469,  4th  ed. ;  and  from  BuUer's  MSS., 
8  T.  R.  441. 


Monday, 
17th  June. 

Aship  warranted 
Z>M<cX,  and  sail, 
ingundera 
I>ii<c^name, 
whkhDutch 
sea  hnetf  was 
captured  by  the 
French^  and 
condemned  by 
sentence  of  the 
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regulations  of  the  French  government  on  the  subject  of 
prizes  make  no  part  of  the  law  of  nations,  nor  had  the  • 
plaintiff  any  notice  of  those  regulations.  The  vessel  was 
Dutch  by  the  law  of  nations,  and  according  to  the  treaties 
between  France  and  Holland.  The  law  of  England^  by 
which  the  transfer  of  the  vessel  to  the  Dutch  owner  was 
valid,  is  not  to  give  way  to  the  occasional  regulations  of 
the  French  courts.  There  is  no  law  of  nations  declaring 
that  the  property  in  a  ship  shall  not  pass  until  she  gets  into 
a  port  of  the  country  where  the  purchaser  lives.  [Lord 
Mansfield. — There  is  a  stipulation  between  all  commercial 
countries  in  Europe  respecting  ships'  papers,  and  what 
papers  shall  ascertain  property.]  The  ship  had  the  pass- 
port required  by  the  treaty  of  Utrecht.  By  the  law  of 
nations,  whatever  papers  are  sufficient  to  pass  the  property, 
as  between  the  nation  from  which  she  goes  and  the  nation 
to  which  she  goes,  are  sufficient  evidence  of  property  to  all 
the  world,  and  it  is  not  necessary  that  the  vessel  should 
have  been  in  a  neutral  port.  There  can  be  no  doubt  but 
that  the  property  passed  as  between  vendor  and  vendee. 
[Lord  Mansfield. — Any  passport  given  to  a  ship  which 
has  not  been  within  the  ports  of  the  country  of  the  owner 
is  a  fraud].  If  the  condemnation  was  grounded,  as  it  ap* 
pears  to  have  been,  on  regulations  which  bind  no  country 
but  France,  the  Court  will  not  suffer  the  sentence  to  be 
conclusive  evidence,  but  will  allow  the  question  of  neutral, 
or  not  neutral,  to  be  inquired  into.  Bemardi  v.  Motteux  (c). 

Wallace,  in  reply. — The  pass  is  not  agreeable  to  the  treaty 
of  Utrecht,  for  it  is  to  be  on  the  oath  of  the  captain,  which 
implies  that  the  ship  must  be  at  the  time  in  a  Dutch  port. 

Lord  Mansfield. — The  sentence  of  the  French  court, 
whatever  it  means,  is  conclusive.  The  warranty  is,  that  the 
ship  is  Dutch ;  the  meaning  is,  that  she  is  Dutch,  for  the 
purpose  of  being  protected,  the  warranty  being  introduced 
on  account  of  the  war.  In  every  war  particular  regulations 
are  made.  The  kings  of  Spain,  France,  and  England 
have  been  in  the  habit  of  making  such  regulations;  and 
many  in  the  course  of  this  war  have  been  made  by  act  of 
parliament.  These  do  not  bind  other  nations,  but  they  are 
adhered  to,  and  other  states  must  take  notice  of  them  for 
their  own  safety.     The  warranty  in  this  case  is,  that  the 


(c)  B.  R.,  H.  21  Geo.  3,  ante,  vol.  ii.  p.  ^7&. 
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ship  is  neutral,  which  means  neutral  not  according  to  the  I78S 
law  of  nations,  but  to  the  marine  regulations  of  all  the 
powers  concerned  (d).  The  ship  was  insured  by  her  Dutch  Babzil: 
name,  the  underwriters  take  it  for  granted  that  she  is  so ; 
but  when  the  matter  is  ^fted  in  the  French  courts  it  turns 
put  that  she  has  not  the  requisites  of  a  Dutch  ship,  for  she 
never  had  been  in  a  Dutch  port,  and  the  sea^-brief  was  not 
conformable  to  the  treaty  of  Utrecht,  In  1778,  express 
regulations  were  made  in  France  that  no  ships  shall  be  con- 
sidered as  changing  their  property  till  they  have  got  into 
port.  The  ship  was  condemned  by  her  English  name ;  and 
I  am  of  opinion  that  the  sentence,  whether  right  or  wrong, 
went  on  the  ground  of  her  being  not  Dutch,  and  that  it  is 
conclusive. 

WiLLES,  Justice. — ^I  am  of  the  same  opinion.  The  pass- 
port is  collusive.  The  only  affidavit  is  by  the  supposed 
purchaser ;  but  by  the  treaty  of  Utrecht  it  ought  to  be  on 
the  oath  of  the  captain.  The  vessel  was  condemned  by  the 
English  name.  There  was  no  ambiguity  in  the  sentence,  and 
the  matter  cannot  therefore  be  opened. 

AsHUEST,  Justice, — If  the  sentence  went  on  a  ground 
collateral  to  the  property,  the  plaintiff  would  be  permitted 
to  go  into  evidence.  It  was  so  held  in  the  late  case  of 
Mayne  v.  Walter  {e).  But  it  appears  manifestly  that  this 
condemnation  was  on  the  ground  that  the  vessel  was  not 
completely  documented  as  a  Dutch  ship.  One  cannot  read 
it  without  seeing  that  it  is  so. 

BuLLER,  Justice. — The  first  sentence  at  St.  Maloes  seems 
to  have  gone  on  particular  grounds,  as  the  muster-roll.  On 
that  ground  they  seem  to  have  made  their  decree.  But  the 
sentence  at  Paris  is  different,  and  on  a  libel  calling  the  ship 
the  '^hree  Graces^  of  Liverpool.  These  words  are  inserted 
in  the  condemnation,  and  it  seems  to  have  been  done  for  the 
purpose  of  expressing  her  not  to  be  neutral.  But  the  other 
ground  is  clear  and  decisive,  and  I  entirely  agree  with  the 
rest  of  the  Court  that  under  a  warranty  of  neutrality  the 
party  warranting  must  see  that  the  vessel  is  completely 
documented,  and  must  comply  in  every  respect  with  the 

{d)  See  the  observations  of  B.  R„  T.4\  G.3,l  Bast,  681. 
Lawrence,  J.,  in  Pollard  v.         (e)  B.   R.,   T.  22  Geo.  3, 

BeU,  B.  R.,  H.  40  G.  3,  8  2\  ante,  p.  79. 
R.  442.  See  also  Price  v.  Bell, 

VOL.  III.  K 
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marine  r^ulations  of  the  enemies^  countries.      On  both 
grounds  I  think  the  sentence  is  conclusive. 

Rule  discharged  (/). 

(./)  See  the  cases  cited  in    son,  B.  R.,  H.  25  G.  3,  post, 
the  note  to  Saloucci  v.  Johu"    vol.  iv. 


Wedncflday, 
19th  June. 

Insoruioeon 
ship,  cargo,  and 
ntight  fram 
Tortola  to 
Lcmdmu    The 
ship  was  driven 
httdLto  Tortola; 
and  being  found 
unfit  for  the 
,  and  it 


Manning  v.  Newnham  (a). 

X  HIS  was  an  action  on  a  policy  of  insurance  at  and  from 
Tortola  to  London  on  the  ship  Grace^  a  prize-ship,  loaded 
at  Surinam^  and  on  the  freight  and  goods. 

The  ship  was  valued  at         .        .        £24110 
The  freight  .  .  2250 

Thecargp  .  .         12,400 

17,120 


to  repair  her, 
was  sold.  There 
were  no  vessels 
at  Tortola  by 
which  the  cargo 
could  be  for- 
warded, and  it 
was  accordingly 
sold  for  nearly 
the  sum  insuied. 
The  insured 
having  aban- 
doned. Held  that 
this  was  a  tola! 


at  twenty-five  guineas  per  cent,  premium,  free  of  particular 
average.  At  the  trial  before  Lord  Mansfield,  it  appeared 
that  the  ship  sailed  on  the  first  of  August ;  but  on  the  second 
was  found  unable  to  keep  with  the  convoy,  being  leaky ;  and 
on  the  third,  making  signals  of  distress,  was  ordered  back 
by  the  commodore  of  the  convoy  to  Tortola.  On  the  sixth 
of  August  she  arrived  at  Tortola^  and  on  a  survey  was 
found  unfit  for  the  voyage,  and  that  it  was  impossible  to 
repair  her  in  the  West  Indies;  on  which  the  ship  was  sold 
for  c£900,  and  the  cargo  for  £  1 1,700,  there  being  no  ship  at 
Tortola  large  enough  to  bring  die  cargo  to  Europe.  Under 
these  circumstances  the  owners  abandoned  to  the  under- 
writers, and  claimed  as  for  a  total  loss.  A  verdict  having 
been  found  for  the  plaintiff,  the  defendant  obtained  a'  rule 
to  show  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  that  there  was  not  a  total  loss  either  of  the  ship  or 
of  the  cargo. 

Hamrrth,  Wood^  and  Murphy^  were  heard  against  the 
rule ;  and  Lee^  S.  G.,  and  Wallace,  contra.  [Lord  Mans- 
field.— I  think  it  fit  to  fix  the  facts  with  precision.  There 
was  no  ship  at  Tortola  to  bring  home  the  whole  cargo. 
There  was  no  precise  evidence  of  damage  to  the  carga 

(fl)  S.  C.  sliortly  reported  Ins.  585 ;  2  Camp.  624  n.  from 
Park  Ins.  22 1 ,  6th  ed. }  Marsh     the  MSS.  of  Gibbs. 
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Friday, 
8th  November. 

^,  as  agent  for 
Tarioui  penoDS 
(but  not  re- 
ceiving a  del 
credere  com. 
miaion),  effect- 
ed Tarioiu  in- 
turancea  for  his 
principals  with 
B^  an  under- 
wnter^  upon 
which  in- 
turpncesTaiioos 
losses  and  re- 
tons  of  pre- 
mium were 
due.    B.  having 
become  bank- 
rupt. Held,  that 
in  an  action,  by 
his  assignees, 
agamst  A^  for 
the  amount  of 
premiums,  the 
latter  could  not 
setoff'the 
amount  of  the 
losses,  or  of  the 
returns  of  pre- 


WiLsoN  and  Another,  Assignees  of  Fletcheb,  v.  Creigh- 
TON  and  Another  (a). 

X  HIS  was  an  action  of  assumpsit.  The  declaration  con- 
tained the  common  counts,  charging  the  defendants  with 
being  indebted  to  the  bankrupt  before  bankruptcy;  and  an- 
other set  of  counts,  charging  them  with  being  indebted  to  the 
plaintiffs  as  assignees.  The  defendants  pleaded  the  general 
issue,  and  gave  notice  of  set-off,  *'in  c£'3000,  upon  divers 
policies  of  insurance  l)y  the  bankrupt  before  he  became 
bankrupt,  underwritten,  as  an  assurer  to  the  defendants, 
upon  divers  goods,  ships,  and  merchandizes,  in  the  respective 
policies  mentioned,  which  goods,  ships,  and  merchandizes, 
have  been  totally  lost  to  the  defendants ;  and  also  in  £2000,^ 
&c. 

The  cause  was  tried  at  Guildhall^  before  Lord  Mans- 
field, after  Easter  Term  last,  and  a  verdict  was  found  for 
the  plaintiffs  for  ^8S6,  2s.  9d.  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

"  The  defendants  had  large  dealings  with  Fletcher ^  the 
bankrupt,  in  the  following  manner.  As  agents  or  factors  to 
various  correspondents,  they  paid  to  him,  or  were  debited 
by  him,  for  premiums  upon  insurances  on  behalf  of  their 

(a)  S.  C.  cited  I  T.  R.  113. 
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paid  by  the  assured,  and  the  credit  for  them  is  given  by  the 
insurer  to  the  broker.  The  broker  could  not  have  sued  for 
the  returns  of  premium,  nor  could  he  have  proved  the  debt 
under  the  commission. 

Piggotj  for  the  defendants. — There  are  two  cases  of  the 
same  nature  standing  for  argument — the  present,  and  that 
of  WUson  V.  WiUson  and  Rashleigh.  The  only  difference  is, 
that,  in  the  latter,  the  policies  were  made  in  the  defendants^ 
own  names,  which  is  not  so  in  the  present  case.  [Cur,  This 
difference  does  not  appear  in  the  case.  We  must  take  it  as  it 
stands  in  the  case.]  The  defendants  did  not  act  as  brokers ; 
they  purchased  goods  here,  insured  them,  and  sent  them 
almad  on  account  of  their  correspondents :  but  they  were 
liable  to  the  sellers  here,  and,  in  case  of  loss,  they  un- 
doubtedly had  a  lien  on  the  policies.  They  transacted  their 
own  business  without  the  intervention  of  a  broker.  The 
premiums  were  not  paid  at  the  time,  but  were  carried  to 
account,  and  settled  at  Christmas. 

The  case  must  be  governed  by  the  statutes  of  set-off.  At 
common  law  there  was  no  set-off.  The  statutes  with  regard 
to  set-off  have  been  liberally  construed  by  the  Court  of 
Chancery^  and  there  is  no  difference  between  the  courts  in 
the  construction  of  the  acts.  In  equity,  bonds  not  due  have 
been  allowed  to  be  se't  off,  deducting  the  discount.  Ex  parte 
Deeze  (6),  Green  v.  Farmer  (c). 

Lord  Mansfield. — First,  with  regard  to  the  premium, 
the  credit  is  given  to  the  broker ;  and  as  between  the  prin- 
cipal and  the  underwriter  it  must  be  regarded  as  paid.  The 
broker  is  the  debtor  for  it.  The  credit  could  not  be  to  the 
man  who  does  not  appear,  and  who  is  not  known.  Then 
what  would  the  broker  set  off?  Losses  payable  to  the 
principal,  and  for  which  the  principal  alone  could  sue.  So 
as  to  the  return  of  premium ;  that  must  be  to  the  principal. 
I  agree  that  the  construction  must  be  the  same  in  this  court 
as  in  a  court  of  equity ;  but  it  seems  to  me  that  these  debts 
cannot  be  set  off  against  one  another,  for  they  are  due  to 
different  persons. 

WiLLES  and  Ashuest,  Justices^  of  the  same  opinion. 

BuLLEB,  Justice. — I  am  of  the  same  opinion.   In  Green 


{h)  Canc.\7\A,  \  Atk,2m. 


(0  B.R.,E.%G.ZyABurr. 
22  H. 
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V.  Farmer^  the  debts  were  mutual ;  here  they  are  in  dif- 
ferent rights,  and  a  court  of  equity  never  went  so  far  as  to 
allow  a  set-ofpin  such  a  case, 

Postea  to  the  plaintiffs  {d). 


\i 


1782. 


Wilson 

V, 

Cbbighto 


{d)  The  cases  on  this  subject    collected  Montagu  on  Set-off, 
arc  very  numerous;  see  them     22y2deA.;  Hughes  on  Insurance. 


Hrxchmax  v.  Offley  (a). 

.1  HIS  was  an  action  on  a  policy  of  insurance  for  £6000 
on  goods,  at  and  from  Bengal  to  London^  on  board  any  ship 
or  ships  which  should  have  sailed  on  or  between  the  Ist  of 
September^  1T79)  and  the  Ist  otJune,  1780.  At  the  trial, 
before  Lord  Mansfield,  it  appeared  that  the  plaintiff  wrote 
from  /fuSa  to  his  correspondait  in  London  to  make  in- 
surance on  goods  to  be  shipped  on  ship  or  ships  for  England 
to  the  amount  of  £  6000.  He  afterwards  wrote  for  a  second 
insurance,  in  the  same  manner,  for  £4000,  on  goods  at  and 
from  Bengal  to  London,  on  board  any  ship  or  ships  which 
should  sail  between  the  1st  of  February  and  the  31st  of 
December,  1780.  The  policies  were  effected  accordingly, 
and  the  plaintiff  shipped  the  goods  on  board  two  ships,  the 
General  Barker  and  the  Ganges ;  and  at  the  time  of  the 
shipping  of  the  goods  on  board  the  General  Barker,  he  made 
a  declaration,  before  Sir  Elijah  Impey,  that  he  had  shipped 
goods  on  board  that  vessel  to  the  amount  of  £4889,  under 
tlie  first  policy.  The  goods  shipped  on  board  the  Ganges 
were  of  the  value  oi  £\  100.  Both  the  vessels  sailed  within 
the  lime  mentioned  in  the  first  policy,  and  arrived  in  the 
Channel  together,  but  the  General  Barker  was  afterwards 
lost.  At  the  trial  the  plaintiff  contended,  that  the  policy 
upon  which  the  action  was  brought  related  wholly  to  the 
goods  on  board  the  General  Barker;  and  Lord  Mansfield 
admitted  evidence  of  the  declaration  made  by  the  plaintiff 
before  Sir  Elijah  Impey.  For  the  defendant  it  was  in- 
sisted that  such  evidence  was  inadmissible,  and  that  the 
second  policy  ought  to  come  into  contribution.  A  verdict 
for  <£6000  havmg  been  found  for  the  plaintiff,  Cowper 


Wednetda; 
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(fl)  5.  C.  2  H.  BL  343,  n.  (a);  Manh.  Ins.  173,  2d  ed. 
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1783.       moved  for  a  new  trial.     The  Court  thought  the  case  very 

v^v-^i^^       dear,  but  granted  a  rule  to  show  cause,  in  order  to  set  right 

Henchman    a  mistake  which  the  plaintiff  had  made  in  computing  the 

Offley       ^^' 

Lee^  Cowper,  and  Piggotj  in  support  of  the  rule. — The 

contract  between  these  parties  must  be  construed  according 
to  the  situation  in  which  things  stood  at  the  time  when  it  was 
entered  into,  and  cannot  be  affected  by  any  thing  done  after- 
wards by  one  party  without  the  participation  of  the  other. 
At  the  time  of  the  policies  being  underwritten,  nothing  was 
stated  to  the  underwriters;  as  to  the  plaintiff  shipping  so 
much,  on  board  the  General  Barker ^  and  so  much,  on  board 
the  Ganges ;  all  that  the  underwriters  knew  was,  that  the 
goods  were  to  be  shipped  on  board  a  ship  or  ships.  If  the 
Ganges  had  been  lost,  the  underwriters  on  the  first  policy 
might  have  been  called  upon  to  contribute  to  the  loss,  for 
they  had  no  knowledge  of  the  declaration  made  by  the 
plaintiff  at  Bengal.  The  insurance  under  the  first  policy 
attached  upon  any  goods  loaded  on  board  any  ship  or  ships 
sailing  on  the  voyage  insured  within  the  period  mentioned 
in  the  policy.  If,  then,  the  underwriters  on  the  first  policy 
would  have  been  bound  to  contribute  in  case  the  Ganges 
had  been  lost,  they  are  entitled  to  the  benefit  of  salvage  on 
all  the  goods  on  board  both  ships. 

Wallace^  contra. — It  is  certainly  not  enough,  in  order  to 
effect  an  appropriation  of  a  particular  policy,  that  the  in- 
surer should  form  a  resolution  in  his  own  mind,  which  he 
may  disclose  or  not,  as  he  pleases,  after  the  event ;  but  here 
he  does  every  thing  that  it  was  in  his  power  to  do.  Not 
having  the  policies  in  India^  he  could  not  indorse  on  them  the 
memorandum  of  appropriation ;  but  he  goes  before  the  first 
magistrate  of  the  place  and  takes  a  solemn  oath  of  the  ap- 
portionment which  it  was  in  his  discretion  to  make,  without 
communication  with  any  underwriter.  Could  the  under- 
writer say,  You  shall  not  distribute  your  property  as  you 
please;  but  I  will  apply  to  this  policy  all  the  goods  you  ship, 
in  whatever  ship,  and  to  whatever  amount  ? 

Lord  Mansfield.— The  only  question  is,  if  salvage  (ft) 
is  to  be  allowed  for  <£1100,  the  difference  between  the  sum 

(b)  Mr.  Wilson^  in  his  note  the  whole  interest  in  both  ships 

of  this  case,  observes,  that  the  was  £6000,  of  which  £1100 

word  salvage  is  ill  applied,  and  was  safe, 
that  the  Court  only  meant  that 
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purpose,  present  them  the  same  day.  It  appeared  that  there 
were  four  bankers  east  of  the  MansionJumse  who  did  not 
use  the  clearing-house,  aod  fourteen  west  of  the  Mansion^ 
house  who  never  sent  their  drafts  till  the  next  day  (c). 
Bankers  using  the  clearing-house  did  not  pay  after  three 
o^clock  as  between  one  another ;  bankers  not  using  it,  not 
after  four  o'clock  as  between  one  another.  Lord  Mai4sfield, 
in  summing  up  to  the  jury,  directed  them  as  follows.  ^*  The 
question  is,  what  time  the  holder  of  a  draft  has  to  present  it 
to  the  banker  on  whom  it  is  drawn,  without  running  the 
hazard  of  his  solvency.  The  plaintiff  says,  until  the  next 
day;  the  defendant  says,  only  the  time  necessary  for  carrying 
it  The  general  question  is,  what  is  the  time  within  which 
it  is  convenient  and  reasonable  to  force  the  holder  to  present, 
or  make  him  liable  in  case  of  insolvency.  It  is  a  question 
of  law  and  fact  proper  for  the  determination  of  a  jury.  In 
another  case  ((2),  a  jury  have  given  their  opinion,  but  with 
too  great  a  latitude ;  for  they  say,  that,  by  the  usage  of  the 
city,  the  plaintiff  might  either  have  sent  the  draft  to  his 
bankers,  or  have  received  it  himself,  before  the  house  of 
Brown  and  CoUinson  stopped  payment ;  but  they  have  not  ^ 
defined  the  usage.  By  the  general  rule,  the  holder  of  a  bill 
has  until  the  next  day  to  receive  it.  A  man  may  do  less, 
but  he  cannot  do  more,  than  the  rule  allows.  No  agreement 
can  relax  what  the  law  obliges ;  but,  within  its  limits,  men 
may  make  regulations  for  their  own  convenience.  The  last 
jury,  being  aware  of  this,  established  their  verdict  on  the 
usage :  you  are  therefore  to  find  if  there  be  any  such  usage; 
and  if  there  be  none,  this  case  is  the  same  as  that  of  a  draft 
on  a  west-end  banker.  But  whenever  there  is  an  usage  pro- 
perly so  called,  such  usage  makes  the  law ;  and  every  mer- 
chant is  supposed  to  take  notice  of  it,  and  to  refer  to  it  as 
much  as  if  it  were  expressed.  The  usage,  as  stated,  is  this — 
that  a  draft  received  in  the  city  east  of  the  Mansion-fiotise, 
by  a  person  not  a  banker,  on  a  banker  east  of  the  Mansion- 
hoiLse^  ought,  if  there  be  time,  to  be  carried  for  payment 
before  five  o^clock  {e).     The  draft  in  question  was  received 


(<?)  See  Rickford  v.  Ridge, 
2  Campb.  537. 

(d)  Medcalfv.  Hall,  B.  R., 
T.  22  G.  3,  anU,  p.  1 13. 

(e)  This  was  stated  to  be  the 
practice  by  one  of  the  special 


jury  in  Rickford  v.  Ridge,  2 
Campb.  N.  P.  C.  537  5  but  in 
that  case  Lord  Ellendorough 
said, ''  I  cannot  hear  of  any  ar- 
bitrary distinction  between  one 
part  of  the  city  and  another.   It 
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a  little  before  twelve,  and  sent  by  the  plaintiff  to  his  banker 
about  half  after  four.  There  is  no  evidence  of  any  such 
usage.  Mr.  Hankey  proves,  that  until  he  belonged  to  the 
clearing-house,  he  never  sent  his  drafts  until  the  next  day, 
if  he  received  them  after  eleven  o'clock.  There  is  no  evi- 
dence of  any  usage  as  to  persons  not  bankers ;  and  if  they 
have  till  the  next  day  (though  the  bankers  may,  for  con- 
venience, agree  to  settle  sooner),  the  law  cannot  be  narrowed 
as  to  them.  The  practice  of  the  clearing-house  is  only  evi- 
dence of  a  usage  confined  to  certain  bankers,  and  not  ex- 
tended to  others.  The  Bank  of  England  never  send  until 
the  next  day,  and  there  is  no  difference  between  the  Bank 
of  England  and  other  bankers.  Take  the  usage  into  your 
own  hands,  and  see  whether  you  can,  on  your  consciences, 
say,  that  there  is  such  an  usage  within  the  city  of  London^* 
The  jury  having  consulted  for  three  hours,  brought  in  a 
verdict  for  the  defendant,  saying,  that  they  found  the  usage, 
except  that  there  was  no  difference  of  east  and  west  of 
the  Mansion-house.  A  rule  for  a  new  trial  having  been 
obtained, 

Wallace  showed  cause,  and  contended,  that  after  three 
verdicts  the  same  way  in  this  case,  and  in  MedcalfY.  HaSj 
the  Court  would  not  interfere. 

Lee  and  Woodj  con^ra.-*The  usage  found  by  the  jury  is 
contrary  to  all  evidence,  and  to  every  day's  practice ;  and  it 
has  been  held,  in  numerous  cases,  that  a  draft  may  be  kept 
till  the  next  day .  Moore  v.  Warren  {y^);  Turner  w.Mead{g)\ 
Maintffaringy,  Harrison  {Ji) ;  Fletcher  v.  Sandys  {i).  It 
was  said  by  the  Court,  in  Medcalfy,  HaU,  that  reasonahk" 
ness  was  a  question  of  law ;  and  there  are  many  authorities 
to  the  same  effect,  Co.  Liit.  56,  b.  2  Inst  2^S.  So  the 
rules  as  to  reasonable  fines  on  admittances  to  copyholds,  and 
as  to  the  length  of  time  in  cases  of  notices  to  quit,  have  been 
laid  down  by  the  judges.  If  this  be  the  law,  these  juries 
have  acted  directly  contrary  to  law.     But  supposing  it  not 


1S9 
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is  not  competent  to  bankers  to 
lay  down  one  rule  for  the  east- 
ward of  St,  Paul'Sy  and  another 
for  the  westward.  They  may 
as  well  fix  upon  St.  Petet^s  at 
Rome." 
(/)  B.R.,H.7G.],lStr. 


415. 

ig)  B.  R.,  H.  7  G.  1,  1  Str. 
416. 

(h)  B.  R,  H.  8  G.  1,  1  Str. 
508. 

(i)  B.R.,H.\9G.2,2Str. 
1248. 
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to  be  a  question  of  law  but  of  fact,  this  jury  have  found  a 
verdict  contrary  to  evidence.  The  usage,  as  now  found  by 
the  jury,  is  against  the  evidence  on  the  trial,  for  there  was 
no  proof  of  general  usage  in  the  city.  It  was  proved  that 
there  was  no  such  usage  at  Smithfieli,  the  Corn-market^  or 
the  Bank,  The  particular  agreement  of  certain  bankers  as 
to  the  clearing-house,  which  is  a  private  institution,  cannot 
make  an  usage.  [Lord  Mansfield  inquired  whether  there 
was  any  instance  of  the  Court  having  granted  a  third  or 
fourth  new  trial  on  the  same  point.  Lee  replied  that  there 
was  in  Clumcery  (*).] 

Lord  Mansfield  said  he  was  mistaken  if  the  Court  had 
laid  it  down  that,  notwithstanding  any  usage,  the  next  day 
was  the  time.  All  that  he  understood  to  have  been  said  was, 
that  the  next  day  should  be  the  rule  if  it  stood  clear  of  any 
usage,  but  he  thought  that  clear  usage  might  vary  the  rule. 
He  had  doubts  about  the  question;  but  in  this  case  he 
thought  there  ought  to  be  a  new  trial,  since  the  general 
usage  was  not  supported  by  the  evidence. 

BuLLER,  Justtce.-^n  a  question  of  law,  however  un- 
pleasant it  may  be  to  us,  we  must  not  yield  to  the  decision 
of  a  jury.  I  do  not  doubt  that  a  special  jury  in  London 
will,  if  desired,  find  a  special  verdict.  The  usage  is  to  be 
considered,  but  such  usage  must  be  reasonable,  and  it  is  for 
the  Court  to  say  whether  it  is  good  or  bad.  I  think  that 
this  verdict  is  against  evidence,  as  well  as  agtunst  law,  and  I 
have  not  a  doubt  about  granting  a  new  trial.  [Lord  Mans- 
field.— If  a  new  trial  be  granted,  is  evidence  of  usage  to 
be  received  ?  I  have  no  idea  that  it  cannot]  As  a  general 
question,  I  think  it  ought;  but  the  judge  should  direct  the 
jury  to  disregard  it  if  it  be  unreasonable. 

AsHURST,  Justice^  said,  that  reasonableness  or  unreason- 
ableness was  a  question  of  law ;  that  he  did  not  think  the 
evidence  could  be  stopped  in  limine^  because  it  could  not 
be  known  what  usage  would  be  proved  ;  but  that  the  judge 
should  direct  the  jury  what  degree  of  regard  they  should 
pay  to  it,  and  should  direct  them  not  to  pay  any  if  he 
thought  it  unreasonable.     That  if  he  were  to  try  the  cause. 


(^)  A  third  trial  was  granted 
in  Tindal  v.  Brown,  B.  R.,  E. 
26G.4,  1  T.R.  171.    See  also 


Goodwin  v.  Gibbons,  B,  R.,  T. 
7  G.3,  4  Burr.  2108;  Tidd*s 
Pr.  936,  8th  ed. 
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he  should  have  no  difficulty  in  telling  the  jury,  that  he 
thought  the  usage  bad,  both  from  the  shortness  of  the  time 
and  the  uncertainty  as  to  different  persons. 

Rule  absolute. 
The  cause  was  again  tried  at  the  sittings  after  this  term, 
when  the  jury  again  found  a  verdict  for  the  defendant.  A 
motion  was  again  made  for  a  new  trial  by  Lee,  in  Hilary 
term,  23  Geo.  3,  when  the  Court  refused  it,  as  it  appeared 
that  the  usage  proved  at  the  trial  was  more  general  than 
that  insisted  on  at  the  former  trials,  not  being  confined  to 
the  part  of  the  city  east  of  the  Mansion-Jumse,  but  general 
throughout  the  city.  This,  Bulles,  /.,  said,  varied  the 
case  much ;  and  as  the  Court  had  pointed  out  to  the  plaintiff 
how  he  might  raise  the  question  on  the  record — by  demurrer 
to  evidence,  or  bill  of  exceptions,  as  should  be  proper — and 
as  he  had  not  done  so,  he  was  not  entitled  to  another  new 
trial  (/). 
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(/)  With  regard  to  the  period 
within  which  bills  payable  at  a 
certain  time  after  sight  must 
be  presented,  see  Muilman  v. 
D'JSguino,  C.  B.,  M.  36  G.  3, 
2  H.  BL  565 ;  Goupy  v.  Uar- 
den,  C,  B.  57  G.  3,  7  Tauni. 
159 ;  2  Marsh.  454;  Holt,  N. 
P.  C.  342,  S.  a  i  Fry  v.  HM, 
C.  B.,  E.  57  G.  3,  7  Taunt. 
397}  Shute  r.  Robins,  coram 
Lord  Tenterdbn^  1828,  1 
Moody  &  Maikin,  N.  P.  C. 
133. 

As  to  the  time  of  presenting 
checks  and  bankers*  notes,  see 
Robson  v.  Bennet,  C.  B.,  E.  50 
G.  3,  2  Taunt.  388  5  Rickford 
V.  Ridge,  coram  Lord  Ellen- 
BOROUGH,  1 8 1 0, 2  Campb.  537 ; 
PockUnfion  V.  Silvester,  Sitt. 
after  T.  T.  57  G.  3,  Chitty  on 
Bills,  274,  7th  ed. ;  Beeching  v. 


— ,  coram  Gibbs,  C./.,  Holt, 
315(»)}  /niiams  v.  Smith, 
B.  R,  E.  59  G.3,  2  BSc  A. 
496 ;  Camid^e  v.  Allenby,  B. 
R„  H.7  SiSG.4,  6B.6lC, 
373  5  James  v.  Holditch,  B,  R., 
E,  7  G.  4,  8  D.  &  R.  40. 

In  several  of  the  cases  above 
mentioned,  the  question^  whe- 
ther reasonable  time  is  a  matter 
of  law  or  of  fact,  arose.  As  to  this 
point,  see  also  Tindal  v.  Brown, 
B.R.,E,26G.3,l  T,R.  168; 
Hilton  V.  Sheplierd,  B.  R.,  E. 
36  G.  3,  6  East,  14  (n) ;  DarW- 
shire  v.  Parker,  B.  R.,  H,  45 
G.  3,  6  East,  3;  Parker  v. 
Gordon,  B.  R.,  E.  46  G.  3,  7 
East,  386 ;  Bateman  v.  Joseph, 
B.  R.,T.  50  G.  3, 12  East,  434; 
Facey  v.  Hurdom^  B.  R.,  T., 
5  G.  4,  3  J5.&C.  216,  5  2).  & 
R.  58  S.  C. 
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le  v^3?^V  Tkk  BiBBor  OF  London  ».  Fytch  (a). 

15cfa  NoYember.  ^   ' 

A  bond  given  J.  HIS  was  a  writ  of  error  from  the  Commen  ftau^  in  a 
tibie^l^oD'to  quare  impedit^  brought  by  Lezris  Disney  Fytch  against  the 
raign  upon  n-  Bisfiop  qf  London^  for  refusing  to  admit  John  Eyre,  clerk, 
qua     icgaL      ^^  ^j^^  church  of  Woodham  Waiter  in  Essex. 

The  Bisluyp  pleaded  two  pleas  (i).  1.  That  the  said 
church  is  a  benefice,  with  the  cure  of  souls;  and  being 
vacant,  as  aforesaid,  it  was  corruptly,  simoniacally,  and 
unlawfully,  and  against  the  form  of  the  statute,  &c.  agreed 
by  and  between  the  said  Letois  Disney  and  one  John  Eyre, 
that  the  said  Lewis  Disney  should  present  the  said  J(Jtn 
Eyre,  his  clerk,  to  the  said  church,  so  being  vacant  as 
aforesaid ;  and  that  the  said  John  Eyre  should,  in  considera- 
tion thereof,  seal,  and  as  his  act  deliver  (a  general  bond  of 
resignation) :  that  the  said  Lezcis  Disney,  in  pursuance  of 
the  said  agreement,  did  corruptly,  &c.  present  the  said  JbAn 
Eyre  to  the  said  Bishop  to  be  admitted,  instituted,  and  in- 
ducted ;  that  the  said  Jo7in  Eyre  corruptly,  &c.  executed 
the  bond,  which  the  said  Lewis  Disney  corruptly  accepted ; 
by  means  of  which  premises,  and  by  force  of  the  statute, 
the  presentation  of  the  said  John  Eyre,  by  the  said  Lewis 
Disney,  became  void. 

The  Bishop  pleaded,  S.  That  he  claims  nothing  but  as 
ordinary;  and  that  the  said  church  being  vacant,  as  afore- 
said, it  was  for  the  purpose  of  investing  the  aforesaid  Lertns 
Disney  with  an  undue  influence,  power,  and  control  over 
the  said  John  Eyre  as  rector  of,  &c.  in  case  the  said  JoJm 
Eyre  should,  upon  such  presentation  to  be  made  by  him 
the  said  Lewis  Dis7iey,  as  is  hereinafter  mentioned,  be  ad- 
mitted, instituted,  and  inducted  into  the  same,  agreed  by 
and  between,  &c.  (as  in  the  first,  plea.)  And  the  said  Bish^ 
further  says,  that  upon  such  presentation  of  the  oaid  John 
Eyre  to  him  the  s£ud  Bishop,  for  the  purpose  aforesaid  made, 

(a)  S.  C.  1  East,  487;  and  the  defendant  demurred;  but 

in  error,  2  Br.  P.  C.  211,  2d  the  Lord  Chancellor  overruled 

ed.;  Cunningham's  Law  of  Si'  the  demurrer.     See  Bishop  of 

mony,  52.  London  r.  Fytch,  Cane.  X*.  21 

(o)  In  support  of  his  defence  Geo.  3,  1  Br.  C.  C.  96;  Ap- 
ia this  action,  the  Bishop  filed  pendix  to  Cunningham  on  Si- 
a  bill  for  a  discovery,  to  which  mony,  184. 


he  the  said  Bishop,  as  ordinary  of  the  said  church,  did  then  I78SI. 
and  there  duly  inquire  concerning  the  fitness  of  the  said  v^v^"^ 
John  Eyre  to  be  by  him  admitted,  instituted,  and  inducted  Bishop 
into  the  said  rectory  and  parish  church ;  and  that  upon  such  ^^ 

inquiry  in  that  behalf  made,  he  the  said  BiAop  did  fuUy  Fttoh. 
discover  and  find  out  that  the  said  John  Eyre  had  sealed, 
and  as  his  act  and  deed  deHyered  to  the  said  Lewis  Disney 
such  writiiig  obligatory  as  aforesaid,  made  in  such  penal 
MMtt  and  with  such  condition  for  making  void  the  same  as 
is  hereinbefore  mentioned ;  and  that  by  means  thereof  the 
said  Lewis  Disney  would  have  acquired  and  had  an  undue 
influence,  power,  and  control  over  the  said  John  Eyre  as 
rector  of,  &c.  if  he  the  said  Bishop  had  upon  such  presenta- 
tion admitted,  instituted,  and  inducted  the  said  John  Eyre 
into,  &c.;  .and  by  reason  of  the  premises,  the  said  John 
Eyre  then  and  there  became  and  was  an  unfit  person  to  be 
by  him  the  said  Bishop  admitted,  &c.  into  the  rectory,  &c« 
upon  and  by  virtue  of  that  presentation. 

To  the  first  plea  the  plaintiff  demurred  generally;  to  the 
second  plea  he  demurred,  and  assigned  for  cause  that  there 
is  no  specification  of  the  undue  influence,  or  power,  or  con- 
trol mentioned,  &c.  to  which  the  said  Lervis  Disney  could 
give  any  answer,  or  upon  which  a  proper  issue  could  be 
joined ;  and  that  it  is  not  alleged  how  and  in  what  manner 
the  said  John  Eyre  was  or  did  become  a  person  unfit  to  be 
admitted,  &c.  so  that  any  issue  could  be  taken  upon  such 
allegation  of  his  unfitness. 

The  Bishop  joined  in  demurrer,  and  in  Hilary  Term, 
1782,  the  Court  of  Common  Pleas  gave  judgment  for  the 
defendant  in  error  upon  both  pleas. 

Jdam,  for  the  plaintiff  in  error. — An  objection  was  taken 
in  the  Court  of  Common  Pleas  to  the  second  plea,  which  it 
will  be  proper  to  dispose  of  in  the  first  instance.  It  was 
said  that  the  canon  law  ought  to  have  been  set  out  in  that 
plea.  Now  by  the  statute  J rticuU  Cleri^  c.  13,  and  by  other 
statutes,  the  umon  law  has  been  adopted,  and  is  become 
part  of  the  common  law,  and  It  was  therefore  unnecessary 
to  set  it  out. 

It  is  not  requisite  to  go  through  all  the  cases  on  resigna- 
tion-bonds. Those  cases  arose  between  the  parties  to  the 
bonds,  which  were  supported  on  the  principle  Quod  feri 
mm  debet^Jactum-  valet.  This  question  comes  on  in  another 
shape.    The  Bishop,  who  possesses  the  power  of  judgrog, 
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1782.  ^^  deemed  the  contract  improper.  The  statute  of  simony, 
\^^^^^  31  Eliz.  c.  69  dr.  5,  provides,  that  if  any  person  shall,  for 
Bishop  any  sum  of  money,  reward,  gift,  profit,  or  baiefit,  directly 
OP  London  qj.  indirectly,  or  for  or  by  reason  of  any  promise,  agreement, 
Fytch  S^*°^>  bond,  &c.,  of  or  &r  any  sum  of  money,  reward,  gift, 
profit,  or  benefit  whatsoever,  directly  or  indirectly  present  or 
collate  any  person,  &c.  every  such  presentation  shall  be  void. 
This  statute  provides  ag^nst  the  sale  of  presentations ;  but 
should  the  Court  decide  against  the  plaintifi*  in  error,  that 
provision  would  become  nugatory.  The  parson  has  only  to 
refuse  to  resign,  when  the  patron  may  sue  him  on  his  bond, 
and  recover  the  price  of  the  presentation.  That  the  Bishop 
has  the  full  discretion  over  the  institution,  and  has  the  power 
of  saying  who  is  a  proper  person  to  fill  the  church,  appears 
from  Lynwood,  107,  281,  and  from  1  Inst.  96,  344.  The 
policy  of  the  law  has  always  been  against  these  bonds; 
Johnes  v.  Lawrence  (c)'^  and  there  are  several  cases  in 
which  their  validity  has  been  doubted.  Swayne  v.  Carter{d)y 
Grahame  v.  Grahame  (e).  There  is  a  manuscript  note  of  an 
opinion  of  Powell,  «/.,  to  the  same  effect.  The  ecclesiastical 
law  has  established  various  rules  for  the  behaviour  of  the 
clergy,  and  by  those  rules  the  parson  must  take  an  oath  of 
canonical  obedience;  but  how  can  he  be  obedient  to  the 
ordinary  when  he  is  bound  to  resign  at  the  will  of  the 
patron  ?  He  is  also  bound  to  resign  purely ;  and  how  can 
he  do  so  under  this  bond?  Independently  of  simony,  this 
bond  is  bad  by  the  common  law.  It  was  said  in  the  Court 
of  Common  Fleets  that  patronage  was  merchantable.  It  is 
so ;  but  it  is  merchantable  only  according  to  law,  and  not 
otherwise.  The  definition  of  a  benefice  is,  that  it  is  an 
ecclesiastical  freehold,  an  oflBce  for  life.  Le  Feburis  Traite 
des  Fiefs ;  Father  PauCs  History  of  Ecclesiastical  Bene- 
jices^  83;  Craig  de  Feudis;  WooSs  ImtituteSy  152.  A 
benefice,  being  an  office  for  life,  is  not  defeasible  by  the 
parson  and  patron.  No  resignation  is  valid  till  accepted  by 
the  proper  ordinary.  The  ordinary  is  no*  ubiiged  to  accept 
a  resignation;  and  the  law  has  appointed  no  known  remedy 
if  he  will  not  accept,  any  more  than  if  he  will  not  ordain. 
Gibs.  822;  3  Bum,  321.  He  who  attempts  to  alter  the 
tenure  of  his  office  acts  contrary  to  law,  and  is  an  unfit 

(c)  B.  i?.,  T.  8,  Jac.  1,  Cro.        (d)  Comb.  394. 
Jflc.  248.  (e)  Cane.  1682, 1  Vern.  131. 
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person  to  be  instituted.     An  office  cannot  be  granted  upon        1782. 

any  other  tenure  than  has  been   usual.      Even  the  king        v,^^^^> 

cannot  grant  offices  in  any  other  manner  or  form  than  has       Bishop 

been  usual.     4  Imt.  75,  87,  146.     Com.  Dig.  Officer,  (A.    ^^  London 

1).     If  the  stipulation  contained  in  the  bond  had  been      ^J^' 

inserted  in  the  instrument  of  presentation  to  the  bishop,  can 

any  person  say  that  it  would  not  have  been  competent  to 

the  bishop  to  refuse  such  a  presentation?     Suppose  the 

ease  of  a  bishop  himself  who  should  give  such  a  bond  to 

any  person,  can  there  be  any  doubt  that  it  would  be  void  ? 

and  shall  it  void  in  a  superior  and  not  in  an  inferior  ?  Going 

out  of  ecclesiastical  offices,  suppose  that  the  Chancellor  took 

such  a  bond  from  a  Master  in  Chancery,  or  that  the  Judge 

of  a  court  of  law  should  give  such  a  bond,  would  not  the 

act  in  such  cases  be  illegal? 

Lee^  contra, — General  bonds  of  resignation  are  good  both 
at  law  and  in  equity,  unless  an  ill  use  is  attempted  to  be 
made  of  them.  It  is  so  said  by  Lord  H^vbdwicke  in  Grey 
V.  Hesketh  (y ),  and  in  the  same  case,  which  was  sent  out 
of  Chancery  into  this  Court  (^),  it  was  held  by  this  Court 
that  such  bonds  are  valid.  The  defendant  there  relied  upon 
the  same  objection  as  has  been  taken  on  the  other  side,  and 
pleaded  that  he  offered  to  resign  the  living,  but  that  the 
ordinary  refused  to  accept  the  resignation.  The  answer 
given  by  the  Court  was,  that  the  defendant  had  undertaken 
for  the  acceptance  of  the  bishop.  There  are  numerous 
cases  in  which  it  has  been  held  that  general  bonds  of  re- 
signation are  good.  In  Baker  v.  Watson  (h)  the  Court 
said,  that  it  had  been  above  a  dozen  times  adjudged  that 
such  a  condition  is  good,  and  in  Peele  v.  the  Bishop  of  Car^ 
lisle  (i)  the  Court  refused  to  let  the  defendant's  counsel 
argue  the  validity  of  such  bonds,  they  having  been  so  often 
established  even  in  courts  of  equity.  Injunctions  have 
indeed  been  obtained  against  such  bonds,  but  only  in  cases 
where  an  ill  use  has  been  made  of  them,  the  Court  re- 
cognizing the  bonds  themselves  as  good.  Durston  v. 
Sandys {k),  Peele  v.  Capel(iy     What  is  the  "undue  in- 

(/•)  Cane.  1755,  Amb.  268.  1  Sir.  227. 

(g)  B.  R.,   H.  28  Geo,  2,  (Jc)  Cane.,  M.  1686,  1  Vem. 

3  Bum's  Ecc.  L.  354.  411. 

(//)  B.  R.,  /y.  20  &  21  Car.  (/)  Cane.,  M.  9  G.  1,  1  Sir. 

2,  2  Keb.  446.  534. 

(i)  B.   /f.,   M.   6    Geo.    1, 
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1782.  fluence,  power,  and  controV  mentioned  in  the  plea,  and 
-^^-m^'  how  can  issue  be  taken  on  such  an  allegation?  Had  the 
Bishop  bond  been  given  or  used  for  any  ill  use,  as  if  it  were  given 
OF  London  ^  elude  the  statute  of  simony,  that  might  have  been  alleged 
P  ^'  in  the  plea,  and  if  unanswered  it  would  have  avoided  the 

instrument.  The  language  of  the  bishop,  in  his  plea,  amounts 
to  this :  *'  I  will  not  admit  this  man,  because  he  has  entered 
into  a  bond  which  is  good  according  to  the  law  of  the  land."^ 
Lord  Mansfjvld. — I  have  a  full  note  of  the  argument 
of  this  case  in  the  Court  of  Common  Pleas.  The  general 
question  brought  before  this  Court  by  the  pleadings  is  the 
legality  of  the  bond ;  for  the  statement  of  **  undue  influence^ 
is  too  vague,  and  therefore  I  leave  that  out  of  the  case. 
But  I  declare  my  assent  to  the  doctrine  of  the  Court  of 
Common  Pleas j  that  if  a  corrupt  purpose  were  alleged  and 
not  denied,  it  would  avoid  the  bond  at  law  without  an  in- 
junction. If  the  bond  were  made  use  of  for  the  purpose  of 
demanding  money,  or  of  procuring  the  giving  up  of  tithes, 
or  for  any  other  bad  use,  it  would  be  evidence  of  a  simoniacal 
contract.  I  also  lay  out  of  the  case  the  objection  as  to  the 
canon  law,  which  indeed  is  more  general  than  the  common 
law.  The  only  question  then  is  the  validity  of  the  bond. 
The  statute  of  simony  passed  in  the  reign  of  Elizabeth,  and 
in  the  time  of  James  I.  such  a  bond  was  held  good.  In 
1698,  Bishop  StiUingJleet  wrote  an  excellent  treatise  (tn) 
against  these  decisions  of  a  court  of  law ;  and  if  the  matter 
were  entire,  much  is  said  in  that  discourse  that  might  merit 
consideration.  But  it  cannot  now  be  argued.  We  are  bound 
by  the  decisions,  if  we  thought  them  ever  so  wrong.  The 
general  question  is  so  well  established  that  I  do  not  think 
it  would  be  decent  to  go  into  it* 

WiLLES,  Justice,  of  the  same  opinion. 
AsHURST,  Justice. — I  also  am  of  the  same  opinion.  If 
the  bond  be  legal,  as  it  is  according  to  the  decisions,  the 
different  form  in  which  this  comes  before  the  Court  will  not 
vary  the  case.  The  bishop  only  says,  "  I  will  not  grant 
institution,  because  a  legal  bond  has  been  given  by  the  clerk.^ 

(m)  A  Discourse  concerning  1698.      See  also   A ^  Letter  to 

Bonds  of  Resignation  of  Bene~  the  Archbishop  of  Canterbury 

fees,  in  Point  of  Law  and  Con-  in  Anstver  to  the  Bishop  of  S — 

science,  hy  the  Right  Rev.  Fu'  about   Bonds  of   Resignation, 

ther   in    God,    Edward   Lord  Stillingfcet's       Miscellaneous 

Bishop  of  Worcester;  London,  Discourses,  '67 ;  Lond,  1 735. 
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BuLLER,  Justice. — Nothing  but  poBitive  authority  could 
induce  me  to  concur  in  opinion  with  the  rest  of  the  Court. 
I  think  there  is  great  weight  in  the  opinion  of  Mr.  Justice 
Powell;  and  if  the  inconveniences  which  have  followed 
had  been  foreseen,  I  think  the  Judges  would  never  have 
determined  as  they  have  done.  It  is  diiRcult  to  reconcile 
the  decision  to  the  principles  of  pleading.  The  bond  is  to 
resign  on  request,  which  means  any  request.  If  the  request 
were  unreasonable,  how  could  that  be  put  upon  the  record  ? 
It  would  be  a  departure.  It  is  a  great  stretch  to  say  that 
though  the  bond  may  be  bad  it  must  be  good.  From  the 
record  we  cannot  say  what  was  the  motive  for  giving  it 
As  to  the  second  plea,  the  undue  influence  not  being 
assigned,  it  must  be  bad.  The  decisions  are  uniform, 
and  unless  we  support  them,  the  rule  of  stare  decisis  must 
be  blotted  out  of  the  books. 

Lord  Mansfield. — I  forgot  to  observe,  that  there  seems 
to  me  to  be  no  difference  between  the  present  case  and  a 
case  where  the  question  arises  between  obligor  and  obligee. 

Judgment  affirmed. 
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Upon  this  judgment  a  writ  of  error  was  brought  in  the 
House  of  Lords,  and  several  questions  were  proposed  for 
the  opinion  of  the  Judges.  After  the  Judges  had  delivered 
th^ir  opinions,  a  debate  and  division  of  the  House  ensued, 
when  tfiere  appearing  to  be,  for  reversing  the  judgment 
nineteen,  and  against  it  eighteen,  it  was  ordered  and  ad- 
judged, that  the  judgment  given  in  the  Court  of  King^s 
Benchy  affirming  a  judgment  given  in  the  Court  o(  Common 
PleaSf  should  be  reversed  (n). 


(»J  2  Broxvn's  P.  C.  211, 
2d  edit.,  Cunningham's  Law  of 
Simony,  52  S.  C. 

Since  the  decision  of  this  case, 
it  has  been  held,  that  a  bond 
given  by  an  incumbent  to  reside 
on  the  living,  or  to  resign  if  he 
do  not  return  to  it  after  notice, 
is  good.  Bagshaw  v.  Bossley,  B. 
R.,  M.  31  Geo,  3,  4  T.  R.  78. 
In  that  case  Lord  Kenyon  ob- 
served, "  I  avoid  saying  any 
thing  respecting  the  case  of  the 
Bishop  of  London  v.  Fytch, 
When  that  question  comes  again 


before  the  House  of  Lords,  they 
will,  I  have  no  doubt,  review 
the  former  decision,  if  it  should 
become  necessary."  So  a  bond 
of  resignation,  with  condition 
to  reside  and  to  keep  the  pre- 
mises on  the  living  in  repair^ 
was  held  legal.  Partridge  v. 
Whiston,  B,  R.,  T.  31  Geo.  3, 
4  T.  R.  359.  It  was  also  for 
some  time  considered  that  the 
authority  of  the  decision  by  the 
Lords  did  not  apply  to  bonds  of 
resignation  in  favour  of  a  speci- 
fied person.  See  Newman  v. 
l2 


l^O 
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Newman,  B,  R„  E  55  Geo.  3, 4 
M.  &  S.  66 ;  Lor*/  So»^«  v.  Fleis- 
cher, B.  R.,  T.3  Geo. 4,  5  B.Sc 
A,  835 ;  Dashwood  y,  Peyton, 
Cane,  1811, 18  Fes.37;  ftoio- 
laii  V.  Rmlatt,  Cane,  1820,  1 
Jac.  &  fFalk.  283.  But  on  an 
appeal  to  the  House  of  Lords 
in  the  case  of  Lord  Sondes  v. 
Fletcher,  the  judgment  of  the 
Court  of  Kings  Bench  was  re- 
versed. 3  B'tngh.  501 ;  1  Bligh, 
N.  S ,  144.  And  it  was  held 
that  a  bond  given  for  resigning 
a  living  in  favour  of  one  of  two 
brothers  of  the  patron  was  void. 
In  consequence  of  this  decision 
two  statutes  were  passed,  of 
which  the  first,  7  &  S  Geo.  4, 
c.  25,  has  a  retrospective  ope- 


ration only.  By  the  second  of 
those  statutes  (the  9  Geo.  4,  c. 
94),  engagements  entered  into 
for  the  resignation  of  any  bene- 
fice, to  the  intent  that  one,  or 
that  one  of  two  persons  specially 
named  therein  (being  the  uncle, 
son,  grandson,  brother,  nephew, 
or  grand  nephew  of  the  patron ), 
shall  be  presented,  are  rendered 
valid,  subject  to  certain  restric- 
tions and  provisions  contained 
in  the  statute. 

The  authorities  and  argu- 
ments on  the  subject  of  general 
resignation  bonds  are  fully  col- 
lected by  Mr.  Bythetcood  in 
the  notes  to  his  Precedents  in 
Conveyancing,  vol.  3,  p.  362, 
1st  ec(. 


Friday, 
15th  NoYember. 


Page,  Esq.,  v.  Howard. 
(Reported,  Caldecott,  228.) 


GooDRiGHT,   on   the  demise   of  Hark,    v.   Board    and 
Jones  (a). 

J.  HIS  was  an  action  of  ejectment,  tried  at  Ktngstmi,  l>efore 
AsHURST,  t/.,  when  a  verdict  was  found  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  Court  on  the  following  case : 

Lord  Bdingbrdke  being  seised  in  fee  of  the  premises  in 
question,  by  indenture  of  lease,  dated  the  first  of  March, 
1765,  demised  the  same  to  W.  Stevens  for  twenty-one  years 

as  a  security  at  the  yearly  rent  of  £110,  which  lease,  by  mesne  assign- 
denuMd  the  pre- 

mues  in  the  possession  of  Stevens  to  Mrs.  Hare  for  ninety-nine  yean,  if  he  should  so  long  live, 
with  a  proviso  that  Mn.  H.  should  the  next  day  redemise  the  premises  to  him  for  ntnety-eight 
years  and  eleven  months,  at  and  under  the  said  annuity.  Mrs.  Hare  accordingly  redemised.  In 
17739  Lord  B.  conveyed  the  premises  to  Jona  in  fee,  without  notice  of  the  annuity.  Jone*  was  m 
the  leceipt  of  the  rents  from  1773,  and  in  1775  levied  a  fine,  widi  proclamations,  to  himself  in  fee. 
The  annuity  became  in  arrear  in  1774.  Five  years  having  passed  from  the  time  of  the  levying 
of  the  fine,  Held,  that  Mrs.  Hare  was  not  barred,  as  her  interest  had  never  been  divested. 


Tuesday, 
19th  November. 


Lord  Baling' 
hroke^  seised  in 
fee,  leased  to 
Stevens  for 
twenty-ooe  years 
in  1766.    In 
1770  he  granted 
an  annuity  to 
Mrs.  Mare,  and 


(a)  S.  C,  but  without  the 
arguments  of  coudscI.     Cruise 


on  Fines,  249,  2d  ed. ; 
238,  2d  edit. 
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annuity  to  the  lessor  of  the  plaintiff  has  been  in  arrear  from 
the  twenty.fourth  o{  January,  1774. 

The  case  coming  on  for  argument  in  Trinity  Term, 
BuLLER,  J.,  said,  The  case  is  inaccurately  stated.  It  does 
not  appear  whether  Mrs.  Hare  gave  notice  to  the  tenant  in 
possession  at  the  time  of  the  grant.  If  she  did  not,  it  ought 
to  have  been  stated.  The  case  must  be  amended  in  that 
point.  It  must  also  be  stated  that  Board  refused  to  pay 
the  rent.  The  five  years  to  bar  run  from  the  proclamations ; 
that  also  is  not  stated. 

On  a  later  day  in  the  same  term,  Morgan  informed  the 
Court  that  the  parties  had  not  been  able  to  agree  as  to  the 
amendments  to  be  made  in  the  case,  and  also  that  there  was 
reason  to  believe  that  the  defendant  Jones  had  notice  of  the 
incumbrance,  although  the  plaintiff^s  attorney  had  inad- 
vertently admitted  that  he  had  not. 

The  case  was  argued  in  this  term  by  Morgan  for  the 
plaintiff,  and  by  Rous  for  the  defendant. 

Morgan, — There  is  no  decision  expressly  in  point,  though 
many  cases,  decided  on  the  effect  of  fines,  will  bear  by  analogy 
\x[xm  this  case.  At  the  time  of  the  conveyance  to  Jones, 
Lord  Bolingbroke  had  a  term,  with  reversion  for  years  to 
Mrs.  Hare,  reversion  to  himself  in  fee.  On  the  conveyance 
to  Jones,  the  latter  took  only  the  estate  which  Lord  Boling- 
broke had.  Could  Lord  Bolingbroke,  had  he  remained  in 
possession,  have  avoided  his  own  grant  to  Mrs.  Hare  ?  And 
can  Jones,  who  claims  under  him,  avoid  it  ?  The  fine  operates 
upon  the  lawful  estate  of  the  party  who  levied  it,  but  it 
does  not  operate  upon  the  estate  of  Mrs.  Hare,  which  is 
not  divested  or  turned  to  a  right. 

The  situation  'of  Mrs.  Hare  may  be  considered  in  four 
different  views:  1.  As  lessee;  2.  As  lessor;  8.  As  mort- 
gagee ;  and  4.  As  grantee  of  a  rent-charge :  and  in  which- 
ever view  the  case  is  considered,  it  will  appear  that  she  is 
not  barred.  As  a  lessee,  she  is  protected  by  the  statute 
21  H.  8,  c.  15,  that  *^  farmers  shall  enjoy  their  leases  against 
recoveries  by  feigned  titles."  This  statute  was  passed  with 
reference  to  recoveries,  but  a  fine  and  non-claim  have  not  a 
greater  operation  than  a  recovery.  Hurst  v.  Bourne  (b). 
2,  Considering  Mrs.  Hare  as  a  lessor,  on  her  redemise  to 
Lord  Bolingbroke  the  fine  cannot  operate.     It  is  clear  that 


(b)  B.  R.,  H.  \  Anne,  Salk.  339. 
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proper  time ;  8.  That  interests  in  actual  enjoyment  are  {nkk 
tected  without  claim. 

Mrs.  Hare%  lease  was  to  commence  in  possession  upon 
the  failure  of  payment,  which  was  in  January^  1774w 
Stevens^  the  tenant,  paid  the  rent  to  Jones  from  Marchj 
1T73,  and  the  possession  of  Stevens  was  his  possession. 
Whether  the  interest  of  Mrs.  Hare  was  present  or  future 
is  immaterial,  because  she  has  made  no  entry,  and  five 
years  have  elapsed;  and  an  actual  entry  is  necessary  to 
avoid  a  fine.  Berrington  v.  Parkhurst  (A).  The  demise 
in  ejectment  must  be  subsequent  to  the  entry,  in  order  to 
avoid  the  fine,  or  it  will  not  support  the  ejectment,  unless 
the  fine  be  void^  which  is  not  the  case  here.  There  is  no 
interest  to  which  a  fine  may  not  extend.  It  bars  a  rent- 
charge.  Conisbie^s  case  (»).  It  bars  the  interest  of  a  de« 
visee  before  entry,  Hidm  v.  Heylock  (A),  Mayor  of  Lon^ 
don  V.  Alfbrd{t)^  of  a  tenant  by  elegit  (m),  and  of  a  tenant 
for  years.  It  was  at  one  time  contended,  that  a  fine  did 
not  bar  a  lessee  for  years,  and  another  question  was  made 
whether  it  barred  a  lessee  who  was  out  of  possession ;  but 
in  SqffyrCs  case(n)  it  was  resolved,  that  though  the  lessee 
have  never  entered,  yet  that  as  he  has  an  interest  accom- 
panied with  a  present  ability  to  take  the  profits,  such  in- 
terest may  be  divested,  and  put  to  a  right.  From  that 
time  the  doctrine  has  been  uniformly  recognised.  Dighton 
V.  Greenvil  (o).  But  where  the  interest  of  the  party  is  con- 
sistent with  that  of  the  person  levying  the  fine,  it  will  not 
operate  as  a  bar.  Thus  the  interest  of  a  copyholder  is  not 
barred  by  a  fine  levied  by  the  lord  (/?).  So  in  general,  in 
the  case  of  trust  terms,  a  fine  levied  by  cestui  que  trust  will 
not  bar  the  trustee ;  but  where  the  term  is  not  consistent 
with  the  estate  taken  under  the  fine,  the  latter  will  operate 


(/*)  B.  R.,  H.  11  Geo.  2, 
2  Sir.  1086. 

(i)  Cited  Carter,  24. 

{k)  B.R.,M.6Car.\,  Cro. 
Car.  200. 

(/)  B,  R.,  H.  15  Car.  1,  W. 
Jones,  452. 

(w)  Shep.  Touch.  22.  But 
the  interest  of  tenants^  by  sta- 
tute merchaDtj  statute  staple, 
or  tlegiij  cannot  be  barred  by  a 


fine  until  they  have  extended 
the  lands,  or  pursued  their 
rights  in  some  other  manner. 
Essay  on  Fines,  186. 

(if)  C.  B.,  E.  3  Jac.  1,  5 
Rep.  123  6. 

(o)  2  Vent.  32\. 

(p)  See  Doe  dem.  Tarrant 
V.  Hellier,  B.  R.,  E.  29  Geo.  3, 
3  T.R.  173. 
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Hare^ 

Board. 


as  a  bar,  as  was  held  in  Freeman  v.  Barnes  (j),  on  the 
authority  of  heham  v.  Morrice  (r).     These  cases  show  that 
if  Lord  Bciingbroke  had  levied  a  fine  to  confirm  Mr.  Jones'^  Goooright, 
estate,  it  would  have  barred  the  term  vested  in  Mrs.  Hare^ 
although  after  the  default  he  was  tenant  at  will  to  her.     In 
the  case  of  a  fine  levied  by  one  of  several  joint  tenants  or 
copartners,  it  is  a  question  of  fact  whether  or  not  the  pos- 
session b  adverse.     The  question  was  so  left  to  the  jury  by 
De  Grey,  C  J.,  in  Scratton  v.  ScratUm,  tried  before  him 
at  the  Essex  assizes,  and  a  new  trial  was  moved  for  in  this 
court  and  denied.     Lord  Hardwicke  also  held  the  same 
in  Story  v.  Lady  Windsor  {s).     Whether  the  interest  sup- 
posed to  be  afiected  by  the  fine  is  consistent  with  the  title  of 
him  who  levies  it,  is  matter  of  evidence.     All  claims  under 
the  conusor  must  be  consistent  with  the  title,  and  protected 
by  the  fine.     Upon  this  principle  a  mortgagee  is  not  barred 
by  the  fine  of  the  mortgagor.     [Lord  Mansfield. — Sup- 
pose the  mortgagor  conveys,  and  the  purchaser  levies  the 
fine  without  notice  ?]     That  case  would  depend  upon  the 
question,  whether  the  mortgagor  had  the  freehold  or  not. 

Applying  these  principles  to  the  present  case,  it  appears 
that  Mrs.  Hare  had  such  an  interest  as  was  capable  of 
being  barred  by  a  fine  and  non-claim,  for  she  had  a  right  to 
enter  upon  the  land  before  the  levying  of  the  fine ;  and  it 
also  appears  that  her  interest  was  not  consistent  with  that 
of  Mr.  Jones  J  so  as  to  avoid  the  efiect  of  the  fine.  Nor  was 
there  any  trust  between  her  and  Mr.  Jones  which  might 
prevent  the  fine  from  operating.  Jones  stands  in  the  place 
of  Lord  Bolingbroke  only  as  the  owner  of  the  inheritance, 
and  not  as  to  any  personal  notices  or  trusts  which  bound 
Lord  Bolingbroke.  Both  Jones  and  Mrs.  Hare  are  bond 
Jide  purchasers,  and  to  decide  against  Jones  would  be  to 
decide  that  fines  shall  bar  only  in  cases  of  wrongful  seisins 
and  possessions,  where  least  of  all  they  ought  to  bind.  It 
is  said  that  Lord  Bciingbroke  could  convey  no  more  than 
he  had,  and  that  the  fine  protects  only  the  estate  conveyed. 
This  confounds  the  distinction  between  non-enlargement  of 
estate  and  the  bar  created  by  the  statute  to  dormant  claims. 
If  there  has  been  any  breach  of  trust  between  Lord  Bciing-- 
broke  and  Mrs.  Hare^  the  remedy  is  a  personal  one  against 

(q)  B.  R.,   T.  22   Car.  2,         (r)   C.  B.,  E.  4  Car,  1,  Cro. 
liSfc/.  458.  Cnr.  109. 

(*>  Cane.  2  Atk.  630. 
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Lord  Bciingbrohe,  as  where  a  trustee  sells  to  a  bond  fide 
purchaser  without  notice ;  but  the  present  is  a  dry  question 
of  law.  [Lord  Mansfield. — Suppose  both  parties  in- 
nocent, for  if  there  is  any  fraud  it  changes  the  question 
totally :  if  there  is  not,  is  Mrs.  Hare'%  estate  divested  ?  For 
if  Lord  Bolingbroke  had  levied  the  fine  to  his  own  use 
there  would  have  been  no  question.] 

Morgan  having  desired  time  to  reply,  the  case  stood  over ; 
and  now,  in  replying,  he  was  stopped  by  the  Court. 

Lord  Mansfield.— We  have  looked  into  all  the  cases, 
and  no  doubt  remains  with  any  of  us.  [His  Lordship  then 
stated  the  case.]  On  this  case  it  appears  that  Jones  and 
Mrs.  Hare  are  both  innocent.  Jones  is  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  and  Mrs.  Hare  is  not 
alleged  to  have  had  any  notice  of  the  conveyance  to  Jones, 
There  was  no  notoriety  in  that  conveyance  to  apprise  her  of 
the  fact ;  the  lease  to  Stevens  was  still  subsisting,  and  the 
payment  of  the  rent  by  Stevens  to  Jones^  instead  of  to  Lord 
Bolingbroke^  was  not  notorious  in  the  country.  At  the 
time  of  the  conveyance  to  JoneSy  in  1773,  there  were  no 
arrears  of  the  annuity  due  to  Mrs.  Hare^  and  she  had  at 
that  time  no  right  to  come  upon  the  land.  Any  laches  on 
her  part  afterwards  could  not  be  maid  fide  to  Jones ;  so  that 
it  is  a  question  of  mere  law  between  the  parties  whether 
Mrs.  Hare  is  bound  by  the  fine  and  non-claim.  This 
question  depends  upon  a  rule  of  law  founded  in  good  sense, 
and  to  which  I  know  of  no  exception,  viz.  that  no  fine  shall 
bar  an  estate  either  in  possession,  reversion,  or  remainder, 
which  is  not  divided  and  put  to  a  right.  This  is  the  first 
resolution  in  Margaret  Podgers  case  (t)*  This  general  rule 
is  illustrated,  explained,  and  applied  in  the  books  to  a  variety 
of  cases.  Thus  a  collateral  interest,  as  a  rent-charge,  or  right 
of  common,  cannot  be  barred  by  a  fine.  The  authority  in 
Carter  is  mistaken.  The  owner  of  a  rent-charge  levied  a 
fine  of  the  land,  and  it  was  held  that  the  rent-charge  was 
gone  by  the  fine ;  but  a  rent-charge  in  a  third  person  will 
not  be  barred  by  a  fine  and  non-claim.  The  parties  to  a 
fine,  or  one  of  them,  must  be  seised  and  possessed,  adversely 
to  the  interest  to  be  barred ;  if  that  interest  be  consistent 
with  the  seisin  and  possession,  it  is  not  barred.  Now  at 
the  time  of  the  conveyance  to  Jones  there  was  no  adverse 
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rule  to  show  cause  why  the  nonsuit  should  not  be  set  aside 
and  a  new  trial  had,  having  been  granted, 

Balgtiy  was  heard  in  support  of  the  rule. — There  was,  at 
all  events,  evidence  of  a  retainer  sufficient  to  go  to  the  jury. 
The  defendant  applied  to  an  ofBce  where  the  practice  was 
for  the  plaintiff  to  have  the  benefit  of  the  common  law  busi- 
ness. It  was  for  the  jury  to  say,  whether  that  did  not  con- 
stitute a  retainer.  Under  an  insimtd  computcLSsent^  money 
paid,  laid  out,  and  expended,  may  be  given  in  evidence. 
Originally,  the  practice  at  Nisi  Prius  was  more  strict,  but 
in  modem  times  it  has  been  much  relaxed.  In  the  case 
oi  Keym%8  v.  Rees^  at  the  Monmouth  Lent  Assizes,  1779^ 
before  Bullek,  J.,  the  declaration  contained  counts  for 
goods  sold  and  delivered,  and  on  an  account  stated.  It  ap- 
peared that  a  bull  was  sold  for  a  certain  sum,  with  an  agree- 
ment to  return  six  guineas  of  the  price,  if  the  animal  was 
returned  before  a  certain  day.  The  bull  was  returned  be- 
fore the  day,  and  an  action  brought  for  the  six  guineas, 
which  BuLLEE,  t/.,  permitted  to  be  given  in  evidence  under 
the  insimid  computassent.  So  in  Thompsan  v.  Richards^ 
at  the  Warwick  Summer  Assizes,  1781,  before  Gould,  /., 
money  had  and  received  was  given  in  evidence  under  the 
insimid  computassent^  on  the  ground,  that  any  money  for 
which  the  defendant  was  liable  might  be  given  in  evidence 
under  that  count. 

DayreU  contra. 

Lord  Mansfield. — The  defendant  applying  at  the 
office  must  be  supposed  to  employ  the  persons  at  that  office, 
upon  the  terms  on  which  business  is  there  done.  This  was 
proper  for  the  consideration  of  the  jury,  and  the  nonsuit  was 
wrong.  As  to  the  second  point,  I  am  of  opinion  that  money 
laid  out  could  not  be  given  in  evidence  under  an  insimtd 
compntassent 

BuLLER,  Jttstice, — Whenever  there  is  a  liquidated  debt, 
it  may  be  given  in  evidence  under  an  account  stated.  That 
was  the  ground  of  my  decision  at  Monmouth,  which  perhaps 
was  a  strong  one ;  but  I  think  the  Court  should  go  even  on 
slight  evidence  to  prevent  a  nonsuit  on  so  formal  an  ob- 
jection. There  was  evidence  of  an  agreement  to  take  the 
specific  sum  of  six  guineas  if  the  bull  should  be  returned, 
and  that,  therefore,  might  be  considered  as  a  sum  admitted 
to  be  due.    Here,  too,  there  is  a  precise  sum ;  but  the  doubt 
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Summer  Assizes,  when  the  defendants  offered  evidence  to 
show,  that  other  harbours  on  the  same  coast,  similarly 
situated,  where  there  were  no  embankments,  had  begun  to 
fill  up  and  to  be  choked  about  the  same  time  as  WeUs 
harbour.  They  also  called  Mr.  SmeaUm,  an  eminent  en- 
gineer, to  show  that,  in  his  opinion,  the. bank  was  not  the 
cause  of  the  mischief,  and  that  the  cutting  the  bank  would 
not  remove  it.  The  receiving  this  evidence  was  objected 
to^  as  the  inquiring  into  the  site  of  other  harbours  was 
introducing  a  multiplicity  of  facts  which  the  parties  were 
not  prepared  to  meet.  It  was  also  objected  that  the  evi- 
dence of  Mr.  Smeaton  was  matter  of  opinion,  which  could 
be  no  foundation  for  the  verdict  of  the  jury,  which  was  to  be 
built  entirely  on  facts,  and  not  on  opinions.  Gould,  «/., 
who  tried  the  cause,  rejected  the  evidence.  Partridge 
having  obtained  a  rule  for  a  new  trial,  on  the  ground  that 
the  Judge  had  improperly  rejected  the  evidence, 

Harding^  Coky  Graham,  and  Le  Blanc  showed  cause, 
and  urged  the  arguments  made  use  of  at  the  trial  in  support 
of  the  objection.  They  insisted  also,  that  if  the  bank  ori- 
ginally caused  the  mischief,  the  defendants  might  cut  it 
down,  though  it  would  not  restore  the  harbour. 

Wallace,  Partridge,  Joddrel,  and  Sayer  having  been 
heard  in  support  of  the  rule. 

Lord  Mansfield  delivered  the  opinion  of  the  Court. — 
This  case  comes  before  the  Court  under  the  same  circum- 
stances as  if  it  were  an  indictment  for  the  continuance  of  a 
nuisance,  and  it  is  a  question,  therefore,  whether  the  de- 
molition of  the  bank  would  contribute  to  restore  the  harbour. 
The  Court  will  not  compel  the  removal  of  a  nuisance  where 
it  docs  not  appear  to  be  a  prejudice,  but  will  set  a  small  fine. 
Nor  would  the  Court  of  Chancery,  in  this  case,  compel  the 
pulling  down  of  the  bank  for  a  damage  which  might  be 
compensated  by  a  shilling. 

The  facts  in  this  case  are  not  disputed.  In  1758  the 
bank  was  erected,  and  soon  afterwards  the  harbour  went  to 
decay.  The  question  is,  to  what  has  this  decay  been  owing  ? 
The  defendant  says,  to  this  bank.  Why.^  Because  it  pre- 
vents the  back-water.  That  is  matter  of  opinion  : — the  whole 
case  is  a  question  of  opinion,  from  facts  agreed  upon.  No- 
body can  swear  that  it  was  the  cause ;  nobody  thought  that 
it  would  produce  this  mischief  when  the  bank  was  erected. 
The  commissioners  themselves  look  on  for  above  twenty 
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years,  until  a  property  has  been  acquired  which  would  be 
good  by  the  statute  of  limitations.  It  is  a  matter  of  judg- 
ment, what  has  hurt  the  harbour.  The  plaintiff  says  that 
the  bank  was  not  the  occasion  of  it.  On  the  first  trial,  the 
evidence  of  Mr.  Milne ^  who  has  constructed  harbours,  and 
observed  the  effects  of  different  causes  operating  upon  them, 
was  received ;  and  it  never  entered  into  the  head  of  any 
man  at  the  bar  that  it  was  improper;  nor  did  the  Chief 
Baron,  who  tried  the  cause,  think  so.  On  the  motion  for 
the  new  trial,  the  receiving  Mr.  Milne's  evidence  was  not 
objected  to  as  improper ;  but  it  was  moved  for  on  the  ground 
of  that  evidence  being  a  surprise;  and  the  ground  was  ma^ 
terial,  for,  in  matters  of  science,  the  reasonings  of  men  of 
science  can  only  be  answered  by  men  of  science.  The  Court 
considering  the  evidence  as  proper,  directed  the  opinions  to 
be  printed,  and  to  be  exchanged.  Under  the  persuasion  of 
this  being  right,  the  parties  go  down  to  trial  again,  and  Mr. 
Smeaton  is  called.  A  confusion  now  arises  from  a  mis- 
application of  terms.  It  is  objected  that  Mr.  Smeaton  is 
going  to  speak,  not  as  to  facts,  but  as  to  opinion.  That 
opinion,  however,  is  deduced  from  facts  which  are  not  dis- 
puted— the  situation  of  banks,  the  course  of  tides  and  of 
winds,  and  the  shifting  of  sands.  His  opinion,  deduced 
from  all  these  facts,  is,  that,  mathematically  speaking,  the 
bank  may  contribute  to  the  mischief,  but  not  sensibly.  Mr. 
Smeaton  understands  the  construction  of  harbours,  the  causes 
of  their  destruction,  and  how  remedied.  In  matters  of 
science  no  other  witnesses  can  be  called.  An  instance  fre- 
quently occurs  in  actions  for  unskilfully  navigating  ships. 
The  question  then  depends  on  the  evidence  of  those  who 
understand  such  matters;  and  when  such  questions  come 
before  me,  I  always  send  for  some  of  the  brethren  of  the 
Trinity  House.  I  cannot  believe  that  where  the  question 
is,  whether  a  defect  arises  from  a  natural  or  an  artificial 
cause,  the  opinions  of  men  of  science  are  not  to  be  received. 
Hand-writing  is  proved  every  day  by  opinion ;  and  for  false 
evidence  on  such  questions  a  man  may  be  indicted  for  per- 
jury.  Many  nice  questions  may  arise  as  to  forgery,  and  as 
to  the  impressions  of  seals;  whether  the  impression  was 
made  from  the  seal  itself,  or  from  an  impression  in  wax.  In 
such  cases  I  cannot  say  that  the  opinion  of  seal-makers  is 
not  to  be  taken.  I  have  myself  received  the  opinion  of  Mr. 
Smeaton  respecting  mills,  as  a  matter  of  science.     The  cause 
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of  the  decay  of  the  harbour  is  also  a  matter  of  science,  and 
still  more  so,  whether  the  removal  of  the  bank  can  be  bene- 
ficial. Of  this,  such  men  as  Mr.  Smeaton  alone  can  judge. 
Therefore  we  are  of  opinion  that  his  judgment,  formed  on 
facts,  was  very  proper  evidence.  As  to  the  evidence  re- 
specting the  situation  of  other  harbours  on  the  same  coast, 
we  think  that  if  there  were  no  embankments  it  was  admissible 
in  illustration  of  Mr.  Smeaton*^  opinion ;  but  as  to  harbours 
in  which  there  were  embankments,  we  think  it  was  improper, 
since  litem  lite  resclvit. 

Rule  absolute  (6). 


{b)  This  may  be  regarded  as 
the  principal  case  on  the  ad- 
missibility of  matter  of  opinion. 
It  has  been  followed  and  con- 
firmed by  a  variety  of  similar 
decisions.  In  Thornton  v.  Roycd 
Ejpchange  Assurance  Company, 
Peake,N.P.C.  25,  Lord  Ken- 
YON  admitted  the  evidence  of  a 
ship-builder  on  a  question  of 
sea-worthiness^  though  he  had 
not  been  present  at  the  survey. 
And,  in  a  subsequent  case,  his 
lordship  received  the  evidence 
of  underwriters  in  explanation 
of  the  terms  of  a  policy.  Chau^ 
rand  v.  Angerstein,  Id,  p.  43. 
See  also  Berthon  v.  Loughman, 
2  Siark.  N.  P.  C.  258  ;  but  see 
Durreii  v.  Bederiey,  Holt,  N. 
P.  C.  286.  So,  a  person  versed 
in  the  laws  of  a  foreign  country 
may  give  evidence  as  to  what  in 
his  opinion  would,  according  to 
the  law  of  that  country,  be  the 
effect  of  certain  facts.  /?.  v. 
fFakefield,  Cor.  Hullock,  B,, 
Murray's  ed.  p.  238 ;  Chaurand 
V.  Angerstein^  Peake,  N,  P.  C. 
44.  So,  in  prosecutions  for  mur- 
der, medi(»l  men  are  allowed  to 
state  their  opinions^  whether 
the  wounds  described  by  the 
witnesses  were  likely  to  have 
occasioned  death.  In  the  case 
of  -R.  V.  Wright,  who  was  tried 
for  murder^  the  defence  being 
insanity,  the  twelve  judges  were 


unanimous  in  opinion,  that  a 
witness  of  medical  skill  might 
be  asked>  whether^  in  his  judg- 
ment, such  and  such  appear- 
ances were  symptoms  of  in- 
sanity; and  whether  a  long  fast 
followed  by  a  draught  of  strong 
liquor  was  likely  to  produce  a 
paroxysm  of  that  disorder  in  a 
person  subject  to  it.  But  se- 
veral of  the  judges  doubted 
whether  the  witness  could  be 
asked  his  opinion  on  the  very 
point  which  the  jury  were  to 
decide,  viz.  whether,  from  the 
other  testimony  given  in  the 
case,  the  act  with  which  the 
prisoner  was  charged  was,  io 
his  opinion,  an  act  of  insanity. 
R,  V.  fVright,  Russ,  &  %.  Cr. 
Ca,  i?.  456 ;  2  Russell  on  Crimes, 
623,  2d  edit.  The  Scotch  law 
is  the  same  as  our  own  on  this 
subject.  "  Professional  men, 
when  examined  on  the  subject 
of  their  art  or  science,  are  of 
necessity  allowed  to  state  their 
opinions,  and  to  speak  to  the 
best  of  their  skill  and  judgment. 
In  homicides  the  corpus  delicti 
is,  in  many  cases,  established  by 
no  other  evidence."  Burnet  on 
the  Criminal  Lam  of  Scotland, 
p.  458. 

In  the  principal  case.  Lord 
Mansfield  says,  "  Hand- 
writing is  proved  every  day  by 
opinion."      In   Re  vet  t  v.  bra^ 
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*<ii»,  B.  R.,  H.  32  G.  3, 4  r.  R. 
497,  two  clerks  from  the  Post' 
office  accustomed  to  inspect 
franks,  and  to  detect  foreeries^ 
were  allowed  to  give  cridence 
of  their  opinion  as  to  the  ge- 
nuineness of  ihe  hand-writing 
to  a  will ;  and  similar  evidence 
was  admitted  in  H.  v.  Catoty 
by  HoTH  AM,  B,  4  Esp.  K  P.  C. 
145;  and  in  Birch  v.  Crnoe, 
by  Abbott,  /.,  cited  b  B.&^. 
332.  'llie  authority  of  these 
decisions,  however,  has  been 
much   shaken  by  the  case   of 


Caiy  Y.  Pitt,  Peake  Ev.  Ap- 
penaije^  84,  4th  ed.,  in  which 
L.ord  Kenton  rejected  such 
evidence ;' and  by  the  case  of 
Gumeif  Y.  Langlundsy  B.  R.,  H, 
2  G.  4.,  5  ^:  &  A,  330,  in 
which  the  judges  expressed 
great  doubts  as  to  the  admissi- 
bility of  such  evidence,  and  ob« 
served  that,  at  all  events,  it  was 
entitled  to  no  weight,  and  was 
much  too  loose  to  be  the  founda- 
tion of  a  judicial  decision  either 
by  judges  or  juries. 


1782. 


F0LK£B 

V, 

Chadd. 


Court  v,  Martineau. 


Thursday, 
2lat  Nov. 


X  HIS  was  an  action  by  an  underwriter  to  recover  back  the  Two  priies 

amount  of  a  loss  paid  by  him  on  a  policy  of  insurance,  ^^^^pooL 

which,  as  it  was  contenHed,  was  avoided  by  concealment,  the  captor  gaye 

The  cause  was  tried  at  GuildhaU,  before  Buller,  J.,  who,  ^Swmnawi 

thinking  the  concealment  material,  directed  the  jury  to  find  ^tm  in  London. 

a  verdict  for  the  plaintiff.     A  new  trial  was  afterwards  ^livtogon^I! 

granted;   and  Lord  Maksfield  thinking  the  transaction  day,  the  owner 

fair,  and  the  concealment  not  material,  a  verdict  was  found  to'hisa^ltiii 

for  the  defendant.     The  following  appeared  to  be  the  cir-  London^  stating 

—   -  that  facta  and 

CUmstanceS  of  the  case.  expressing  fean 

The  Essew,  of  Liverpool,  took,  off  the  coast  of  Ireland^  •».<^  the  other 

a  ship  and  brig  from  St.  Eustaiiua  to  Amsterdam.     The  p,^  reached  * 

owners  of  the  Essex,  at  Liverpool,  ordered  insurance  on  the  5«  ^^^"  ^ 

pnzes  to  be  made  m  London.     On  Sunday  night,  the  d&-  that  day  an  entry 

fendant,  who  was  a  part  owner,  sent  an  express  to  his  broker  ^  "ll*^*  •? 
.  1  ..1  .      1      ^    1      ,    r     ,  .        Lloyd^toTihe 

With  an  account  of  the  arrival  of  the  bng,  but  expressing  arrival  of  the 

great  fears  about  the  ship,  and  ordering  further  insurance  '**f^ii/1^" 

1  T»  1111  .\.     1  .         1   1  ,^         7  .  P^^     ^  ^^^ 

on  her.    He  added,  that  if  she  arnved  by  Monday  morning  nesday  the 

he  would  send  another  express ;  and  he  enclosed  a  letter  to  ^^^  "^^ 

be  shown  to  the  underwriters,  which  he  dated  on  the  Satur-  auiance  on  the 

day.     The  express  reached  the  broker  on  Tuesday,  and  on  oth«.ves8cl  at  a 
trr   17  !•  'ii  1  1  premium  Of  fifty 

Wednesday,  not  having  received  the  second  express,  he  got  guineas  per  cent. 

the  policy  underwritten  by  several  persons,  and  amongst  ^^i^ji^^o 

the  rest  by  the  plaintiff,  at  a  premium  of  fifty  guineas  per  theundcrwnten 

the  fact  of  the 
express.    Held, 
that  this  was  not  a  concealment  which  vitiated  the  policy. 
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1 782        ^"^    ^^^  non-arrival  on  Sunday  night  could  not  be  known 

>^  ^*       in  London  by  the  post  till  Wednesday/  noon,  after  the  plain- 

CouRT        tiff  had  underwritten.     On  the  Tuesday  an  entry  was  made 

^-  in  Uoj/ds  books,  by  the  direction  of  the  broker,  that  the 

Martinbau.  ijj^g  jj^  arrived,  but  that  the  ship  had  not     The  broker 

did  not  communicate  the  fact  of  the  express. 

A  rule  for  a  new  trial  having  been  granted^ 

Lee  showed  cause. 

Wallace^  WUson^  and  Law^  contra. — The  underwriter 
supposed  that  the  ship  was  not  arrived  on  Saturday^  or  on 
Sunday  at  the  latest,  and  that  there  was  no  later  intelligence. 
The  broker  knew  that  she  was  not  arrived  on  Monday. 
This  varied  the  risk  materially ;  as,  in  these  cases,  a  day,  or 
even  an  hour,  may  make  a  great  difference.  The  under- 
writer calculated  on  the  probability  that  the  ship  might 
have  arrived  between  the  Saturday  or  Sunday  and  the  time 
of  underwriting ;  but  that  calculation  ought  to  have  been 
formed  upon  different  facts,  and  those  facts  were  in  the 
knowledge  of  the  broker.  If  the  concealment  is  at  all  ma-% 
terial,  so  as  to  vary  the  risk  or  advantage  in  any  degree,  it 
is  sufficient  to  avoid  the  policy;  for,  as  to  all  material  cir- 
cumstances, the  knowledge  must  be  exactly  equal  on  both 
sides.  [The  policy  being  "  from  sea  to  Liverpool^  Lord 
Mansfield  asked,  whether,  on  such  a  policy,  if  the  loss 
happened  before  the  time  of  underwriting,  though  not 
known,  there  would  be  a  recovery?  He  was  answered,  that 
there  would;  and  that  in  most  cases  of  policies  on  ships 
abroad,  the  event  is  over  before  the  insurance  is  made.] 

The  Court  having  taken  time  to  consider. 

Lord  Mansfield  delivered  the  judgment  of  the  Court. 
— On  the  Wednesday^  before  the  post  came  in,  the  plaintiff 
underwrote  this  policy  at  Jifty  guineas  per  cent  This  was 
emphatically  informing  the  plaintiff  that  the  ship  had  not 
arrived,  and  that  the  defendant  did  not  believe  she  had  ar- 
rived at  that  moment.  Under  any  other  circumstances  such 
a  premium  could  not  have  been  given.  The  plaintiff^  alleges 
that  he  has  since  discovered  that  the  broker  received  a  letter 
by  express  fiiom  Liverpool  despatched  on  the  Sunday,  with 
information  that  the  ship  had  not  arrived,  and  that  the  de- 
fendant feared  she  might  be  retaken.  The  letter  also  stated, 
that  if  she  arrived  on  the  Monday ,  the  defendant  would  send 
another  express.  We  lay  out  of  our  consideration  the  osten- 
sible letter  intended  to  be  exhibited  to  the  underwriters,  for 
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in  fact  it  was  never  shown  to  them.     The  sole  objection       I782. 
therefore  is,  that  the  broker  did  not  communicate  the  fact       ^^»v•«>^ 
of  the  express.    Now  it  must  have  been  known,  that  a  raer-       Coubt 
chant  at  Liverpool  so  circumstanced  would  send  an  express  ^      ^' 
upon  the  ship^s  arrival,  since  the  whole  of  the  premium  paid 
after  that  event  would  be  thrown  away.     If  the  underwriter 
had  wished  to  know  by  what  means  the  broker  acquired  his 
information  that  the  ship  had  not  arrived,  he  should  have 
made  inquiry;  but  he  waived  the  inquiry  by  putting  no 
questions  to  him,  though  they  naturally  arose  from  the  sub- 
ject.    By  the  course  of  the  post  from  Liverpool^  the  under- 
writer must  have  known  that  the  entry  of  Tuesday  at  Lloyd's 
did  not  arrive  by  post.     The  broker  said  nothing  to  mis- 
lead.    We  are  all  of  opinion  that  there  was  no  concealment, 
and  that  it  was  owing  to  himself  that  the  underwriter  did 
not  receive  the  information  which  he  now  complains  was 
withheld  from  him. 

Judgment  for  the  defendant  (a). 


(a)  There  appear  to  be  ooly 
two  circumstances  in  this  case 
t^e  concealment  of  which  could 
be  material,  vis.  the  non- arrival 
of  the  vessel  insured^  and  the 
arrival  of  the  brig  captured  at 
the  same  time.  The  first  ob- 
jection was  answered  by  the 
observation  of  Lord  Mans- 
FiKLD,  that  there  was,  in  fact, 
the  strongest  assertion  <^  the 
non-arrival,  by  the  payment  of 
iiftv  guineas  per  cent. ;  and  that 
if  the  underwriter  was  desirous 
of  ascertaining  the  broker's 
means  of  knowledge,  it  was  his 
duty  to  make  iuuuiries.  So  it 
has  been  held,  that  the  mere 
concealment  of  the  fact  of  a 
ship  having  sailed  is  not  ma- 
terial ;  and  that  if  the  under- 


writer wanted  to  know  whether 
she  had  sailed,  he  ought  to  have 
inquired.  Fori  v.  Lee,  C.  B.^ 
H.  51  Geo.  3,  3  Taunt.  381  ; 
and  see  Forley  v.  Moline^  C. 
B.,  E,  54  G.  3,  5  Taunt.  430; 
1  Marsh.  117,  5.  C;  sed  vide 
ante,  p.  41  (»).  With  regard  to 
the  second  question,  the  con- 
cealment would  seem  to  be  ma- 
terial. Kirhif  V.  Smith,  B.  R., 
T.  58  G.  3,  1  B.  &  A.  672  ; 
but  the  underwriter  had  the 
means  of  knoH' ledge  in  his  own 
power,  in  consequence  of  the  en- 
try at  Lloyd's.  Frere  v.  Wood" 
house.  Holt's  N.  P.  C.  572;  and 
see  Littledale  v.  DLeon,  C.  B., 
H.  45  G.  3,  1  Bos.  &  Pul.  N. 
li.  151. 
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1782. 


Thursday, 
2l8t  Nov. 

Action  on  a  bot- 
tomry bond  con- 
taining a  clause, 
that  if  the  ship 
should  be  taken 
by  the  enemy, 
&C.  the  bond 
should  be  void. 
The  ship  was 
captured  and  re- 
captured, and 
afterwards  ar- 
rived at  her 
destination,  and 
earned  her 
freight     Held, 
that  the  obligee 
was  entitled  to 
recover  upon  the 
bond. 

There  is  no 
average  or  sal- 
vage  on  a 
bottomry  bond. 


Joyce  v.  Williamson  (a). 

X  HIS  was  an  action  on  a  bottomry  bond  for  <f  600  and 
upwards,  which  contained  a  clause,  that  if  the  ship  should 
be  taken  by  the  enemy,  cast  away,  miscarry,  or  be  lost,  before 
her  safe  arrival  at  Neto  York,  the  bond  should  be  void.  The 
defendant  pleaded,  1 .  Non  eitt  factum ;  2.  That  the  ship  did 
not  arrive  at  New  York,  her  port  of  destination ;  and,  3. 
That  the  ship  was  captured.  Issue  was  joined  upon  the 
two  first  pleas,  and  to  the  last  the  plaintiff  replied  a  re- 
capture. On  the  trial,  the  following  appeared  to  be  the 
facts  of  the  case. 

The  voyage  was  from  the  Tagiis  to  New  York.  The  ship 
was  taken,  on  her  passage  to  New  York,  by  a  privateer ;  and 
afterwards  retaken  and  carried  to  Halifax,  where  part  of  the 
cargo  was  sold  for  salvage  and  repairs.  The  amount  of  the 
latter  was  very  considerable.  The  vessel  afterwards  arrived 
at  A^ezo  York  with  the  remainder  of  her  cargo  on  board. 
The  ship  and  freight  were  then  worth  the  sum  in  the  bond, 
but  not  worth  that  sum  together  with  what  had  been  laid 
out  in  repairs.  A  verdict  having  been  found  for  the  plain- 
tiff, Haworth  obtained  a  rule  nisi  for  a  new  trial. 

Waihice,  Lee,  and  Piggot  showed  cause. — This  was  not 
-SL  total  loss,  but  only  an  interruption  of  the  voyage ;  and 
the  subject-matter  remaining,  the  money  must  be  paid. 
There  is  no  salvage  or  average  on  a  bottomry  bond.  It  is 
in  the  nature  of  a  wager  on  the  ship^s  arrival,  and  here  the 
ship  has  arrived. 

Haworth  and  Baldwin,  contra. — The  lender  looked  to 
the  vessel  and  the  freight  which  she  should  make  as  his 
only  security.  The  vessel  being  taken  and  plundered,  and 
a  great  part  of  her. cargo  lost,  the  security  was  destroyed, 
notwithstanding  the  recapture.  On  her  arrival  at  Halifax 
after  recapture,  the  vessel  was  worth  no  more  than  £225; 
and  in  order  to  fit  her  to  proceed  on  her  voyage  to  New 
York,  c£500  was  laid  out  upon  her.  Suppose  New  York 
were  in  the  hands  of  the  enemy,  and  the  vessel  carried  in 
there,  could  it  be  said  that  she  had  completed  her  voyage  ? 
The  voyage  from  Halifax  to  New  York  was  a  new  voyage. 


{a)  S.  C.  Park  Ins.  563,  6th  ed. 
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1782, 


Thursday, 
21st  Nov. 

Action  on  m 
nuMom-biU 
oontaining  a 
clause,  that  the 
bill  should  be 
enforced  though 
the  hostage 
should  die,  or 
the  vessel  be  re- 
taken.   Pitt, 
that  before  the 
captor  got  into 
port  he  was 
taken,  with  the 
hostage  and 
ransom-bill  on 
board;  and 
being  required 
to  ddiver  up 
all  papers,  frau- 
dulently ^d  not 
deliver  up  the 
ransom-bilL — 
Demurrer. 
Held,  by  Lord 
Mansfieldy  that 
the  plea  waa 
bad;but^bythe 
other  Justicea, 
that  the  Court 
had  no  juris- 
diction, this 
being  a  matter 
of  prize,  cog. 
nizable  by  the 
court  of  Ad' 
miralty. 


Anthon  V.  Fisher  (a). 

X  HIS  was  an  action  on  a  ransom-bill  containing  the  same 
clause  as  in  Comu  v.  Blackbume  (ft),  relative  to  the  pay- 
ment of  ransom,  though  the  hostage  should  die,  or  the  vessel, 
with  the  hostage  on  board,  be  captured.  The  defendant 
pleaded,  1.  The  general  issue;  2.  That  the  privateer, 
soon  after  the  capture,  and  before  it  got  into  any  French 
port,  was  taken  with  the  hostage  and  ransom-bill  on  board, 
when  the  plaintiff  was  required  to  deliver  up  all  the  papers 
and  ransom-bills  on  board,  but  that  he  fraudulently  and 
deceitfully  did  not  deliver  up  the  ransom-bill  upon  which 
the  action  was  brought.  Demurrer  to  the  second  plea»  and 
cause  assigned  that  it  amounted  to  the  general  issue.  The 
case  came  on  to  be  argued  in  Easier  Term. 

Lawj  for  the  plaintiff. — The  general  question  in  this  case 
differs  very  little  from  that  in  Comu  v.  Blackbume,  which, 
with  Ricord  v.  Bettenham  (c),  is  the  only  case  on  ransom- 
bills.  The  sole  difference  between  this  case  and  Comu  v. 
Blackbume  is,  that  here  the  ransom-bill  is  stated  to  have 
been  on  board,  and  that  the  captain,  on  being  asked,  refused 
,to  deliver  it  up,  saying,  fraudulently,  that  he  had  delivered 
up  all  papers.  To  make  it  fraudulent,  some  duty  must 
be  shown  in  the  French  captain  to  deliver  up  his  property. 
But  it  is  said  by  Grotius  (d),  ^  that  if  a  {xisoner  can  con- 
ceal any  part  of  his  property  the  captor  does  not  acquire 
that  portion,  for  he  is,  in  fact,  never  in  possession  of  it. 
Whence,"'  he  continues,  **  it  follows,  that  a  prisoner  may  avail 
himself,  to  pay  his  ransom,  of  property  which  he  has  suc- 
ceeded in  concealing.^  But  supposing  this  ooncealmait 
fraudulent,  yet  the  same  fraud  existed  in  Comu  v.  Black- 
bume;  for  the  obligation  to  deliver  up  the  property  does  not 
depend  upon  the  demand ;  and  in  that  case  the  Court  de- 
termined that  there  was  no  such  obligation.  Was  lenity  the 
consideration  for  giving  up  the  bill  ?     The  captor  has  no 

(fl)  S.  C.  cited  ante,  vol.  ii.  ,  1734  j  1  Blach.  563,  5.  C. 
p.  649  (n).  (rf)  Lib.  3,  c.  21 ,  *.  28 ;  see 

(A)  B,  R,,  E.2\  G.  3,  ante,  also  Burlamaqui's  Principles  of 

vol.  ii.  p.  64 1 .  Politic  Law,  by  Nugent,  p.  30i2. 

(c)  B./?.,M.6G.3,3J?«rr. 
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right  to  exercise  force  and  cruelty.  If  he  has  a  claim  1782. 
upon  the  property,  he  has  none  upon  the  veracity,  of  the  ^^^^^- 
prisoner.  Anthon 

BMumy  contra, — The  present  case  differs  in  some  ma-  ^' 

terial  circumstances  from  Cornu  v.  Blackbume,  In  that  '^heb. 
case,  which  was  argued  upon  a  case  stated,  great  stress  was 
laid  upon  the  clause  in  the  ransom-bill  respecting  the  cap- 
ture of  the  hostage.  It  was  also  stated  there  that  the  pri- 
vateer had  a  commission  from  the  French  king,  a  fact  which 
does  not  appear  in  the  declaration  in  this  case.  Now,  in 
order  to  maintain  this  action,  it  is  necessary  to  show  that  the 
first  capture  was  a  legal  capture,  and  the  declaration  ought 
to  have  shown  that  the  plaintiff  had  a  commission  from  the 
French  king.  MdUayi  b.  1,  c.  3.  The  plea  charges  the 
plaintiff  with  fraud,  and  the  demurrer  admits  the  fraud ; 
the  Court,  therefore,  will  not  render  the  plaintiff  any  assist- 
ance. It  is  said,  on  the  other  side,  that  there  could  be  no 
consideration  for  the  plaintiff^s  delivering  up  the  ransom- 
bill.  The  captor  had  a  right  to  search  him ;  and  if  he  for- 
bore  and  treated  him  civilly,  it  was  a  good  consideration  for 
his  promise  to  deliver  up  all  papers.  In  Caniu  v.  Blacks 
bume  it  does  not  appear  that  the  ransom-bill  was  taken.  In 
the  present  case  it  was  brought  into  port.  The  stipulation 
is,  that  the  ransom-bill  shall  stand  good  in  case  the  vessel 
with  the  hostage  on  board  shall  be  taken,  but  not  in  case 
both  the  hostage  and  bill  shall  be  taken ;  and  it  is  admitted 
by  the  demurrer,  that  the  vessel,  hostage,  and  bill,  were  all 
taken.  With  regard  to  the  passage  dted  from  GrotiuSy  it 
does  not  appear  that  the  prisoner  had  been  required  to  deliver 
up  the  property. 

LaWy  in  reply. — It  is  said  that  it  does  not  appear  that  the 
privateer  had  a  commission ;  but  it  is  stated  that  the  captain 
was  a  subject  of  the  French  king,  and  that  he  was  captain  of 
a  privateer,  which  is  sufficient.  The  demurrer  does  not  ad« 
mit  the  fraud.  It  admits  the  fact,  but  not  the  epithets. 
[Lord  Maksfield.— *In  Ricordv.  Bettenhamy  the  question 
was,  whether  the  hostage  was  the  principal,  or  only  a  col- 
lateral security.] 

The  case  standing  over,  Lord  Mansfield,  on  a  future 
day,  said,  I  wish  this  case  to  be  spoken  to  by  Civilians. 
We  can  have  no  light  from  our  own  law.  I  have  been 
looking  into  a  French  Commentary  (Xi  Colbert e  Ordon* 
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nance  (e),  and  I  find,  that  if  the  privateer  is  taken  with  both 
the  hostage  and  bill  on  board,  the  ransom-bill  is  discharged, 
because  both  together  represent  the  ship.  If  the  bill  is  sent 
on  shore,  and  the  hostage  taken,  still  the  ransom-bill  is  dis- 
charged ;  but  if  the  hostage  dies  or  deserts,  it  is  not.  At 
that  time,  however,  there  was  no  clause  in  the  bill  like  the 
present,  which  does  not,  indeed,  provide  against  the  ransom* 
bill  being  taken,  but  only  for  the  hostage  dying,  deserting, 
or  being  taken  on  board.  I  wish  to  know  if  any  case  has 
occurred  in  France  of  a  ransom-bill  on  board,  but,  by  fraud 
or  accident,  not  found ;  and  also  where,  and  on  what  ac- 
count, the  clause  was  added. 

Wood  said,  that  it  was  introduced  at  the  beginning  of  the 
present  war,  by  the  people  oiBoaUniy  in  New  England^  and 
was  adopted  by  France. 

In  Trinity  Term  the  case  was  argued  by  Dr.  Wynne  for 
the  plaintiff,  and  by  Dr.  Scott  for  the  defendant. 

Dr.  Wynne. — The  facts  of  the  dismission  of  the  ransomed 
ship,  and  of  her  arrival  at  her  destination,  are  admitted ;  but 
the  defendant  pleads  that  the  French  privateer  was  taken 
with  the  ransom-bill  on  board,  and  that  the  plaintiff,  her 
captain,  was  required  to  deliver  up  all  papers,  but  that  he 
fraudulently  did  not  deliver  up  the  ransom-bill.  This  plea 
admits  the  jurisdiction  of  the  Court,  and  is  to  be  taken  as 
the  defendant's  whole  defence.  To  determine  the  question 
rused  by  this  plea,  it  will  be  necessary  to  inquire  into  the 
contract  of  ransom,  whether  it  is  a  contract  of  a  distinct  na- 
ture, or  whether  it  is  to  be  ranked  with  other  contracts. 
It  is,  in  fact,  a  mere  contract  of  bargain  and  sale.  During 
war,  capture  in  general  vests  a  property  in  the  captor;  and 
though  there  may  be  circumstances  rendering  the  seizure 
illegal,  as  where  the  property  is  protected  by  a  pass,  in  a 
neutral  port,  &c.,  yet  here  it  is  unnecessary  to  prove  that 
the  seizure  was  unaffected  by  any  of  those  circumstances ; 
fbr  the  ransom  admits  that  the  seizure  was  lawful  according 
to  the  laws  of  war.  The  property  having  thus  vested  in  the 
captor,  he  contracts,  not  as  captor,  but  as  vendor.  The 
contract,  then,  stands  thus : — The  captor  sells  the  ship  cap- 
tured, with  a  stipulation  that  she  shall  be  free  from  a  second 


(e)    Nauveau    Comment  aire    du  Mois  d'Aa^,   1681. 
sur  VOrdonnance  de  la  Marine    M,  R.  J.  Valin.    1 766. 
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capture,  as  appears  by  the  ordonnance  of  1706,  Art.  6  (y*), 
and  receives  in  return  the  ransom-bill ;  and  equal  justice 
requires  that  the  bill  also  should  be  protected  from  capture. 
To  hold  otherwise  would  be  a  great  hardship ;  and  such  a 
pnnciple  is  not  to  be  found  either  in  the  civil  law  or  in  any 
writer  on  the  law  of  nations.  A  circumstance  has  been  relied 
on  which  is  only  accidental,  and  not  essential  to  the  con- 
tract, viz.  that  hostages  are  commonly  taken.  It  is  said,  in 
MoUoy  (^),  ^*  If  hostages  are  taken,  he  that  gives  them  is 
freed  from  his  faith ;  for  that,  in  receiving  hostages,  he  that 
receives  them  hath  relinquished  the  assurance  which  he  hath 
in  the  faith  of  him  who  gave  them.'"  No  authority  for  this 
position  is  cited,  but  it  is  unnecessary  to  deny  it,  for  the 
hostages  here  spoken  of  are  clearly  hostages  given  by  one 
state  to  another.  Between  states  it  is  true;  for  war  is  the 
only  appeal  in  case  of  the  contract  being  broken,  and  there- 
fore hostages  must  be  resorted  to.  But  it  is  otherwise  with 
regard  to  individuals,  where  the  giving  of  hostages  rather 
resembles  a  pledge,  which  does  not  exclude  any  other  remedy 
upon  the  contract.  Stnith  Sea  Company  v.  Duncombe  (A), 
Jnan  (i ).  The  rule  is  the  same  in  the  civil  law.  Dig,  1 2,  &.  1 , 
tit.  de  rebus  creditia.  It  may  be  said  that  the  contract  of 
ransom  being  between  enemies,  the  parties  cannot  resort  to 
courts  of  justice,  and  are  in  the  same  situation  as  independent 
states ;  but  that  is  a  fallacy,  since,  for  the  purposes  of  this 
contract,  they  cease  to  be  enemies.  The  contract  was  le- 
gal (A:),  and  must  be  recognised  as  such  in  the  courts  of 
both  countries,  though  English  privateers  are  prohibited 
from  ransom  by  the  prize-act,  and  though,  by  a  statute 
passed  since  this  transaction,  and  therefore  not  affecting  it, 
merchantmen  are  forbidden  to  ransom.  ^6  writer  on  the 
law  of  nations  treats  this  contract  as  of  a  special  nature,  nor 
is  it  laid  down  that  either  hostages  or  ransom-bills  are  es- 
sential parts  of  it.  According  to  the  law  of  nations,  nothing 
is  necessary  but  the  agreement  and  the  delivery  in  pursuance 
of  it 

There  is  nothing  in  the  common  law  o{  England  contrary 
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(/)  See  Va^ttj  vol.  ii.  p.  286.         (k)    As  to  contracts  made 

(£)  B.  \y  c.  8,  #.  7.  with  an  enemy  by  private  per- 

(X)  B.  R.,  M.  5  G.  2,  2  Str.  sods,  see   Burlamnqui's  Prin^ 
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to  such  a  contract  The  first  statute  restnuning  the  powtf 
of  ransoming  is  the  S2Geo,  3,  c.  25  (Q.  Previously  to  that 
act  instructions  were  issued,  in  1744  and  1756,  to  privateers 
and  men-of-war,  to  report  to  the  AdmiraUy  the  ransom  and 
the  causes  of  ransom,  which,  it  was  directed,  should  not  take 
place  without  necessity.  Formerly  ransoms  were  not  un« 
common ;  and  in  the  Admiralty  books  two  cases  are  men- 
tioned :  that  of'  the  Margaret  of  Nantz^  and  that  of  VHeur^ 
reuse  Marie.  In  the  former  case  a  French  ship  was  taken 
and  ransomed,  and  afterwards  taken  again  (for  a  ransom 
does  not  necessarily  protect  to  the  ship's  port).  The  second 
captor  proceeding  to  condemnation,  the  first  captor  appeared, 
and  produced  his  ransom-bill.  The  decree  was,  that  the 
second  captor  should,  out  of  the  proceeds,  pay  to  the  first 
captor  the  amount  of  the  ransom-bill.  From  this  it  may  be 
inferred  that  the  interest  of  the  captor  is  a  permanent  in- 
terest. It  must  be  admitted  that  no  case  is  to  be  found 
where  the  foreign  ransomer  has  proceeded  to  recover  his 
ransom  in  the  court  of  AdmiraUy ,  though  suits  have  been 
frequently  instituted  for  salvage  on  recapture.  These  have 
been  brought  on  the  recapture  of  the  hostage,  which  is  a 
benefit  to  the  owners  in  this  manner.  The  hostage  has  a 
demand  against,  and  may  sue,  the  owners  for  the  loss  of  his 
liberty,  and  therefore  the  recovery  of  his  liberty  by  re- 
capture is  a  benefit  to  the  owners  (m).  In  the  case  of  the 
George  and  NeUy  (n),  (10^  February^  1780),  where  a  ship 
had  been  ransomed  and  a  hostage  taken,  and  the  hostage 
had  been  retaken,  the  recaptor  instituted  a  suit  for  salvage 
for  the  recapture  of  the  hostage.  The  owners  replied,  that 
the  ransom-bill  did  not  come  to  the  possession  of  the 
owner  or  of  the  hostage,  and  that  it  was  not  known  what 
had  become  of  it.  It  was  suggested  in  argument,  that  the 
owner  might  make  use  of  the  ransom-bill.  The  judge  con- 
demned the  owner  in  one-eighth  of  the  ransom  for  the  re- 
capture of  the  hostage.  The  hostage,  if  taken  to  France^ 
might  have  instituted  a  suit  there  against  the  owners  for  his 
delivery.  It  is  too  much  to  infer  from  this  sentence  that 
a  suit  might  not  have  been  instituted  on  the  ransom-bill. 


(t)  See  also  33  G.  3,  c.  66 1 
43  G.  3,  c.  160,  #.34  &  35; 
and  45  G.  3,  c.  72,  «.  16 &  17; 
Ahbott  onSkipping,347, 5th  ed.; 


Parsons  v.  Seott,  C.  B.,  E.  50 
G.  3,  2  Taunt,  363. 

(m)  See  Valin,  vol.  ii.  p.  287. 

(ff)  Cited  anle,  vol.  ii.  p.  646. 
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tural  or  moral,  which  makes  it  incumbent  upon  the  con* 
quered  to  deliver  up  their  property.  Nothing  can  be  stronger 
Anthon  on  this  point  than  the  authority  of  GroHus  (p).  From  this 
it  appeal's  clearly  that  concealment  is  not  fatal.  But  then  it 
is  said  that  here  there  is  a  fraudulent  concealment.  The 
answer  is,  that  the  captor  had  no  right  to  require  or  to  ex* 
pect  a  true  declaration.  The  parties  were  not  pares.  Could 
he  who  concealed  be  punished  for  the  concealment  ?  HeifieO' 
ciuSf  PriBlectiona  upon  Grotius^  1.  3^  c.  18.  In  the  contract 
of  ransom,  on  the  contrary,  the  parties  acted  tanquam  amid 
et  pares  J  though  under  no  obligation  to  do  so;  and  it  would 
be  the  greatest  injustice  if,  having  so  acted,  the  Court  here 
should  refuse  to  enforce  the  contract. 

Dr.  Scott  J  contra, — The  first  objection  on  behalf  of  the 
defendant  is,  that  this  is  a  question  of  prize  ;  and  questions 
of  prize  or  no  prize  belong,  to  the  ^Jmira/i|y  jurisdiction. 
It  would  have  been  more  regular  to  have  pleaded  this  matter 
in  abatem«[it ;  but  it  is  of  such  a  nature,  that  even  yet  ad- 
vantage may  be  taken  of  it.  The  original  act  of  ransom  is 
strictly  founded  in  war,  and  involves  the  question  of  prize 
or  no  prize,  and  cannot  be  resolved  into  a  transaction  of 
bargain  and  sale.  To  constitute  such  a  contract  there  must 
be  on  the  one  side  a  right  of  property,  and  on  the  other  a 
free  power  to  purchase ;  but  the  capture  does  not  alone  vest 
the  property.  Various  circumstances  are  necessary  to  com- 
plete the  title  of  the  captor; — in  some  cases  condemnation — 
and,  according  to  the  law  of  some  countries,  twenty-four 
hours^  possession.  Nor  has  the  captured  free  power  to  pur- 
chase, since,  in  general,  a  purchase  from  enemies  is  pro- 
hibited. Usually,  at  the  commencement  of  a  war,  pro- 
clamations are  issued  forbidding  such  transactions.  A  roili- 
tary  war  and  a  commercial  peace  cannot  co-exist.  The 
capture  is  primarily  an  act  of  war;  and  the  parlies  cannot 
immediately  enter  into  a  civil  contract,  as  if  the  relation  of 
public  enemies  did  not  exist  between  them.  Ransom,  then, 
is  a  contract  sui  generis^  a  military  contract  entered  into 
between  enemies.  The  rights  of  war  are  not  abandoned, 
but  are  merely  exercised  in  a  different  manner.  According 
to  the  French  law,  ransom  is  considered  to  be  a  question  of 
prize,  and  comes  under  the  cognizance  of  the  Admiralty 
courts ;  and  there  is  every  reason  to  r^ard  it,  in  the  English 


(p)  B.  3,  c.  21,  s.  28  i  ante,  p. 
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law  also,  as  a  question  of  prize,  since  it  can  only  arise  on  re-       lyg^S. 
capture.     In  the  case  of  the  Dunkirk,  in  lTl9j  the  ransom-       .^,.^^/ 
bill  was  found  on  board.     The  proctor  appeared,  and  prayed      Anthon 
that  it  might  be  delivered  up  to  found  monitions  on,  and  ^' 

condemnation.  This  was  in  the  Prize  court.  Cases  have 
occurred,  during  the  present  war,  in  the  Instatiee  court, 
because  in  those  cases  the  ransom-bills  were  not  found,  but 
only  the  hostages.  Salvage,  however,  was  decreed,  as  in  the 
Prize  court.  In  the  course  of  the  year  1758,  the  case  of  the 
Antigua  merchant  occurred.  There  a  privateer  was  taken 
with  the  ransom-bill  and  hostage  on  board.  Monition  and 
sentence,  that  the  hostage  and  ransom-bill  were  rightly  re- 
taken, and  the  captain  was  ordered  to  discover  the  owners. 
A  bill  was  then  filed  in  the  court  of  Chancery  for  a  better 
discovery,  but  was  dismissed  on  the  ground  that  the  cause 
belonged  to  the  court  of  Admiralty ;  and  on  its  coming  back 
to  that  court  it  was  so  admitted.  On  these  grounds  it  is 
submitted  that  this  is  a  subject  of  Admiralty  jurisdiction. 

But  if  this  Court  should  be  of  opinion  that  they  have 
jurisdiction,  then  the  argument  of  the  general  question  pre- 
sents three  points:  1.  Whether  a  capture  of  the  vessel  with 
the  ransom-bill  found  on  bdard  extinguishes  the  right  of 
the  first  captor ;  2.  If  so,  whether  the  taking  with  the  bill 
on  board,  but  secreted,  has  the  same  effect ;  and,  3.  Whether 
that  effect  can  be  defeated  by  a  special  agreement  between 
the  parties. 

1.  The  right  of  killing  an  enemy  was  converted,  by  the 
Roman  law,  into  a  right  to  his  service.  But  the  power  over 
the  liberty  of  a  prisoner  would  be  of  little  avail  without  the 
practice  of  ransom.  The  ransom  of  moveables  is  of  later 
introduction,  and  was  probably  copied  from  the  practices  of 
freebooters.  Capture  undoubtedly  vests  all  corporeal  pro- 
perty in  the  captor.  GrotitiSf  b.  3,  c.  8,  «.  4 ;  Pttjffend&rf, 
b.  8,  c.  6,  9,  22;  Vattel,  b.  8,  c.  13,  s.  196.  So,  on  the 
taking  of  Naples  by  Charles  VIII.,  that  sovereign  gave  to 
his  officers  the  bonds  of  the  inhabitants.  A  ransom-bill, 
being  a  contract  founded  in  violence,  may,  in  like  manner, 
be  transferred  by  violence.  It  is  transferred  in  the  same 
way  that  it  was  created.  A  ransom-bill  may  be  assigned 
with  consent;  but  the  enemy  who  takes  it  does  not  need 
such  an  assignment  He  takes  it  Jure  belli.  It  is  said 
that  the  ransom-bill  is  not  the  contract  itself,  but  only  evi- 
dence of  the  contract.    It  is  indeed  evidence,  but  it  is  some- 
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thing  more.  Until  reduced  to  writing,  it  was  not  assign- 
able with  consent ;  when  reduced  to  writing,  it  is  also  assign- 
able by  violence.  A  bill  of  exchange,  in  the  same  manner, 
is  both  evidence  of  a  contract  and  something  more. 

The  recaptor  might  undoubtedly  bring  his  action  on  the 
ransom*bill,  as  standing  in  the  place  of  the  first  captor,  were 
he  not  prohibited  by  domestic  regulations.  The  state,  in 
favour  to  the  former  owner,  and  by  analogy  to  the  case  of 
a  specific  recapture,  reduces  his  claim  to  a  salvage.  This 
is  no  hardship  on  the  captor,  for  the  ransom-bill  only  runs 
the  same  risk  which  the  vessd  itself  must  have  run  had  no 
bill  been  taken.  On  these  grounds  it  is  contended  that  the 
right  of  the  captor  is  extinguished  by  the  capture  of  the 
ransom-bill,  not  because  it  is  annulled,  but  because  it  is 
transferred. 

With  regard  to  the  provi^ons  of  positive  law,  little  is  to 
be  found  on  the  subject  of  ransom  in  the  ancient  codes. 
The  Rhodian  laws  speak  only  of  pirates.  According  to 
VaUfif  there  is  nothing  to  be  found  as  to  l^al  capture  and 
ransom  in  the  law  of  France,  except  as  to  the  ransom  of 
persons,  till  169^.  In  this  country,  as  before  stated,  the 
courts  of  Admiralty  have  taken  cognizance  of  the  recapture 
of  ransom-bills,  as  well  as  of  ships.  Although  the  ordofy- 
nances  in  the  French  Law  Marine  are  silent  on  this  point, 
yet  it  is  treated  of  in  the  Commentary  of  Fo/tn,  which  is 
not  merely  the  opinion  of  the  writer,  but  an  exposition  of 
the  practice  of  the  French  courts.  It  is  there  laid  down, 
that  by  the  recapture  the  bill  is  not  annulled,  but  passes  to 
the  recaptcN*.     Tout  passe  au  preneur  (q). 

Secondly,  the  effect  of  secreting  the  bill  is  to  be  con- 
sidered. The  civil-law  writers  consider  the  captive  as  in- 
capable of  property.  In  modem  times  it  is  otherwise,  and 
by  the  admission  of  the  captor  he  has  a  capacity  to  acquire 
property.  The  taking  possession  of  a  ship  is  a  taking  pos- 
session of  every  thing  which  that  ship  contains.  By  the 
French  law,  all  papers  whatever  are  to  be  brought  in,  and 
the  prisoner  is  then  interrogated  whether  there  are  any  other 
papers  (r).     So,  by  the  English  law,  all  papers  are  to  be 


{q)  Ueffet  du  biUet  de  ran- 
90D  est,  par  rapport,  au  preneur 
de  lui  donner  droit,  s'il  n'est 
pas  pris  lui-m^me  avec  ce  billet ; 
car  alors  il  perd  sa  nuifon  avec 


son  propre  na?ire,  et  le  tout  passe 
au  preneur  dont  ilesi  laconquHe. 
Vol.  ii.  p.  286. 
(r)  2  Valin,  323. 
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flent  to  the  Admiralhfj  and  similar  interrogatories  are  ad- 
ministered (s).  Being  boand,  therefore,  to  deliver  up  all 
papers,  the  retention  of  any  is  tnalajide,  and  they  shall 
be  taken  to  be  delivered  up. 

The  third  question  arises  on  the  effect  of  the  special 
stipulation  lately  introduced  into  these  instruments.  It 
need  not  be  said  that  the  insertion  of  this  stipulation  proves 
that  the  parties  thought  the  law  made  the  recapture  a  dis- 
charge. But  by  omitting  to  provide  for  the  recapture  of 
the  ransom-billf  they  either  meant  to  except  that  case^  or* 
thought  that  they  could  not  include  it.  Suppose  no  ransom- 
bill  given,  but  that  the  parties  agreed  between  themselves 
that  the  vessel  should  not  be  recaptured,  could  such  a  sti- 
pulation bar  the  right  of  recapture  ?  That  right  is  a  natural 
right,  which  no  private  agreement  can  take  away.  Any  such 
agreement  is  void  in  law,  as  derogatory  to  the  rights  of  third 
persons.  Can  the  owner  say,  ^<  I  will  not  be  retaken ;  I 
will  continue  a  French  prize  .^  The  policy  of  this  country 
has  been  to  discountenance  ransoming,  which  has  never  been 
allowed  unless  in  cases  of  necessity;  but  if  this  clause  should 
stand  good,  the  property  in  the  ransom  would  be  absolutely 
secured  to  the  captor,  to  the  great  benefit  of  the  enemy. 

Dr.  Wf/nne,  in  reply. — With  regard  to  the  question  of 
jurisdiction,  if  the  proceedings  of  the  courts  of  common  law 
are  in  analogy  with  those  of  the  Admiralty  courts,  such  an 
objection  is  too  late.  In  the  latter  courts  the  objection  must 
be  taken  by  protestation  in  the  first  stage,  otherwise  it  can- 
not be  insisted  on.  It  is  said  that  this  is  a  prize-case,  but 
in  fact  it  bears  no  greater  resemblance  to  a  prize-case  than 
if  it  were  an  action  on  the  sale  of  goods  captured,  or  for  a 
share  of  prize-money  in  an  agent's  hands.  There  is  no  pro- 
ceediag  in  the  Admiralty  to  condemn  a  ransom-bill.  If  that 
had  been  necessary,  there  would  have  been  a  condemnation 
of  this  bill  in  France  prior  to  the  action.  It  is  true  that 
some  proceedings  as  to  salvage  on  ransom  have  been  had  in 
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(«)  In  the  "  Regulations  and 
Instructions  relating  to  His  Ma- 
jesty's Serrice  at  Sea/'  (1 734), 
is  the  following  direction :  "  The 
captain  is  to  cause  the  officers  of 
the  prize  to  be  examined,  and 
three  Or  more  of  the  company, 
who  can  give  best  evidence,  t^ 


be  brought  to  the  court  of 
Admiralty,  together  with  the 
charter-parties^  bills  of  lading, 
and  other  ship-papers  found  on 
board,"  By  another  direction^ 
"  When  a  privateer  is  taken^ 
great  care  is  to  be  had  to  secure 
the  ship's  papers.*'     P.  90. 


176 
1782. 
Anthon 

V. 
FiBHEB. 


CASES  IN  MICH.  TERM  IN  THE 

the  Prize  court.  Certainly  some  confusion  exists  in  the 
practice,  but  it*  is  probable  that  those  cases  were  brought 
there  because  the  ransom-bill  remained  in  the  register  of 
that  court,  and  its  assistance  was  necessary;  but  they  are 
regularly  in  the  Instance  court  It  is  said  that  there  was 
nuda  Jides  in  concealing  the  papers ;  but  can  English  laws 
and  regulations  bind  a  subject  of  France?  The  French 
captain  had  a  right  to  destroy  the  papers  if  he  pleased. 
How  can  he  be  punished,  either  for  destroying  or  with- 
holding them?  At  the  utmost  he  can  only  be  refused  a 
cartel^  or  other  matter  of  favour;  but  no  punishment  can 
be  inflicted  upon  him,  as  for  an  offence.  The  argument 
from  policy  is  easily  answered.  The  legislature,  by  its  late 
enactments,  has  prevented  all  further  mischief. 

Cur,  adv.  vult. 
Lord  Mansfield,  after  stating  the  pleadings,  and  the 
particular  clause  in  the  ransom-bill,  and  remarking  that 
there  was  no  allegation  in  the  declaration  that  the  ransom- 
bill  was  on  board,  said, — When  a  ship  is  taken  in  war,  and 
a  compo£ation  is  entered  into  between  the  captor  and  the 
captured  to  release  the  ship  for  a  consideration,  that  is  a 
contract  on  a  reciprocal  consideration.     On  the  one  hand 
the  ship  is  released  and  protected  for  a  time,  and  on  the 
other  hand  the  captured  undertakes  to  pay  the  amount  of 
the  ransom-bill.     If  private  faith  should  fail,  the  captor 
trusts  to  national  justice.     In  Ricord  v.  BeUerihamy  and 
more  lately  in  Comu  v.  Blackbume,  the  Court  enforced 
the  payment  of  a  ransom-bill.     The  defendant  relies  upon 
the  facts  disclosed  by  his  plea;  and  the  consequences  im- 
plied from  those  facts  are  two :  1.  That  if  the  bill  had  been 
found,  it  would  have  been  prize,  and  restored  on  salvage ; 
2,  That  the  concealment  by  fraud  amounts  to  an  actual 
taking.     Both  these,  as  between  the  captor  and  owner,  are 
merely  questions  of  prize;  but  this  ransom-bill  has  never 
been  condemned,  and  we  can  adjudge  nothing  to  be  prize 
which  has  not  been  condemned  as  such  in  the  court  of  Ad- 
miraUy.    For  want  of  an  averment  of  such  condemnation, 
we  are  of  opinion  that  the  plea.is  bad,  and  that  there  must 
be 

Judgment  for  the  plaintiff. 
It  being  understood  that  some  of  the  judges  did  not  en- 
tirely  coincide  in  opinion  with  Lord  Mansfield,  the  case 
was  mentioned  again. 
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BuLLSK,  J.y  and  Willks,  i/.,- desired  to  bie  underfttood  1782. 
that  they  did  not  concur  in  opinion  with  Lord  Mansfield 
chat  this  Court  had  jurisdiction.  Buller,  /.,  said,  that  the 
cases  cited  in  Ricord  y .  Bettenham  went  on  particular  grounds ; 
that  the  cases  of  Le  Caux  v.  Eden  (t)  and  Lindo  v.  Rod- 
ney (tt),  depended  on  the  principle  that  the  Court  has  no 
jurisdiction  in  matters  of  prize,  and  that  the  objection  might 
be  taken  in  any  stage.  In  confirmation  of  tliis,  he  men- 
tioned the  French  opinions,  from  which  it  appears  that  the 
remedy  by  the  French  law  is  in  the  Admiralty  Court*  He 
said  that  this  Court  could  not  take  cognizance,  as  the  gist 
of  the  action,  of  a  matter  which  could  not  be  tried  by  the 
rules  of  the  municipal  law. 

WiLLEs,  Justice. — I  certiunly  understood  that  the  judg- 
ment would  not  be  inconsistent  with  the  general  rule,  that  a 
question  of  prize  or  no  prize  is  not  within  the  jurisdiction  of 
this  Court.  My  opinion  is,  that  we  have  no  jurisdiction  over 
that  question ;  nor  are  we  concluded  by  the  authority  of 
Ricord  v.  Bettenham^  for  the  point  was  there  given  up,  and 
not  fully  understood.  Since  the  matter  has  been  more  ma^ 
turely  considered,  the  authority  of  that  case  has  been  shaken. 
The  objection  of  want  of  jurisdiction  may  be  taken  after 
pleading  in  chief.     I  wish  the  case  to  be  reocHisidered. 

AsHURST,  Justice. — I  think  it  better  that  the  case  should 
be  further  considered.  I  am  not  prepared  to  go  into  it  at 
present  so  fully  as  I  could  wish.  As  at  present  advised,  I 
agree  with  my  brother  Buller.  If  this  Court  has  no  juris- 
diction over  the  subject  matter,  and  it  so  appears  on  the  de- 
claration, it  need  not  be  pleaded,  and  may  be  taken  advan- 
tage of  at  any  period* 

Lord  Mansfield. — My  own  opinion  is,  that  this  is  a 
question  of  contract,  not  merely  not  involving,  but  in  its 
foundation  giving  up,  the  question  of  prize.  Dr.  Wynne 
has  stated,  that  no  suit  ever  was  entertained  in  the  Court  of 
Admiralty  on  a  ransom  bill,  and  that  no  such  bill  was  ever 
condemned.  Here  the  plea  sets  up  that  which  never  can 
appear  but  through  the  medium  of  a  Court  of  Admiralty. 

AsHURST,  Justice. — If  the  collateral  matter  might  have 
shown  that  this  Court  has  no  jurisdiction,  but  does  not  show 
it,  and  if  this  is  a  question  on  the  contract  singly,  the  Court 

(t)  B.  R.,  H.2\G.  3,  ante,  (»)  B.  R.,  H.  22  G.  3,  ante, 
vol.  ii.  p.  594.  vol.  ii.  p.  613>fl. 
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then  has  a  jurisdictioii,  and  judgment  may  stand  for  the 
plaintiff. 

WiLLEs,  yi/^tce.-— It  appears  on  the  dechmition  to  be  a 
contract  mdAeflctgrainie  beUo. 

Lord  Maksfield. — As  we  are  likely  to  be  divided,  the 
best  way  is  to  give  judgment  for  the  pliuntiff,  and  to  let  it 
go  to  a  superior  court. 

Judgment  for  the  plaintiff. 

On  this  judgment  error  was  brought  in  the  ExcJuquer 
Chamber;  and  upon  the  argument,  M.  25  G.  S,  the  Judges 
of  the  Cofnmon  Pleas  and  the  Barons  of  the  Exchequer  held 
that  an  alien  enemy  cannot,  by  the  municipal  law  of  this 
country,  sue  for  the  recovery  of  a  right  claimed  to  be  ac- 
quired by  him  in  actual  war;  and  on  that  ground  the  judg- 
ment ci  this  Court  was  reversed  (x). 


(x)  The  principle  on  which 
the  reversal  of  this  judgment 
proceeded,  viz.  that  an  alien 
enemy  cannot  sue  in  an  En- 
glish court,  has  been  since  fre- 
quently recognised.  See  Bran" 


don  V.  NeMtt,  B.  R.,  M.  35 
G.  3,  6  r.  R.  28;  Brittaw  v. 
Ttnjoers,  B.  R.,  M.  35  G.  3, 
6  T.  R,  35.  See  also  Furtador 
V.  Rodgers.  C.  B,,  T.  42  G.  3, 
3  Bos.  &  Pul.  200. 


Friday, 
22d  Nofember. 

Id  a  notice  of 
action  against  a 
Justice  of  the 
Peace,  an  in- 
donement  on 
the  notice  of  ac- 
tion, *<giTen 
under  my  hand 
at  Durham,''  is 
not  a  sufficient 
indorsement  of 
the  attorney's 
place  of  abode, 
within  the  sta- 
tute 24  Geo,  2, 
c.  44, «.  1. 


TaYLOE  «?.  F£NWICK  (a). 

X  HIS  was  an  action  of  trespass  against  a  Justice  of  the 
Peace,  to  which  the  defendant  pleaded  the  general  issue. 
A  notice  of  action  was  produced,  when  it  was  objected  that 
the  place  of  abode  of  the  attorney  was  not  indorsed.  It 
only  expressed,  **  given  under  my  hand,  at  Durluim^  this 
day  '^  and  it  was  contended,  that  this  did  not  show  that  the 
place  of  abode  of  the  attorney  was  at  Durham,  There  were 
other  objections  taken,  on  the  ground  that  the  conviction 
(which  was  for  not  obeying  an  order  to  pay  money,  to  a 
militiaman,  on  certain  churchwardens  and  overseers)  was 
conclusive.  The  cause  was  tried  at  Durham^  and  a  verdict 
found  for  the  plaintiff. 

On  showing  cause,  the  Court  were  of  opinion  that  the 
statute  (24  G.  2,  c.  44,  s.  1.)  having  prescribed  the  form  of 

(fl)  S.  C.  cited  7  T.  R.  635,  3  Bos.  &  Pul  553. «.;  Tidd's  Pr. 
27 y  Sth  ed. 
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the  notice,  it  must  be  strictly  complied  with,  and  that  this 
was  not  an  indorsement  of  the  name  and  place  of  abode  of 
the  attorney  for  the  plaintiff,  according  to  the  directions  of 
the  act  The  Court  therefore  directed  a  nonsuit  to  be  en- 
tered (according  to  the  consent  of  the  parties  at  the  trial), 
although  the  time  for  bringing  another  action  had  expired. 

Nonsuit  entered  (b). 
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{b)  The  words  of  the  statute 
are :  ''On  the  back  of  which 
notice  shall  be  indorsed  the 
name  of  such  attorney  or  agent, 
together  with  the  place  of  his 
abode."  "Of  Birmingham,*' 
has  been  held  a  sufficient  de- 
scription of  the  attorney's  place 
of  abode.  Oshorn  r,  Gough, 
C.  B.,  M.  44  G.  3,  3  J?.  &  P. 


551.  So  "  Bolton  en  le  Moors.'* 
Crooke  V.  Curry,  Durham  Sum^ 
mer  Ass.  J  789,  1  Tidd,  28, «. 
8th  ed. ;  and  in  the  same  case 
it  was  niled,  that  the  attorney's 
name  and  place  of  abode  being 
in  the  boay  instead  of  on  the 
back  of  the  notice,  was  suf- 
ficient.—/6u/. 


1782. 


Tatlob 

V. 

Fbnwick. 


E 


Barry  and  Another  v.  Ndoekt  (a).  Friday, 

22d  No?  ember, 
iRROR  from  the  King's  Bench  in  Ireland,     This  was  j.jj.,  being 
an  action  of  ejectment  for  lands  in  Ireland.    At  the  trial  wrongfully  di«. 
the  lessor  of  the  plaintiffs  proved  that  the  lands  in  ques-  ceruinpremues> 
tion  had  been,  in  the  year  1751,  and  before,  the  reputed  executed  the 

-,,-,•'.         .'  .      n  !•      following  deed : 

estate  of  the  defendant   m   ejectment,   Barry;   that,   in  <'Beitremcm- 

1730,  a  lease  of  them  had  been  made  by  James^  Earl  of  ^^^^^'^l?' 

Barrymore,  the  defendant  Barn/*s  father,  and  under  whom  thene  presents 

he  claimed,  for  twenty-one  years  to  Matthew  (THea;  and  ^'^^^'J®)^ 

that  J.  C,  the  agent  and  receiver  of  the  defendant  Barry ^  mises),  aa  now 

received  for  his  use  the  yearly  rent,  reserved  and  made  p^y-  f  ^^^^^  ^^  ^'  ^  *' 

able  by  the  said  lease,  from  1747  to  1751,  when  the  lease  space  or  term  of 

expired ;  that  on  the  expiration  of  the  said  lease  for  twenty-  ^^^^-^^ 

one  years,  the  actual  possession  of  the  said  lands  was  de-  mence  the  fint 

manded  by  the  said  J.  C,  as  agent  for  the  defendant  Barry^  ^Jg^fJ^^^ 

from  the  said  Matthew  0*Hea^  or  his  personal  representative,  November^ 

who  refused  to  deliver  up  possession,  claiming  a  title  to  the  hapMnllif^' 

fee  simple  and  inheritance  thereof;  that  the  actual  posses-  the  said  j,  b. 

recoTers  the  said 
lands  fWmi  the  heirs,  &c. ;  the  said  R,  F.  covenanting  and  agreeing,  on  the  foregoing  conditions,  to 
pay  to  the  said  J,  B.,  &c.  the  sum  of,  Slc  Leases,  with  power  of  distress,  and  clauses  of  re-entry, 
•ad  aU  other  clauses  usual  between  landlord  and  tenant,  to  be  drawn  and  signed  at  the  request  of 
either  party  as  soon  as  the  said «/.  B,  recovers  the  lands,"  &c.  Held,  that  this  instrument  ope- 
rated as  a  present  demise. 


(a)  S.  C.  cited  5  T.  JR.  165. 
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sion  of  the  said  lands  had  been  withheld  from  the  defendant 
Barry  by  the  said  0*Hea^  or  his  representative,  from  the 
expiration  of  the  said  lease  to  1T79,  at  which  time  the  said 
M,  Xyilea^  or  his  representatives,  in  consideration  of  •P500, 
released  all  his  right  to  the  defendant  Barry^  who  then  ob- 
tained the  actual  possession  of  the  said  lands;  and  that  he, 
by  the  other  defendant  Deasyy  his  terre-tenant,  is  now  in 
possession  thereof;  and  thereupon  the  plaintiffs'*  counsel 
produced  and  offered  in  evidence  a  lease,  or  instrument  in 
writing,  bearing  date  the  tenth  of  Av gusty  1751,  from  the 
defendant  Barry  to  R.  Fuller^  his  executors,  &c.,  whose 
personal  representatives  the  lessors  of  the  plaintiffs  now  are, 
purporting  to  be  a  demise  for  twenty-one  years  of  the  lands 
in  question  :  whereupon  the  defendant's  counsel  insisted  that 
sufficient  evidence  had  not  been  laid  before  the  Court  to  en- 
title the  plaintiff  to  read  the  said  instrument ;  which  objec- 
tion the  Judge  overruled,  and  the  defendant'^s  counsel  ex- 
cepted theretb.  The  instrument  of  the  tenth  of  August^ 
1751,  was  then  given  in  evidence,  and  was  as  follows,  viz. 
"  Be  it  remembered,  that  the  Right  Hon.  J.  S.  Barry^  for 
himself,  his  heirs,  &c.  hath  set,  and  by  these  presents  doth 
demise  unto  the  said  R.  FtiUery  his  executors,  &c.  the  pre- 
mises in  question,  as  now  held  by  W,  F.^  for  the  full  space 
and  term  of  twenty-one  years,  to  commence  the  first  day  of 
May  or  the  first  day  of  November^  whichever  first  happens 
after  the  said  Barry^  his  heirs,  &c.  recover  the  said  lands 
from  the  heirs,  &c.  of  M.  ffHea  deceased ;  the  said  R. 
Fuller  covenanting  and  agreeing,  on  the  foregoing  con- 
ditions, for  himself,  his  heirs,  &c.  to  pay  to  the  said  «/.  S, 
Barry y  his  heirs,  &c.  the  sum  of  £110  yearly  during  the 
said  term,  in  two  equal  payments,  on  the  first  of  May  and 
first  of  November:  leases,  with  power  of  distress  and  clauses 
for  re-entry,  and  all  other  clauses  usual  between  landlord 
and  tenant,  to  be  drawn  and  signed  at  the  request  of  either 
party  as  soon  as  the  said  Barry  recovers  the  lands  from  the 
said  (XHed^  representatives.  In  witness  whereof  the  par-, 
ties  have  put  their  hands  and  seals  this  tenth  day  oi  August^ 
1751.  J,S,  Barry,  [L.  S.]''  Whereupon  the  defendant's 
counsel  insisted  that  the  said  deed  did  not  contain  a  legal 
demise,  and  that  there  had  been  no  evidence  of  possession 
under  it ;  but  the  Judge  declared  and  delivered  his  opinion 
to  the  jury,  that  the  several  matters  so  insisted  on,  on  the 
part  of  the  defendants,  were  not,  on  the  whole  case,  sufficient 
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to  bar  the  plaintiff  of  his  said  action,  and  with  that  direction  IJSQ. 
left  the  same  to  the  jury,  who  gave  a  verdict  for  the  plain- 
tiff; whereupon  the  defendant's  counsel  objected  to  the 
Judge  s  said  opinion,  and  the  Judge  sealed  a  bill  of  excep- 
tions ;  which  bill  of  exceptions,  the  Judge  having  acknow- 
ledged his  seal  thereto  before  Lord  Ankaly,  by  virtue  of  a 
commission  sent  from  hence  to  him  to  receive  such  acknow- 
ledgment,  together  with  the  record,  was  brought  by  writ  of 
error  into  the  Court  of  Kin^a  Bench  here. 

BoweTf  for  the  plaintiff,  in  error. — The  instrument  offered 
in  evidence  did  not  import  a  present  demise,  but  was  only 
preparatory  to  a  lease  to  be  made  at  a  future  time.  Though 
present  words  are  used,  yet  if  the  intent  appears  to  be  other- 
wise, they  will  not  pass  a  present  interest.  The  situation 
of  Barry  at  the  time  of  the  instrument  being  executed 
shows  that  he  could  not  intend  a  present  demise.  At  that 
time  he  was  out  of  possession,  and  the  tenant  *^  covenanting 
and  agreeing  on  the  foregoing  conditions^  instead  of  stating 
it  as  a  consideration^  proves  the  contemplation  of  a  future 
demise.  That  demise  was  only  to  take  place  in  case  Barry 
recovered  the  lands,  an  event  which  never  happened ;  for, 
twenty-eight  years  after  the  execution  of  this  instrument, 
he  acquired  the  premises  by  purchase.  This  is  not  one  of 
the  cases  where  a  present  interest  is  meant  to  be  given,  and 
the  lease  to  be  executed  afterwards  is  only  for  further  as- 
surance, as  in  Maldons  case  (6).  The  covenants  to  be  entered 
into  here  are  by  the  lessee,  and  are  not  for  his  further  as- 
surance, but  are  intended  for  the  benefit  of  the  lessor,  and  are 
to  form  the  consideration  for  the  future  demise.  In  Har^ 
ringtan  \.  Wise{c)  and  Abrahail  v.  Brown  (d)  there  were 
circumstances  decisive  of  the  intent  that  the  instrument 
should  operate  as  a  present  demise ;  thus,  in  the  former  case, 
the  tenant  was  to  enter  immediately,  and  the  formal  lease 
was  to  be  made  after  the  entry.  The  latter  case  also  pnx- 
ceeded  on  the  ground  of  the  receipt  of  rent  by  the  lessor. 
He  also  cited  Sturgeon  v.  Painter  {e)  and  1  Roll.  Ab.  848, 
p/.S. 

Chambrey  contra. — Both  by  the  words  and  by  the  intent, 
as  collected  from  the  words,  and  according  to  the  authori- 

(4)  B.  R.,  T.  26  Elh.,  Cro.        (d)  C.  P.,  H.  15  G.  3,  2 

Eliz.  33.  BlackB.  974. 

(c)  B.  R.,  M.  37  &  38  EHz.,        (e)  Nay,  128. 
iVoy,  56  fCra.  £&.  486. 
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ties,  this  was  a  present  demise.  Not  only  are  the  words 
present,  but  past :  **  hath  demised  and  doth  demise.^  The 
case  of  Sturgeon  v.  PainUr  was  cmly  a  Niri  prius  decision ; 
and  the  memorandum  added  to  the  instrument,  that  the 
articles  were  to  be  altered  by  counsel,  showed  it  to  be  merely 
executory,  as  was  also  the  case  cited  from  RoUe.  The  cases 
for  the  defendants  in  error  have  been  already  mentioned  in 
the  argument  on  the  other  side.  Maldon's  case  was  not  so 
strong  as  this,  for  there  were  in  that  case  no  words  of  pre* 
sent  demise.  In  Harringion  v.  Wise^  the  word  prxwided 
is  used,  which  is  the  same  as  on  condition  in  the  present  in* 
strument.  The  instrument  in  Jbrahall  y.  Brown  is  as  nearly 
similar  as  possible  to  the  present,  and  is  a  recent  confirma- 
tion of  the  doctrine. 

Lord  Mansfi£LI>. — Mr.  Ckatnbrey  you  seem  to  have 
overdone  it.  The  cases  you  have  cited  are  as  strong,  or 
stronger  than  this ;  and  the  Court  always  leans,  in  the  case 
of  a  lease,  to  execute  it.  Do  you  remember  the  case  of  Sir 
W.Yeaif)?^ 

Judgment  affirmed  (^)« 


(/)  WeaUjf,  dem.  Yea,  v. 
Bucknelly  B.  R.,  M.  7  G.  3, 
Cowp.  473. 

(g)  See  the  observatioas  on 
this  case  in  Doe  v.  Askbumer, 
B.  R,,  H.  33  G.  3,  5  T.  R. 
1  ^7 ;  and  Doe  v.  Groves,  B,  22., 
H,  52  G.  3,  15  East,  247. 
See  also  the  cases  of  Goodtitle 
V.  Way,  B.  R.,  E.  27  G.  3, 
1  T.  R.  735  ;  Doe  v.  Clare,  B. 
JR.,  M.  29  G.  3,  2  T.  R.  739; 
Doe  V.  Smith,  B.  R.,  T.  45  G.  3, 
6  East,  530  ;  Poole  v.  Benttey, 
B.  R.,  H.  50  G.  3,  12  EaU, 
168;  Tempest  v.  RarsUng,  B. 


R.,M.  51  G.  3,  13  East,  18; 
Began  ?.  Johnson,  C  B,,  M. 
50  G.  3,  2  Taunt.  148;  Mor^ 
gan  V.  Bissel,  C.  B.,  T.  50  G. 
3,  3  Taunt.  65 ;  Dunk  v.  Hun^ 
ter,  B.  iJ.,  H.  2  G.  4,  5  J9.  & 
A.  322;  Colleyr.  Streeton,  B. 
R.y  M.  4  G.  4,  3  D.  &  R. 
522;  Hamerton  v.  Stead,  B. 
if.,  M.  5G.4,3B.&  a  481; 

5  D.  &R.  210,  S.  C. ;  Wright 
V.  Trevizant,  coram  Best,  C.J., 
1828,  1  M.&M.  231;  3  Car. 

6  Payne,  441,  S.  C;  Cham" 
bers's  Landlord  and  Tenant, 
273. 
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BlAHBY  v.  WHITAKER(a).  Saturday, 

T23d  Noyember. 
HIS  was  an  action  against  a  parson  for  not  taking  away  where  turnips 
the  tithe  of  turnips  after  they  were  set  out.    The  cause  was  ■"  ^^"  ^ . 

*■  ^  small  quantitieii 

tried  at  Truro  before  Pesbyn,  B.^  when  it  appeared  that  at  a  time,  the 
the  turnips  were  pulled  as  the  farmer  wanted  them,  to  feed  o*^b"**Ui^"* 
his  bullocks;  and  as  they  were  pulled,  every  tenth  turnip  aside  every  tenth 
was  thrown  on  the  opposite  side  for  the  parson,  he  having  noTneosMry \o 
given  notice  that  he  would  require  them  to  be  set  out  in  pkce  the  tithe  in 
kind  as  they  were  gathered  from  the  ground.     A  verdict  f^^  g^',S^ 
having  been  found  for  the  plaintiff,  a  rule  for  a  new  trial  the  turnips  into 
was  obtained  in  Easter  Term  last,  when  Lord  Mansfield  J^^*  ^^  *"'"' 
recommended  a  compromise,  and  the  rule  was  enlarged. 
The  compromise  having  gone  off,  the  case  was  argued  in 
this  term  by 

Kirhy^  Sergeant,  and  Lawrence  for  the  plaintiff.  The 
mode  adopted  of  setting  out  the  tithe  was  the  right  and 
only  mode.  It  was  left  to  the  jury  to  say  whether  it  was  or 
was  not  a  reasonable  mode  of  setting  them  out,  and  the  jury 
have  determined  that  it  was  reasonable.  It  is  also  agree- 
able to  the  notice  given  by  the  defendant,  and  no  fraud 
appears.  It  is  contended  on  the  other  side,  that  the  turnips 
ought  to  have  been  set  out  in  heaps;  but  if  that  had  been 
done  they  would  have  heated.  The  case  of  Beaumont  v, 
Shilcot  (b)  was  relied  upon  by  the  other  side ;  but  that  de- 
cision is,  in  fact,  in  favour  of  the  plaintiff,  for,  according  to 
that  case,  turnips  ought  to  be  set  out  in  heaps  where  they 
are  gathered  in  large  quantities,  but  where  they  are  gathered 
in  small  quantities  the  tenth  turnip  ought  to  be  set  out. 
There  is  no  other  principle  in  setting  out  tithe  than  that  a 
tenth  part  shall  be  given.  Produce  not  susceptible  of  exact 
division,  as  grass  and  corn,  is  divided  in  a  gross  manner  by 
heaps,  but  this  is  only  a  medium  of  dividing  equally,  and 
is  not  necessary  where  a  more  exact  mode  is  practicable. 
Another  objection  is  made,  that  cattle  were  turned  in  before 
all  the  turnips  were  tithed,  and  that  therefore  the  action  is 


(a)  S.  C.  cited  10  East,  12,  given, 

nomioe  Blanet^  v.   Whitaker;  (b)  Scacc.,H.SG.3,2Eagie 

but  the  judgments  of  AsHUR^T,  &  F.  226;  2  Gwiil.   944;  3^ 

/.,  and  BvhLEH,  J>t  are  alone  Wood's  Deer,  171^  S.  C. 
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not  maintainable,  andShapcoU  v.  Mugjbrd{c)  was  cited; 
but  that  decision  can  only  apply  where  the  species  of  tithe  is 
such  that  the  whole  may  be  tithed  at  once.  The  mode  of 
cultivation  in  this  case  will  qpt  admit  the  keeping  out  the 
cattle  so  long  as  in  com  ground.  In  fact  the  field  was 
months  in  tithing.  If  the  tithe  was  well  sef  out,  the  tenant 
was  not  bound  to  do  any  thing  more  for  the  convenience  of 
the  parson.     1  Roll,  Ah.  644,  pL  6. 

Batt,  contra. — There  are  two  grounds  iipon  which  this 
rule  ought  to  be  made  absolute:  1.  The  mode  of  tithing 
was  unreasonable;  and  the  question <^  reasonableness,  which 
is  a  question  of  law  for  the  Court,  was  improperly  left  to  the 
jury.  2.  By  turning  in  his  cattle,  and  taking  justice  into 
his  own  hands,  the  plaintiff  destroyed  his  right  of  action. 
The  case  of  Beaumont  v.  Shilcot  is  in  point  for  the  defend- 
ant. Tlie  result  of  that  case  is,  that  where  turnips  are 
gathered  in  such  quantities  as  to  admit  of  being  put  into 
heaps,  they  shall  be  so  for  the  benefit  of  the  parson.  Waltofi 
v.  Tiers  (d)  shows,  tbat  in  some  cases  the  farmer  shall  be  at 
the  expense  of  labour  for  the  benefit  of  the  parson.  There 
is  great  expense  in  picking  and  sorting  hops,  yet  in  that 
case  it  was  held  by  the  House  of  Lords^  that,  to  prevent 
fraud,  the  tithe  should  be  taken  after  that  operation.  So  in 
the  case  of  com,  it  must  be  put  into  sheaves  before  it  id 
tithed.  No  case  is  to  be  found  on  the  mode  of  tithing 
potatoes,  but  it  is  understood  that  the  practice  is  to  tithe 
them  by  measure.  If  this  is  not  a  question  of  law,  every 
jury  may  establish  a  different  mode.  [Lord  Mansfield. — 
To  be  sure,  what  is  a  reasonable  mode  of  tithing  is  a  que»* 
tion  of  law,  and  not  a  question  of  fact,  to  be  left  to  the 
jury ;  but  if  the  jury  have  determined  it  according  to  law, 
the  Court  will  not  grant  a  new  trial.]  Here  the  turnips 
were  drawn  by  ridges  about  fifty  feet  in  a  day.  It  was 
said  by  one  witness,  that  the  expense  of  collecting  the  tithe 
would  have  been  about  one  penny  a-day,  and  that  the  value 
of  the  tithe  was  sixpence  a-day.  Upon  the  second  point, 
Shapcot  v.  Mugfird  is  expre^y  in  point  The  plaintiff 
had  no  right  to  turn  his  cattle  upon  the  land  until  all  the 
turnips  were  severed  from  the  ground. 

Lord  Mansfield. — This  action  is  vexatious;  but  the 


(c)  B.  jR.,  E.  9  »r.  3.,  1  Ld.       (rf)  Dom.  Proc.  1753. 5Bro. 
Ratfm.  187.  P.  C.  99)  3  Bum's  E.  L.  492* 


lOO 


\>21.9J:«0    XE%    JXLlK^a.*    XJ^IXOL    AX^     JLXllLi 


1782. 


AsuuRST.  I  think,  that  if  the  fanner  puts  the  turnips  into 
heaps  for  himself,  he  must  also  do  so  for  the  parson ;  but 
that  if  he  does  not  do  so  for  himself,  he  need  not  do  so  for 
the  parson.  Indeed,  I  think  it  is  the  fairest  way  for  the 
parson  to  set  the  tithe  out  bj  single  turnips;  whether  they 
be  small  or  great  is  a  matter  of  chance ;  and  as  to  fraud, 
that  is  an  objection  not  to  the  mode,  but  to  the  conduct  of 
the  party.  Where  the  turnips  are  set  out  by  the  farmer  in 
heaps,  then,  of  course,  the  most  convenient  mode  is  to  take 
the  tithe  in  heaps.  The  rule  of  law  is,  that  the  first  op- 
portunity is  to  be  taken  of  dividing,  as  soon  as  the  matter  is 
in  a  proper  state  to  be  tithed.  Com  and  hay  cannot  be 
fairly  divided  till  in  heaps,  for  the  size  of  the  swathe  depends 
on  the  strength  of  the  mower  and  on  other  circumstances. 
I  think,  that  taking  the  tenth  wheelbarrow  would  not  be  a 
fair  way. 

Lord  Mansfield. — Let  the  rule  be  discharged.     If  we 
change  our  minds  we  will  let  you  know. 

Rule  discharged  (/). 


(^)  llie  turnips  must  be  set 
out  in  the  place  where  gathered. 
Where  potatoes  were  carried  off 
the  field  into  a  brewhouse,  and 
there  measured  and  set  out  for 
the  parson,  it  was  held  not  to  be 
a  due  setting-out  of  the  tithe. 
Boswortk  T.  Limbricky  Scae^ 
M.  18G.3,  2£agie&Y.3\0i 
3Giw//.  1110,  S.C. 

The  principal  case  appears  to 
coincide  with  that  of  Beaumont 
T.  Shilcoty  although  the  mode 
in  which  the  turnips  were  ga- 
thered  (whether  in    small   or 


large  portions)  is  not  partial- 
larlv  stated.  Adams,  B  ,  says, 
^'  The  parson  is  to  have  the  fair 
and  fiill  tenth.  There  is  no 
particular  role  yet  laid  down 
for  setting  out  the  tithe  of  tur- 
nips. The  setting  out  single 
turnips  is  liable  to  mat  fraud. 
If  a  whole  field  or  whole  acre  be 
gathered  at  one  time,  they  may 
well  be  set  out  in  heaps  -,  but  if 
only  a  few  are  gathered  at  a 
time,  that  method  csmnot  lie 
observed.  In  that  case  single 
turnips  must  be  set  out." 


Tuesday, 
26ihNov. 


Barnes,  Assignee  of  Saunders,  v,  Maton  (a). 


Where  an  actum  X  HIS  was  a  motion  to  discharge  the  defendant  on  common 
**  J*"?"?^,**  hail ;  he  having  been  held  to  bail  by  the  assignees  of  a  bank- 
rupt, and  the  as-  nipt,  and  having  previously  given  bail  in  an  action  by  the 
Bigneesanest 

iht  defendant  for  the  same  cause  of  action^  it  is  not  vexatious.  Assignees  cannot  malce  themsdyes 
party  to  a  suit  oommeooed  by  the  bankrupt  before  interlocutory  judgment. 

(a)  iS.  C.  cited  by  Lord  Ellenborovgh,  15  Easi,  631. 
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K^ixaiiAiD  ±r9   ivxAv^xi.    xXiXviTL  xi^    xxij:* 


.    Tuesday, 
26th  Not. 

M^here  a  debtor 
bdiflcharged 
under  an  ioaoU 
yeot  act,  and 
afterwaidagiYCi 


note  for  a  debt 
due  before,  there 
isagoodcon- 
Bideration  for 
such  note,  and 
he  may  be  sued 
UpOD  it. 


Best  t;.  Barber  (a). 

JAxOTION  to  set  aside  an  execution  against  the  goods  of 
the  defendant,  who  had  been  discharged  under  the  insolvent 
act  of  1781 9  by  which  act  the  future  effects  of  the  bankrupt 
are  protected,  except  money  in  the  funds.  The  execution 
was  in  an  action  on  a  note  given  by  the  insolvent  after  his 
discharge,  for  a  debt  due  before.  A  rule  to  show  cause 
having  been  granted, 

Haworth  showed  cause,  and  Mingay  having  been  heard 
for  the  rule,  the  Court  took  time  to  consider. 

Lord  Mansfield. — We  have  considered  this  question, 
which  arises  on  a  note  given  by  a  discharged  insolvent  for  a 
debt  due  before.  There  are  several  cases  in  which  the  prin- 
ciple has  been  established,  that  where  the  statute  takes  away 
the  remedy,  but  the  debt  still  remains,  that  debt  is  a  good 
consideration  for  a  subsequent  promise.  It  is  so  in  the  case 
of  a  debt  on  which  the  statute  of  limitations  has  run.  So, 
also,  with  respect  to  promises  made  after  bankruptcy,  or 
after  a  discharge  under  an  insolvent  act  for  debts  due  before. 
There  is  a  case  of  this  sort  before  Lord  Hardwicke. 

Rule  discharged  (6). 


(/i)  S.  C.  nomine  Best  v. 
Barker,  8  Price,  533. 

(6)  As  to  holdiog  the  de- 
fendant to  bail  op  such  a  pro- 
mise, see  Wilson  \,  Kemp,  B. 
JR.,H,50  G.3,  3  M.&  S.595 ; 


Norton  v.  Moggridge,  C,B.,E, 
66  G.  3,  6  Taunt.  563;  Blnck- 
bourne  v.  Og/e,  Scacc,  M,  I  G, 
4,  8  Price^  526 ;  Peers  v.  Gnd- 
derer,  B.  R.,  M.  3  G.  4,  1  B.  & 
C.ll6j  2 Dowl.&R. 240, S.C. 


Wetherkll  V,  Hall. 
(Reported,  Caldecott,  230.) 
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mine  MoMf  for  the  time  being,  by  themselves  or  their  super- 
intendent of  the  said  waste  dr  oomraon  for  the  time  being, 
called  the  moss-reeve,  from  time  whereof,  &c.  have,  from 
time  to  time,  as  occasion  has  required,  set  out  and  assigned, 
and  have  been  used,  &c.  and  of  right  ought,  &c.  to  set  out 
and  assign  to  the  several  and  respective  owners  and  occupiers 
of  such  ancient  messuages  and  lands,  upon  their  reasonable 
request  in  that  behalf,  certain  reasonable  parts  and  pro- 
portions of  the  said  waste  or  common,  commonly  called  moss- 
dales,  to  be  by  them  respectively  held  in  severalty,  ex- 
clusively of  all  others,  for  digging  and  getting  turves  therein 
for  their  necessary  fuel,  to  be  burnt  and  consumed  in  such 
their  respective  messuages  every  year,  at  all  times  of  the 
year,  as  to  such  their  respective  messuages  belonging  and 
appertaining ;  and  that  the  respective  owners  and  occupiers 
of  such  ancient  messuages  for  the  time  being,  for  all  the 
time  whereof,  &c.  have  dug  and  got,  and  have  been  used 
and  accustomed  to  dig  and  get,  and  of  right  ought  to  have 
dug  and  got,  and  still  of  right  ought  to  dig  and  get,  such 
turves  for  their  necessary  fuel,  to  be  burnt  and  consumed  in 
such  their  respective  messuages  as  aforesaid,  in  such  their 
several  and  respective  moss-dales  so  to  them  assigned  and 
set  out  as  aforesaid,  and  in  no  other  part  or  parts  of  the  said 
waste  or  common,  so  long  as  any  turbary  has  remained,  or 
shall  remain,  in  such  respective  moss-dales  so  assigned  and 
set  out ;  and  when  and  so  often  as  the  turbary  of  such  mos»- 
dales,  so  assigned  and  set  out  as  aforesaid,  has  been,  or  shall 
be,  got  and  cleared  therefrom,  by  such  digging  and  getting 
of  turves  for  the  purposes  aforesaid,  the  owners  of  the  said 
waste  or  common  called  Stalmine  Moss,  for  the  time  being, 
for  all  the  time  whereof,  &c.  have  enclosed  and  approved  to 
themselves,  and  of  right  ought  to  enclose  and  approve  to 
themselves,  all  such  moss-dales,  or  other  parts  of  the  said 
common  or  waste  called  Stalmine  Moss^  as  have  been,  or 
shall  be,  cleared  as  aforesaid,  commonly  called  the  following 
ground  thereof,  and  to  hold  the  same  so  enclosed  at  their 
pleasure,  in  severalty,  for  ever  afterwards,  freed  and  dis- 
charged from  all  common  of  turbary  and  pasture  thereon. 
The  replication  further  stated,  that  A,  and  others  were  seised 
of  moss,  and  being  so  seised,  enclosed  and  approved  the 
closes,  being  moss-dales,  cleared  in  manner  aforesaid,  and 
demised  to  the  plmntifF.  The  rejoinder  traversed  the  custom 
stated  in  the  replication,  on  wUch  issue  was  jomed.    The 
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caaae  was  tried  at  IjoncatUr^  before  Etbe,  A,  when,  on 
the  part  of  the  plaintiff,  counterparts  of  several  old  leases 
were  produced  in  evidence  from  the  lord^s  repositories,  by 
which  former  lords  had  granted  portions  of  the  moss  or  waste. 
The  oldest  of  the  leases  produced  was  dated  in  1680,  and  the 
latest  of  those  admitted  in  evidence  was  dated  170S  or  3.  A 
lease  dated  in  1780  was  rejected.  No  evidence  of  enjoyment 
under  these  leases  was  given.  The  jury  having  found  a 
verdict  for  the  plaintiff,  a  new  trial  was  moved  for,  on  the 
ground  that  the  evidence  of  the  old  leases  had  been  im- 
properly admitted. 

Lord  Mansfield  said,  and  the  whole  Court  agreed  with 
him,  that  these  old  leases  were  proper  evidence  to  show,  that, 
at  that  time,  the  lord  of  the  manor  did  in  fact  demise  the 
ground ;  and  that  this  was  very  different  from  the  case  of 
Smith  V.  Lord  Pomfret  (J),  where,  the  question  being  on 
boundaries,  a  conveyance  by  Lord  Pomfret^  or  his  prede- 
cessor, was  offered  to  prove,  from  the  description  contained 
in  it,  that  the  place  in  dispute  was  within  his  manor.  His 
lordship  added,  that  it  was  impossible  to  give  evidence  of 
enjoyment  under  such  old  leases  (c).  The  rule  for  a  new 
trial  was  consequently  refused. 

The  defendants  then  moved  an  arrest  of  judgment  on  four 
grounds;  1.  That  the  custom  set  out  in  the  replication  is 
laid  to  be  within  a  manor,  and  yet  is  made  to  extend  to  some- 
thing without  the  manor,  the  messuages  to  which  it  is  applied 
not  being  stated  to  be  within  the  manor ;  2.  That  the  custom 
stated  in  the  replication  is  repugnant  to  the  right  claimed  in 
the  plea ;  3.  That  the  custom  is  not  stated  to  extend  to  all 
the  ancient  messuages,  even  if  within  the  manor,  but  only  to 
divers  ancient  messuages;  4.  That  reasonabkncM  is  not 
sufficiently  certain. 

Wallace^  Davenport^  and  Toppmg^  having  been  heard  in 
support  of  the  rule, 

Lee,  Wihon^  Charnbrey  and  Wood,  showed  cause. — ^The 
first  objection  is,  that  the  custom  is  laid  in  the  manor,  and 
claimed  to  be  enjoyed  by  persons  residing  out  of  the  manor. 
There  is  no  case  to  be  found  which  establishes  this  objection. 
Lord  Coke  says,  that  a  custom  must  arise  from  act  of  par- 
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(!))  7  Bro.  P.  C.  440. 
(c)  See  Rogers  v.  Allen,  cor. 
Hrath,  J.,    1808;  1   Campb. 


N.  P.  C.  309 ;  I  PhUL  Ev.  240, 
6th  ed. 
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liamcnt,  and  not  by  grant  [Lord  Mansfield. — ^He  mnst 
mean,  that  where  a  custom  is  proved  which  is  unreasonable, 
and  could  not  arise  from  a  grant,  the  Court  will  presume  an 
act  of  parliament  to  support  it.]  S.  The  custom  stated  in 
the  replication  is  not  inconsistent  with  that  in  the  plea.  The 
plaintiff  does  not  negative  the  general  right  of  common ;  he 
only  says,  that  where  the  moss  has  been  cleared  away  the 
general  right  is  not  to  be  exercised.  8.  The  Court  will  not, 
after  verdict,  presume  that  there  are  any  ancient  messuages 
to  which  the  custom  will  not  apply.  Bull  v.  Steward  (d). 
4.  <^  Reasonable  parts  and  proportions  of  the  said  waste^  is 
sufficiently  certain.  In  i?.  v.  ike  Inhabitants  of  St  Michael 
(e)f  the  judgment  was,  contrary  to  the  report,  affirmed.  [Bul- 
LE&,  J.y  said  he  had  a  note  of  that  case,  and  the  judgment 
was  in  fact  affirmed.]  They  also  cited  15  Ed.  4,  29.  1  Roll. 
Ab.  665.  Tham.  Ent.  S27.  410 ;  Copyhold  Caaes^  4  Rep.  32 ; 
WiggUsworth  V.  DaUison  (/). 

Lord  Mansfield. — Although  the  objections  stated  were 
on  the  first  view  specious,  yet,  on  considering  the  efiPect  of 
them,  there  is  little  room  for  doubt.  The  first  objection  is, 
that  it  is  not  alleged  that  the  ancient  messuages  lie  within 
the  manor  of  Staimine^  but  only  within  Stalmine ;  that  is, 
within  the  vill  of  Stalmine.  The  replication  does  not  in 
fact  state  that  they  are  all  within  the  manor ;  and  it  is  upon 
that  urged  that  the  custom  must  be  void,  as  extending  out  of 
the  manor.  The  objection,  however,  fails,  if  the  distinction 
between  a  prescription  and  a  custom  is  attended  to.  Where 
an  individual  claims  an  imiqemorial  right  to  any  estate  or 
privilege  without  attempting  to  show  any  other  title  than 
that  which  arises  from  the  presumption  derived  from  such 
an  uninterrupted  enjoyment,  that  is  a  prescription  in  him ; 
but  if  there  exists  a  general  rule  of  property  defined  within 
certain  limits  and  local  descriptions,  this  rule,  whether  of 
property,  or  policy,  or  civil  proceeding,  becomes  the  law  of 
the  place,  governing  all  property  situated  within  those  limits, 
in  whatever  place  the  owner  of  that  property  may  happen  to 
reside.  Thus  all  property  lying  in  England,  whether  en* 
joyed  by  a  native  or  by  a  foreigner,  must  be  regulated  by  the 
law  of  England,  and  the  possessor  must  take  it  subject  to 


(d)  B.  /?.,  3f.  23  G.  2,   I     Blachst.lXB. 
WiU.  255.  (^f)  B.R,T.\9G.  3,  ante, 

{e)  B.  n,,  r.   10  G.  3,  2     ?ol.  i.  p.  20J. 
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all  the  considerations  by  which  the  property  upcxi  which  th^ 
assignment  is  exercised  is  to  be  determined. 

Judgment  for  the  plaintiff. 

On  Saturday,  the  1 1th  of  February^  I7869  this  judg- 
ment was  unanimously  affirmed  in  the  Court  of  Excliequer 
Chamber  {g). 

In  the  argument  in  the  Kin^s  Bench  a  question  was 
made,  whether  the  plaintiff  ought  not  to  have  traversed,  in 
his  replication,  the  general  right  claimed  by  the  defendants 
in  their  plea,  because  otherwise  the  answer  is  only  argu- 
mentative ;  and  when  a  quali6cation  is  set  up,  the  general 
right  ought  to  be  traversed.  This  was  argued  at  the  bar, 
but  the  Court  said  nothing  of  it,  it  being  an  objection  of 
form  only,  to  be  taken  advantage  of  by  demurrer,  and  not 
available  after  verdict  (A). 


(g)  See  ArlHt  v.  EUis,  B. 
K,  T.  8  G.  4,  7  B.  &  C.  346, 
and  the  obserFations  there  on 
the  principal  case,  p.  367. 


(h)  See  Kenchin  v.  Knight^ 
B.  R.,  T.  22  &  23  G.  3,  1  WUs. 
253,  and  Arlett  v,  EUiSy  ubi  sup. 


Thursday, 
28th  Not. 

In  an  actum  of 
debt  for  a 
penalty  under 
2  Geo.  3,  c  20, 
9. 16,  for  acting 
as  a  major  of 
militia  without 
being  duly  qua- 
lified, it  ia  8uf. 
ficient  to  aver 
that  the  defend- 
ant acted  at 
tnch  major, 
''not  being  in 
any  manner 
qualified  by  the 
lawi  and  statutes 
of  the  reahn.'* 


Roberts,  qui  tarn,  v.  Irvine. 

X  HIS  was  an  action  of  debt,  brought  as  well  for  the  clerk 
of  the  regiment  of  militia,  &c.  for  the  common  stock  of  the 
said  militia,  as  for  the  plaintiff.  The  declaration  stated  that, 
after  the  2  Geo.  S  (a),  and  9  Geo.  3,  the  said  defendant  did 
execute  one  of  the  powers  conferred  by  the  said  a6ts  of  par- 
liament on  majors  of  militia,  not  being  in  any  manner  qua- 
lified by  the  laws  and  statutes  of  the  realm,  &c.  whereby  an 
action  did  accrue  to  the  said  clerk  of  the  said  militia,  &c.  and 
to  the  plaintiff,  &c.  Plea,  not  guilty.  A  verdict  having 
been  found  for  the  plaintiff,  a  rule  was  obtained  by  Bower 
to  show  cause  why  the  judgment  should  not  be  arrested. 

Wallace^  A.  G.,  and  Rous,  showed  cause. — The  objection 
is,  that  the  declaration  does  not  show  on  what  disqualification 
the  jury  found  their  verdict,  for  that  it  only  states  that  the 
defendant  exercised  the  powers  of  a  major  off  militia,  not 


(a)  2G.3,c.20,s,  16. 
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if  the  plaindfF  bad  set  out  every  disqualification,  for  he  must 
still  have  come  prepared  to  prove  himself  qualified  {d). 

Rule  discharged. 


((/)  In  Mr.  WilsoD^s  note  of 
this  case  there  is  the  following 
passage : — ''  But  they  held  that 
the  plaintifT^  hanng  claimed  a 
penalty  under  particular  sta- 
tutes, could  not  recover  without 
proving  the  defendant  disquali- 
fied under  those  statutes;  and  on 
the  same  account  the  defendant 
was  apprised  that  it  would  be 
incumbent  on  him  to  prove 
himself  qualified  under  these 
acts."  In  two  other  reports  of 
the  same  case  there  is  nothing 
said  of  the  Court  having  held  it 
incumbent  on  the  plaintiff  to 
prove  the  disqualification^  and 


Mr.  Wilson  was  therefore  pro- 
bably mistaken.  If  it  lay  upon 
the  plaintiff  to  prove  the  dis- 
quahfication,  it  could  hardly  be 
said  to  be  incumbent  on  the 
defendant  to  prove  himself  qua- 
lified. In  actions  upon  the 
game  laws,  the  onus  prohandi 
does  not  lie  upon  the  plaintiff, 
but  upon  the  defendant,  since 
it  is  a  fact  peculiarly  within  his 
own  knowledge.  See  Spieres  v. 
Parker,  B.  R.,  H.  26  G.  3,  1 
r.  R.  144 ;  The  King  v.  Sione, 
B.  R.,  T.  41  G.  3,  1  Eastj  65  J ; 
Jeifs  V.  BaUard,  C.  B.,  T,  39 
G.  3, 1  Bos.  &  Put.  468. 
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The  King  v.  the  Inhabitants  of  Wood6Fobd.  Friday, 

{Reported,  Caldecott,  236.)  ^"^  ''""^ 


RiNGBTED,  and  Another,  v.  Jake  Butleb,  widow,  Dow-     Wedneid»y, 
AGEB  Countess  of  Lanesbokough  in  Ikeland  (a).        29th  Juuuy. 

JLhIS  was  an  action  of  assumpsit,  and  the  defendant  The  wife  of  a 

pleaded,  1.  The  general  issue;  2.  The  statute  of  limita-  SSJJJ*^^^^^ 

dons;  and  3.  That  at  the  time,  &c.  she  was  covert  with  henelf lii>ing in' 

Brinslejf  Butler^  Earl  of  Lanesboroughj  in  the  kingdom  ^^f^ 

of  Ireland,  then  her  husband  in  his  lifetime,  who  is  since  ntemaintenance 

deceased.     To  the  3d  plea,  the  plaintiffs  replied,  that  the  ^J^^j 

said  Jane  and  the  said  Brinaley  Sutler,  long  before,  &c«  be  saed  after  the 

viz.  on  the  1st  oli  January^  1774,  were  parted  and  separated,  h^^ndfiw  a 

and  lived  apart  and  separate  from  each  other,  and  always  debt  contracted 

from  thence,  and  until  the  time  of  the  death  of  the  said  fc,^  during  Wi 

Brinslejf  Butler,  continued  to  live  separate  and  apart  from  lifbtime. 
each  other;  to  wit,  the  said  BrinsUy  Butler  in  the  kingdom 
of  Ireland,  and  the  said  Jane  in  England;  and  the  said 
Jane  during  ail  that  time,  by  a  certain  deed  of  separation 

{a)  S.  C.  Co,  B.  L.  2d  cd.  32. 
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and  maintenance,  for  that  purpose  made  and  provided,  had 
a  large  maintenance  allowed  and  duly  paid  to  her,  from  the 
said  Brinaky  Butler ^  for  her  separate  support  and  mainte- 
nance. To  this  replication  the  defendant  demurred  specially, 
and  assigned  for  cause  that  the  plaintiffs  have  not  set  forth 
the  date  of,  or  parties  to,  or  the  substance  of,  the  deed  of 
separation  and  maintenance  in  the  said  replication  mentioned, 
nor  the  amount  of  such^  pretended  maintenance,  nor  where 
payable,  nor  have  brought  into  court  the  said  deed,  or  any 
counterpart  thereof;  and  that  the  said  replication  offers  to 
put  in  issue  matter  foreign  to  the  matter  of  bar  pleaded  by 
the  defendant  The  case  was  argued  in  Michaelmas  Term 
by  Morgan  for  the  defendant,  and  by  Lawrence  for  the 
plaintiffs. 

Morgan^  for  the  defendant. — A  feme  covert  cannot  con- 
tract during  coverture,  unless  in  the  case  of  the  abjuration 
of  the  realm,  or  the  exile  of  her  husband,  Co.  Litt,  132  i, 
133  a,  or  by  the  custom  of  the  city  of  London^  by  which  a 
Jeme  covert  trading  there  may  make  herself  liable ;  but  this 
exception  confirms  the  general  rule.  In  no  other  case  can 
a  feme  covert  make  herself  liable*  jALne  v.  Schutz  (&), 
Haichett  v.  Baddeley  (c).  [Lord  Mansfield  said,  that  in 
a  case  at  Maidstone^  where  the  husband  had  been  trans- 
ported, he  had  held  the  woman  liable,  and  that  Mr.  Justice 
Yates  had  done  the  same  at  Carlisle  (d).] 

Lawrence^  contra. — If  the  defendant  is  not  liable,  no  one 
else  can  be  charged,  for  she  was  living  separate  from  her 
husband,  who  was  in  Ireland^  and  certainly  no  credit  was 
given  to  him.  The  cases  cited  on  the  other  side  may  be 
distinguished.  Hatchett  v.  Baddeley  went  on  the  ground 
of  elopement'not  being  a  word  known  to  the  Court.  Di£ 
Grey,  Chief  Jiistice,  distinguished  it  from  the  case  of  a 
woman  separated  from  her  husband  and  having  a  separate 
maintenance:  in  that  case  also  it  was  objected,  that  the 
husband  had  not  been  joined  for  conformity ;  but  here  the 
defendant  is  a  widow.  So  also  in  Lane  v.  Schutz  it  does 
not  appear  that  the  Court  agreed  on  the  general  question. 
Afi^^^  covert  cannot  contract,  on  account  of  the  union  be- 
tween her  and  her  husband.     She  has  no  property,  she  has 


(b)  C.  A,  E. 
2  Black.  1195. 

(c)  C.  J?.,  E, 
2  Blaclc.  1079. 


18  Geo,  3,  (d)  Sparrow  v,  Carruthers, 
cited  1  /r.  BL  1197, 1  T.  /?.  6; 

16  Geo.  3,  and  see  2  ^.  &  P.  233,  I  B.  & 
P.  359. 
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Qo  will  of  her  oMm.  The  exceptions  to  the  general  rule  are 
eases  in  which  the  union  has  been  dissolved ;  nor  is  it  mate- 
rial by  what  means  that  dissolution  has  taken  effect.  It 
need  not  be  founded  on  the  crime  of  the  husband.  Pro- 
fession is  no  crime;  and  the  Duchess  pfMazarine*3  case(^) 
did  not  proceed  on  the  ground  of  crime.  Here  the  dominion 
of  the  husband  has  ceased,  for  the  Court  will  not  permit  a 
husband  to  reclaim  his  wife,  living  apart  from  him  under 
articles  of  separation.  R.  v.  Mead{f).  It  is  not  neces- 
sary to  argue  that  the  wife  can  contract  so  as  to  bind  her 
husband,  or  her  husband^s  property ;  it  is  sufficient  to  show 
that  she  has  the  capacity  of  binding  her  own  separate  pro- 
perty. It  is  by  no  means  universaUy  true  that  ajeme 
covert  cannot  contract.  In  Chofncery  she  may  contract,  so 
as  to  bind  her  separate  property.  Dubois  v.  Hole  (g).  So 
may  sijeme  cotoert  trader  in  London.  There  are  also  some 
cases  in  which,  where  the  wife  has  been  the  meritorious  cause, 
she  may  be  sued  after  her  husband'^s  death,  though  not  in 
his  lifetime. 

Morgan^  in  reply. — In  settlements  on  separation  there  is 
always  a  security  to  protect  the  husband  from  the  wife*s 
debts.  The  Court  will  not  permit  a  husband  to  reclaim 
his  wife  after  separation,  because  it  is  against  his  own  agrees 
ment  The  case  of  the  Duchess  of  Mazarine  is  in  favour 
of  the  defendant,  for  the  jury  is  there  said  to  have  deter« 
mined  against  law  (A). 

Lord  Maksfield. — The  cases  in  the  Common  Pkas 
show  that  the  Judges  of  that  court  regarded  the  general 
question  as  one  of  great  importance,  and  in  both  of  those 
cases  the  judgment  of  the  Court  proceeded  on  partial 
grounds.  It  is  certainly  a  considerable  question  ;  for  within 
the  last  century  a  great  change  has  been  introduced  into 
the  law  relating  to  married  persons,  by  means  of  trusts ;  and 
there  is  also  a  system  of  cases  for  the  protection  of  the  hus- 
band against  the  debts  of  the  wife.  It  is  settled,  that  a 
woman  eloping,  or  living  in  adultery,  shall  not  charge  her 


1783. 


(e)  B.R,,  H, 8^.3,  \Salk, 
1 16;  2  Salk.  646;  1  U.  Raym. 

J  47,  s,  a 

(/)  B.   R.,   E.    3\    G.   2, 
1  Burr.b42. 
(^)  2  yern.6\4. 
(h)  This  is  taken  from  the 


marginal  abstract  in  2  Sa^L 
646,  where  it  is  said  that  a 
new  trial  was  not  granted  for 
mistake,  in  point  of  law^  against 
the  honesty  and  equity  of  the 
cause.     Sec  also  2  ^ils.  308. 
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husband  if  the  creditor  was  acquainted  with  her  situation  ^ 
but  in  the  mere  case  of  a  woman  living  separate,  the  creditor 
stands  in  her  place  as  to  necessaries,  and  if  she  is  entitled 
he  is.  There  is  also  a  third  class  of  cases — where  the  woman 
lives  separate,  and  has  a  maintenance,  and  the  creditor  knows 
of  it ;  in  which  case  he  shall  not  charge  the  husband.  Here 
it  was  notorious  that  Lady  Lanesborough  was  separated :  she 
resided  in  England^  while  her  husband  remained  in  Ireland. 
To  hold  a  woman  liable  under  such  circumstances  is  justice 
to  the  creditor  and  mercy  to  the  woman  herself,  for  it  enables 
her  to  obtain  credit.  But  it  is  a  question  of  consequence, 
and  I  should  be  glad  to  have  it  argued  again. 

The  case,  therefore,  stood  over  for  further  argument  until 
the  present  term,  when  it  was  argued  by  WaUace  for  the  de- 
fendant, and  Davenport  for  the  plaintiffs. 

WaUace^  for  the  defendant. — The  general  question  is, 
whether  a  woman  in  the  situation  of  the  defendant  is  liable 
to  engagements  of  all  sorts  as  dkfeme  sole.  Coverture  is  at 
least  a  general  answer  to  the  demand.  Manby  v.  Scott  (i). 
The  Judges  there  differed  on  other  points ;  but  upon  this 
they  all  agreed,  that  dijeme  covert  cannot  bind  herself. 
Th^  question  will  be  if  the  present  case  be  an  exception, 
for  that  there  are  exceptions  must  be  admitted.  Thus  the 
civil  death  of  the  husband,  as  by  profession,  exile  (by  act 
of  parliament),  or  abjuring  the  realm,  will  render  the  wife 
capable  of  contracting.  Co.  Litt.  132,  1S3.  But  it  is  said 
in  the  same  place,  that  where  the  husband  is  only  banished 
for  a  time,  she  is  not  capable.  In  the  former  cases,  indeed, 
she  had  her  dower.  From  that  time  until  the  late  decisions 
in  the  Common  Pleas^  there  has  been  no  case  on  the  sub- 
ject. The  case  of  HatcJiett  v.  Baddeley  went  entirely  on  the 
elopement,  and  no  point  was  made  on  separate  maintenance. 
That  question  came  on  in  Lean  v.  Schutz,  The  replication 
in  the  present  case  is  copied  from  that  in  Lean  v.  Schutz^ 
except  that  it  does  not  lay  the  debt  to  be  for  necessaries,  or 
things  suitable  to  the  wife^s  condition.  That  case  does  not 
prove  any  thing  as  to  the  general  point,  except  that  one 
judge  differed.  Under  the  custom  of  London,  the  surplus 
of  sijeme  trader'^s  estate  is  the  husband's.  That  is  the 
reason  of  the  husband  being  joined,  in  order  that  he  may 
see  that  the  estate  is  taken  care  of.     A  sole  trader  is  liable 


(i)  Ejfc.  Ch.  E.  15  Car.  2j  1  Sid.  109;  1  Uv.  o,  S.  C. 


TWENTY.THIRD  GEORGE  III. 


SOI 


only  to  debts  in  trade.  Here,  at  the  utmost,  the  separate 
mainteDance  only  is  to  be  applied  to  the  finding  of  main- 
tenance. Yet,  under  the  pleadings,  it  must  be  argued  that 
the  wife  is  liable  to  engagements  to  any  extent,  while,  at 
the  same  time,  she  is  incapable  of  acquiring  property;  for 
if  there  is  a  gift  or  bequest  to  her  during  separation,  the 
husband  will  take.  That  the  union  between  the  husband 
and  wife  continues,  appears  from  the  fact,  that  if  he  pur- 
chases lands  during  the  separation,  she  is  entitled  to  dower. 
In  equity  the  separate  estate  is  only  made  answerable  by 
the  intervention  of  trustees;  and  the  decree  is  always  against 
the  trustees,  and  not  against  the  wife.  In  one  case,  where 
after  the  death  of  the  husband  the  wife  became  entitled  to 
her  jointure,  an  application  was  made  to  subject  the  join- 
ture to  her  debts,  which  the  Lord  Cftancelhr  refused  to  do 
because  the  separate  maintenance  was  gone. 

Davenport^  contra. — There  are  a  great  many  distinct 
relations  between  the  husband,  and  wife,  and  creditors, 
under  different  circumstances,  though  it  is  true  that  none 
of  the  cases  go  directly  to  the  present  question.  With 
regard  to  the  right  of  the  creditor  against  the  husband, 
there  are  two  cases  in  which  the  latter  is  not  liable.  1.  In 
case  of  adultery.  While  the  wife  lives  in  adultery  she 
cannot  have  any  relief,  either  in  equity  or  in  the  spiritual 
court,  and  the  husband  is  not  liable  to  her  debts.  2.  Where 
the  wife  has  a  separate  muntenance^  of  which  the  creditor 
has  notice,  the  husband  is  not  liable.  It  remains  to  con- 
sider what  right  the  creditor  has  in  those  cases  against  the 
wife  herself.  The  reasons  why  the  wife  is  not  liable  are, 
that  she  has  no  will  of  her  own,  that  she  has  no  property 
of  her  own,  and  because  otherwise  a  separation  might  be 
effected  by  collusion.  The  cases  have  gone  so  far,  that 
where  a  judgment  has  been  obtained  against  a  feme  scicj 
the  husband  may  come  in  and  reverse  it  on  error.  Hay- 
tpard  V.  WilliatM  (k).  With  regard  to  the  criminal  liability 
of  ajeme  caoert,  she  is  answerable  for  crimes  committed 
without  the  intervention  of  her  husband,  being  then  con- 
sidered a  sole  agent ;  and  in  treason,  and  some  other  crimes, 
she  is  answerable,  though  they  be  committed  by  her  jointly 
with  her  husband.  HdUy  P.  C  44,  45,  46.  So  there  are 
some  acts  of  a  civil  nature  done  by  a  wife,  which,  if  not 
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(A)  Upp,  Bench,  T,  1651,  ShfkM,  260. 
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avoided  by  her  husband,  will  bind  her.  Thus  she  may  levy 
a  fine  alone ;  which  will  bind  her,  though  not  her  husbands 
Br.  Ab,  Fine  of  Lands,  pL  33.  The  cases  of  abjuration, 
profession,  and  exile,  put  .by  Lord  Coke,  proceed  upon  no 
other  ground  than  that  of  necessity  and  convenience.  There 
are  other  authorities  to  the  same  effect.  In  Br.  Ab.  Baron 
&  Feme,  pL  66,  it  is  said  that  the  wife  of  a  man  exiled  may 
sue  in  trespass  alone.  The  case  of  Ladt/  MMravers  (l) 
is  to  the  same  effect.  The  decision  at  Maidstone,  where 
the  wife  of  a  man  transported,  being  a  baker,  was  allowed 
to  be  sued  alone,  proceeded  on  the  same  ground  of  neces* 
sity.  The  woman  had  a  right  to  labour,  and  to  make  her 
earnings  available  for  her  creditors.  If  she  had  had  a 
separate  maintenance,  the  reasoning  and  the  decision  must 
have  been  the  same.  The  argument  urged  on  the  other 
side,  as  to  the  right  of  dower  out  of  the  purchased  lands, 
and  the  right  of  the  husband  to  a  bequest  made  to  the  wife, 
would  apply  in  the  case  of  a  man  who  has  been  transported. 
It  is  true  that  the  marital  rights  are  not  done  away,  yet  that 
will  not  of  necessity  prevent  the  wife  from  becoming  civilly 
liabla  There  are  cases  in  which  the  spiritual  courts  and 
courts  of  equity  have  gone  all  the  length  now  contended 
for,  and  this  court  has  refused  to  grant  a  prohibition. 
Chamberlain  v.  Hewson  (m).  The  whole  of  the  law  which 
prohibits  the  husband  from  being  made  liable,  or  the  wife 
from  being  charged  separately,  was  introduced  for  the  benefit 
of  the  husband :  but  here  he  has  renounced  the  society  of 
his  wife  by  deed ;  he  cannot  reclaim  her ;  he  has  given  her 
a  separate  property ;  he  has  abandoned  the  whole  benefit  of 
his  marital  rights.  There  is  no  clear  decision  against  the 
plaintiffs,  and  all  the  arguments  of  reason  and  of  convenience 
are  in  their  favour. 

Wallace  having  been  heard  in  reply. 

Lord  Mansfield  delivered  the  opinion  of  the  Court. — 
This  is  an  action  by  a  tradesman  for  goods  sold  to,  and 
work  and  labour  done  for,  the  defendant.  .  [His  Lordship 
then  stated  the  pleadings.]  I  state  the  pleadings,  because 
the  opinion  we  give  will  turn  on  all  the  circumstances  of 
the  case  taken  together ;  and  what  I  say  will  only  apply  to 
a  case  situated  exactly  like  the  present.     It  has  been  truly 


(/)  Co.  Liu.  132, 


On)  B.   R.,    H.    7    IV.   3, 

ISalh.Wb. 
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stated,  that  by  the- common  law  the  wife  has  no  separate 
power  of  contracting.  She  has  no  property  of  her  own; 
her  personal  estate  absolutely,  and  her  real  estate  during 
coverture,  are  her  husband's;  she,  therefore,  cannot  con* 
tract,  but  he  is  bound  to  support  her.  General  rules  are, 
however,  varied  by  change  of  circumstances.  Cases  arise 
within  the  letter,  yet  not  within  the  reason,  of  the  rule ;  and 
exceptions  are  introduced,  which,  grafted  upon  the  rule, 
form  a  system  of  law.  The  earlier  cases,  in  the  reigns  of 
Henry  the  Fourth  and  Edward  the  Third,  arose  on  the 
exile  or  abjuration  of  the  husband.  Lord  Coke  calls  it  a 
civil  death,  but  it  is  not  so.  It  does  not  dissolve  the  mar- 
riage bond,  and  it  only  resembles  a  civil  death  in  conferring 
upon  the  wife  a  capacity  to  sue.  In  the  reign  of  Henry 
the  Sixth,  another  authority  is  found  where  the  wife  was 
allowed  to  maintain  trespass.  In  the  time  of  WiUiam  the 
Third,  the  Duchess  of  Mazarine\  case  occurred ;  and  there 
Holt,  C.  J*  (n ),  said,  that  it  did  not  differ  from  the  case 
of  the  exile  of  the  husband.  Lastly  comes  the  case  before 
Yates,  /.,  at  Carlisle  (I  do  not  mention  that  before  my- 
self). He  considered  transportation  within  the  reason  of 
exile,  although  Lord  Coke,  confining  himself  to  the  letter, 
says  that  the  exile  must  be  for  life.  Can  it  indeed  be  held 
that  a  woman  whose  husband  is  transported  or  abroad  can- 
not go  into  service  and  sue  for  her  wages  ? 

The  question  now  is.  Can  the  defendant  avail  herself  of 
the  plea  of  coverture  against  the  plaintiffs'  demand,  or  shall 
she  be  considered  Sijeme  sole  when  the  debt  was  contracted  ? 
It  is  averred  in  the  replication  that  the  husband  resided  in 
Ireland;  but  it  is  not  averred  (as  the  fact  was)  that  his 
estate  was  in  Ireland^  so  I  lay  that  out  of  the  case.  The 
agreement  of  separation  bound  both  the  parties  in  the  same 
manner  as  if  they  had  been  sole,  and  the  Court  will  not 
suffer  either  of  them  to  break  through  it.  Under  this 
agreement  the  wife  possesses  a  separate  property.  She  is 
no  longer  under  the  control  of  her  husband,  and  creditors 
even  for  necessaries  have  no  remedy  against  him.  Credit 
was  given  to  her  as  a  single  woman;  and  shall  she  now  be 
permitted  to  say  that  she  was  not  single  ?  A  case  occurred 
before  me  at  Guildhall  of  an  action  against  a  woman  upon 
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(n)  Lord  Roym,  147.  See  Complon  v.  Coiiinson,  C,  B>,  H, 
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a  bond.  On  turn  est  factum  jdeaded,  ahe  attempted  to  set 
up  the  defence  of  coverture,  but  I  would  not  allow  it,  for 
she  had  represented  herself  as  a  single  woman,  and  executed 
the  bond  as  such,  and  it  did  not  lie  in  her  mouth  to  say  that 
she  was  married. 

Upon  the  present  question  there  is  no  case  precisely  in 
point ;  we  must  therefore  make  a  precedent  from  reason  and 
analogy.  Two  cases  have  been  mentioned,  decided  in  the 
Court  of  Common  Plea^.  In  HatcheU  v.  Baddeky  the  wife 
had  no  separate  maintenance ;  and  it  did  not  follow,  from 
the  word  '^  elopement,"  that  she  lived  in  adultery.  In  the 
other  case  the  Court  was  divided  on  the  merits,  and  it  ap- 
pears that  one  judge  did  not  coincide  with  the  rest  of  the 
court.  The  ground  on  which  that  case  was  decided  does 
not  occur  here;  but  I  am  inclined  to  say,  that  if  Lord 
Lanesborough  were  now  alive,  and  in  Ireland^  he  need  not 
be  joined.  This  does  not  resemble  the  case  of  the  Jime 
96U  trader  in  London^  for  there  the  husband  is  interested 
both  in  her  person  and  in  her  stock  in  trade.  The  present 
bears  a  greater  resemblance  to  the  case  of  exile ;  than  which, 
indeed,  it  is  stronger.  There,  as  here,  the  marriage  is  not 
dissolved :  it  subsists  for  every  other  purpose  than  that  of 
the  wife  suing  and  being  sued.  As  in  the  case  of  exile  or 
abjuration,  Lord  Lanesborough  was  out  of  the  kingdom^ 
and  not  amenable  to  the  process  of  our  courts.  We  are 
of  opinion  that  the  case  resembles  abjuration  or  exile  in 
every  particular,  that  the  wife  therefore  may  be  sued  alone, 
and  that  she  cannot  avail  herself  of  this  most  iniquitous 
defence. 

Judgment  for  the  plaintiffs  (o). 


{0)  Althoagh  this  case  came 
under  the  consideration  of  the 
Court  of  King*s  Bench,  in  Mar^' 
ihall  V.  Rutton,  8  T.  R.  554, 
by  which .  it  is  generally  sup- 
posed to  have  been  overruled, 
yet  that  consequence  does  not 
appear  necessarily  to  follow ;  for 
in  ManhaHy,  Rutton  there  was 
no  averment  that  the  husband 
resided  out  of  the  jurisdiction 
of  the  English  courts,  as  in  the 
principal  case.  In  the  cases  of 
Banoell  v.  Brook$,  B.  R„  H. 
24  G.  3,  post,  and  Corbett  v. 


Poelnitz,  B.  E.,  M.  26  G.  3, 
I  T.  R.  5,  the  Court  indeed 
held  that  the  circumstance  of 
the  husband  residing  in  this 
country  made  no  diflPerenoe. 

The  cases  respecting  the  se- 
parate liability  of  a  married 
woman  may  be  classed  under 
the  following  heads:  1.  Where 
she  is  merely  living  separate; 
2.  Where  she  is  living  separate 
by  consent,  and  with  a  separate 
allowance;  3.  Where  she  is 
living  separate,  her  husband 
being  abroad;  4.   Where  she 


V^JtlOXiO     XI^     XXXJ^.n.J»X       XJIlObiUL     AX^      XXlXIi 


178S. 


DO  means  of  gaining  her  liyeli- 
hood.  The  husband  perhaps 
never  was  in  Englandy  and  never 
may  be ;  so  that  this  case  is  not 
at  all  like  those  which  pro- 
ceeded on  the  ground  of  a  sepa^ 
rate  maintenance.**  In  Kay  v. 
Duchess  of  Pienne,  3  Campb. 
N.  P.  C.  123,  however.  Lord 
Ellenbo  ROUGH  expressed  him- 
self dissatisfied  with  these  opi- 
nions. There  the  Duke  and 
Duchess  de  Pienne  had  lived  in 
England  as  man  and  wife  till 
1803,  when  the  Duke  went 
abroad  and  entered  into  the 
service  of  Svoeden,  where  he  had 
remained.  Lord  Ellenbobouoh 
said,  **  If  the  husband  has  never 
been  in  this  kingdom,  the  wife 
of  an  alien,  I  think,  may  be  sued 
as  Vifeme  sole.  This  is  the  Du» 
chess  of  Mazarine's  case.  I 
don't  know  whether  it  was  di- 
stinctly brought  to  Lord  Ken- 
ton's attention,  that  the  Duhe 
de  Pienne  had  been  living  with 
the  defendant  as  his  wife  within 
this  realm.  If  so,  I  cannot  sub- 
scribe to  his  opinion.  But,  at 
the  time  of  those  decisions.  Ring* 
sted  V.  Ladu  Laneshoumgh,  and 
Corbett  V.  Poeiniiz,  had  not  been 
judicially  overturned.  Since  the 
case  of  Marshall  y.  Rulion, 
which  restoffcd  the  old  common 
law  on  this  subject,  I  consider 
It  quite  dear  that  a  married  wo- 
man, under  the  circumstances 
oi  the  present  defendant,  is  not 
liable  to  be  sued  as  ajeme  sole. 
When  the  husband  has  abjured 
the  realm,  or  been  exiled,  he 
cannot  return,  and  the  case 
stands  upon  perfectly  different 
principles." 

5.  where  a  married  woman 
is  living  separate  from  her  hus- 
band, who  has  been  banished  or 
transported,  she  is  liable  to  be 
sued  as  Skjfeme  sole  until  the 
actual  return  of  her  husband. 
Abjuration  or  exile  is  a  civil 


death.  Ce.  LiU.  133  a,  WUmoet 
casef  Moor,  851.  Thus,  where 
the  husband  of  the  Lady  Sandys 
was  banished,  during  life,  by 
act  of  parliament,  the  Court 
were  of  opinion  that  she  might 
in  all  things  act  as  Sifeme  sole, 
as  if  her  husband  were  dead; 
that  the  necessity  of  the  case 
required  she  should  have  such 

Eower,  and  that  a  will  made  by 
er  was  good.  Countess  of  Ptprt" 
Undv.  Prodgers^  Cane.   1689, 

2  Fern.  204.  See  also  JV«o- 
some  V.  Bowyerj  Cane,  1729, 

3  R  Williams,  37.  This  law 
was  extended  to  the  case  of 
transportation  by  the  two  de- 
cisions of  Lord  Mansfield  and 
Mr.  Justice  Yates  mentioned 
in  the  text;  and  Lord  Al- 
YAXLEY  ruled,  that  though  the 
period  of  the  husband's  trans- 
portation had  expired,  yet  if  in 
fact  he  had  not  returned,  his 
wife  might  sue  as  9,  feme  sole. 
Carroll  v.  Biencow,  4  Esp. 
N.  P.  C,  27.  This  point  is  ad- 
verted  to  by  Lord  Eldon,  C  «/., 
in  Marsh  v.  Hutchinson,  2  B, 
&  P.  232,  and  appears  to  have 
been  considered  by  him  as  a 
question  of  much  doubt. 

6.  Where  the  wife  lives  se- 
parate from  her  husband,  and 
in  adultery,  she  cannot  be  sued 
as  a  Jeme  sole.  Gilchrist  r. 
Brawn,  B.  R.,  T.  32  G.  3,  4 
T.  R.  7^^>  See  also  Hatcheti 
V.  Baddeley,  C.  B.,  E.  \6  G.  3, 
2  W.  Bl.  1079. 

7.  Where  a  woman  has  been 
divorced  merely  a  mensA  ei 
thoro,  the  relation  of  marriage 
still  subsists,  and  she  is  liaUe 
to  be  sued  as  a^ine  #o/«.  Lewis 
V.  Lee,  B.  R^  T.  5  G.  4,  3  B. 
&  C.  291  ;  but  it  is  otherwise 
where  she  is  divorced  a  vinculo 
matrimonii. 

Where  the  wife  is  the  party 
really  interested,  and  has  a  se- 
parate maintenance,  the  proper 


r 
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course  for  her  is  to  sue  in  lier 
husband's  name ;  and  the  Court 
will  not  sta^  the  proceedings 
on  the  application  of  the  de- 
fendant, and  will  set  aside  a 


plea  of  release  by  the  husband, 
Chamben  v.  Donaldson,  B,  R. 
E.  48  G.  3,  9  East,  471;  /«- 
nell  V.  Newman,  B.  R.  £,  2  G. 
4,4B8iA.4\9. 
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The  King  v.  Tunwell,  Mayor  of  Cambridge  (a). 

A  RULE  had  been  obtained,  by  Partridge^  to  show  cause 
why  an  information,  in  the  nature  of  a  quo  warranto^  should 
not  be  exhibited  against  the  defendant,  to  show  by  what 
authority  he  claimed  to  be  mayor  of  Cambridge.  It  ap- 
peared by  the  affidavits,  that,  by  a  charter  of  James  I.,  the 
borough  was  incorporated  by  the  name  of  the  mayor,  bailiffs, 
and  burgesses  of  Cambridge^  and  the  mayor  to  be  elected 
out  of  the  burgesses.  This  charter  was  confirmed  by 
Charles  I.  The  custom  in  the  borough  had  been  always 
to  elect  the  mayor  out  of  the  aldermen,  of  whom  there  are 
twelve  besides  the  mayor.  In  1699  a  by-law  was  made, 
whereby  it  was  declared,  that,  for  the  future,  no  alderman 
should  be  eligible  into  the  office  of  mayor  who  had  served 
that  office  within  six  years  next  before  the  election ;  and  a 
penalty  was  imposed  on  the  persons  electing  him  mayor 
within  that  time,  and  on  him  for  accepting  the  office.  This 
by-law  had  been  acquiesced  in  from  the  time  of  the  making  of 
it  till  the  month  of  August,  1782,  when  Tunwell  was  elected 
mayor,  and  entered  on  his  office,  although  he  had  been 
mayor  before  within  six  years,  viz.  in  1 778.  It  was  there- 
fore said,  that  on  the  by-law  of  1699  he  was  not  eligible, 
and  this  rule  for  an  information  was  applied  for. 

Wallace  and  Wilson,  against  the  rule,  contended  that  the 
by-law  was  clearly  bad,  as  restraining  the  number  of  per- 
sons out  of  whom  the  election  was  to  be  made  as  appointed 
by  the  charter,  which  a  by-law  could  not  do,  although  it 
might  narrow  the  number  of  electors  for  the  sake  of  avoiding 
popular  confusion.  Ca^e  of  Corporations  (b).  This  by- 
law narrowed  the  number  of  persons  out  of  whom  the  election 
was  to  be  made,  for  out  of  twelve  it  excluded  six ;  and  it 
was  therefore  expressly  within  the  rule  laid  down  in  R*  v. 


Friday, 
31  St  January. 

A  corporation 
cannot  by  a  by- 
law narrow  the 
n  amber  of  per- 
sons  eligible  to 
corporate  offices^ 


(fl)  5.  C.  cited  2  Selw.  N.  P. 
1083,  4th  ed. 


78. 


(b)  M.  40  &  41  Eliz.  4  Co. 
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1783.       Phillips^  Mayor  qfCarmar 
\^^mmmf       -8-  V.  Spencer  {e).     If  the 

The  Kino    would  not  decide  it  in  th  ! 
V-  settled,  the  rule  must  be  d  i 

TuNWBLL.        Bearcrqft,  Partridge,  ( 
The  corporation  have  fr 
by-law,  which  is  in  itsel' 
cision  in  this  stage  of  th-      i 
qfCorporcdions,  the  nun 
and  that  decision  goes  ' 
is  no  distinction,  in  p 
number  of  the  electon  i 

only  sub  modo,  and  f  i 

differs  from  those  wh  i 

the  by-law  removed 
the  common  burgess  i 

in  Lee  v.  WaUis  th'  i 

nominated  by  the  ^ 
was  inflicted  on  a 
public  policy  nor 
that  a  burgess  i 
Palmer  (f)j  and  i 

Lord  Mansf]  i 

or  fact  in  dispu 
put  it  in  a  mor( 
the  Court  see 
should  not  sen 
as  to  the  laiv 

corporation  f  i 

the  Case  of  i 

the  giving  r  i 

on  sound  p  i 

been  taker  i 

further.  I 

Leey.  W 
cases.     1  I 

ASHU 

(c)  I  ( 

3  Burr, 

Seiw.  1 

3  Bur 
Satfef 


X  TV  JCii.^  X  J.-XfllJ%.i^    AJTHiXJIXXJiJCj     111. 


xuv 


1783. 


TUNWSLL. 


by-laws  had  been  made  yesterday.     The  case  of  R.  v. 
PhUlipa  is  decisive. 

Bdlleb,  Justice* — There  is  no  distinction  between  this  The  Kino 
case  and  that  of  R.  v.  Spencer.  R.  v.  PhiUips  was  argued 
several  times,  and  settled  the  point,  that  the  number  of  the 
eligible  cannot  be  narrowed,  although,  according  to  the  case 
in  Ck^e^  it  is  otherwise  with  regard  to  the  number  of  the 
electors. 

Rule  discharged  (A). 

(A)  See  The  King  v.  Tappenden,  B.  R.,  M,  43  G.  3,  3  Eaet, 
186. 


Ro£<  on  the  demise  of  Davis,  r.  Kent  and  Another. 

JL  HIS  was  an  action  of  ejectment,  on  the  trial  of  which  it 
appeared  in  evidence  that  Oliver  Silverthorpe  the  elder,  in 
his  lifetime,  was  in  wrongful  possession  of  the  estates  for 
which  the  ejectment  was  brought,  and  which  belonged  to 
his  son  OUver  Silverthorpe  the  younger.  That  after  re- 
ceiving the  rents  and  profits  of  the  estates  he  died,  on  the 
15th  of  January,  1770,  and  devised  the  estates  to  his  two 
nephews,  whom  he  also  appointed  executors  of  his  will. 
That  on  the  Slst  of  January^  1770,  the  devisees  received 
the  rent  which  had  accrued  due  in  the  time  of  the  testator, 
for  which  they  gave  receipts.  That  in  ^Trinity  Term, 
1770,  the  devisees  levied  a  fine  of  the  estates ;  and  that  in 
December,  1770,  they  received  the  rents  of  the  estates  on 
their  own  account.  The  lessor  of  the  plaintiff  was  the  heir- 
at-law  of  Oliver  Silverthorpe  the  son;  and  the  question  was, 
whether  the  receipt  of  rent  by  the  devisees  was,  under  the 
circumstances,  a  sufficient  wrongful  possession  to  support 
the  fine.  The  jury  were  of  opinion  that  it  was  suflBcient, 
and  found  a  verdict  for  the  defendant.  A  rule  Nisi  having 
been  obtained  for  a  new  trial, 

Bearcrqft  and  Bower  showed  cause. — The  objection  is, 
that,  as  the  first  receipt  of  rent  in  January  was,  eo  nomine, 
received  by  the  devisees  in  their  capacity  of  executors,  and 
that  as  the  next  receipt,  in  December,  was  after  the  levying 
of  the  fine,  there  was  nothing  to  show  that  the  devisees,  at 
the  time  of  the  fine  levied,  were  in  possession.  -  The  answer 
is,  that  the  possession  of  the  tenant  was  the  possession  of 

VOL.  in.  p 


FridAy, 
3l8t  Jinuiry. 

A.  S.  being 
in  wrongful 
ponenionof 
certain  estates, 
devised  them  to 
his  two  nephews, 
whom  he  ap. 
pointed  execu- 
tors.    The  ne- 
pbews  received 
the  rent  due  in 
the  testator's 
time,  and  afW- 
wards  levied  a 
fine  of  the 
estates.    After 
the  levying  of 
the  fine,  they  re- 
ceived the  rents 
accniing  in  their 
own  time.  Held, 
WiLLES,  J"., 
duftUantey  itiat 
it  was  rightly 
left  to  the  jury  to 
say  whether  the 
nephews  hud  a 
sufficient  wrong, 
ful  possemion  to 
support  the  fine; 
and  the  jury 
having  found  it 
sufficient,  the 
Court  reftised  to 
interfere. 


1783.  ^^^  devisees.  The  same  person  continued  tenant  who 
was  tenant  to  Oliver  SUverihorpe  the  father,  who  was  a 
disseizor;  and  he  continued  to  be  the  tenant  of  those  who 
claimed  under  him.  Co,  LUt.  S37.  The  receipt  of  rent  is 
only  evidence  that  the  tenant  of  the  land  holds  under  another. 
Here  the  second  receipt  of  rent,  though  subsequent  to  the 
fine,  is  evidence  that  the  devisees  assented  to  the  devise,  and 
affirms  their  title  under  the  will  from  the  death  of  the  testa- 
tor. If  this  fine  is  not  good,  no  fine  can  be  so  unless  the 
conusor  is  in  the  manual  occupation  of  the  land. 

Wallace^  A.  6.  and  Hatoorth,  contra^ — SUverihorpe  the 
father  took  possession  of  his  son^s  estate,  and  continued  in 
possession  till  his  death,  when  he  devised  it  from  his  sou 
to  his  two  nephews,  whom  he  made  his  executors.  At  his 
death  a  yearns  rent  was  due  from  the  Michaelmas  preceding, 
which  could  only  be  received  by  the  devisees  in  their  cha- 
racter of  executors.  This,  then,  was  no  possession.  After- 
wards, in  Trinity  Term,  without  any  attornment  on  the  part 
of  the  tenants,  they  levied  a  fine.  It  is  dear,  that  without 
possession  that  fine  will  not  operate  as  a  bar  by  way  of  non- 
claim.  Aikins  v.  Horde  (a).  At  the  Michaetmas  following 
the  devisees  received  the  rent  accruing  in  their  own  time; 
but  the  fine  must  be  complete  when  it  is  levied,  and  the 
rights  of  other  parties  divested  then,  or  not  at  all.  It  cannot 
depend  on  any  after  act  of  the  tenant  whether  the  fine  shall 
be  good  or  not ;  nor  will  the  Court  make  an  act  relate  back 
unless  to  perfect  a  rightful  title.  Such  a  fine  may,  it  is 
true,  operate  as  a  conveyance,  and  bind  the  parties  and  their 
privies,  Shep.  Touch.  23,  but  it  can  have  no  effect  as  a  bar 
by  way  of  non-claim. 

Lord  Makspield. — It  was  left  as  a  matter  of  fact  to  the 
jury,  whether  there  was  not  evidence  of  an  agreement  after 
the  death  of  the  testator,  between  the  devisees  and  the 
tenant,  that  the  latter  should  become  tenant  to  the  former. 
The  parties  met  soon  after  the  death  of  the  testator,  and  at 
the  end  of  the  year  the  tenant,  paid  the  rent  This  was  evi- 
dence from  which  the  tenant  might  presume  such  an  agree- 
ment. 

WiLLSs,  JfisHce. — I  doubt  whether  the  possession  was 
altogether  a  matter  of  fact,  and  to  be  left  to  the  jury.  I  in- 
cline to  think  that  it  was  matter  of  fact  mixed  wiUi  matter  of 

(fl)  B.  /?.,  //.  30  G.  2,  1  Burr.  60, 


178S.  iractuSy  being  on  condition  of  the  plaintiff  going  to  bed  with 
the  defendant,  Lord  Mansfield  said,  I  thought  the  ob* 
jection  would  not  lie  on  two  grounds :  1 .  That  before  the 
marriage-act  this  would  have  been  a  good  marriage,  and  the 
children  legitimate  by  the  rules  of  the  common  law ;  9^  I 
thought  so  because  the  parties  were  not  in  pari  deliciOy  but 
this  was  a  cheat  on  the  part  of  the  man. 

Erskine  now  showed  cause  (a). — The  Court  will  pause 
before  they  determine  that  an  action  cannot  be  maintained 
where  there  has  been  a  seduction.  It  is  absurd,  that  where 
the  defendant  has  been  guilty  of  no  crime  he  shall  be  liable 
to  an  action,  but  that  where  he  has  been  guilty  of  the  grossest 
seduction  he  shall  go  free.  In  the  present  case,  moreover, 
there  were  subsequent  promises  made  in  consideration  of  the 
defendant's  good  opinion  of  the  plaintiff,  which  are  not  af- 
fected by  the  consideration  of  the  first  promise,  even  sup- 
posing that  to  be  base.  There  are  many  cases  in  equity  where 
prior  cohabitation  has  been  held  not  to  vacate  the  security. 
As  to  the  damages  being  excessive,  the  principle  upon  which 
a  new  trial  is  granted  upon  that  ground  is,  that,  in  pecuniary 
contracts,  the  Court  will  see  that  the  jury  do  not  go  beyond 
the  clear  meaning  of  the  parties ;  but  that  in  actions  for 
torts,  to  which  there  is  no  measure  affixed  by  law,  the  jury 
have  the  sole  province  of  estimating  the  damages.  He  cited 
Turner  v.  Vaughan  (6),  and  the  case  referred  to  there  by 
Bathubst,  J. 

WaUace  and  Baidwiny  contra. — ^No  case  has  been,  or  can 
be,  mentioned,  in  which  any  court,  ecclesiastical  or  other, 
has  held  a  marriage  good  founded  only  on  a  promise  like 
the  present.  Since  the  marriage-act  this  is  no  longer  a 
marriage,  nor  capable  of  being  enforced,  but  is  simply  forni- 
cation. The  cases  in  equity  mentioned  on  the  other  side 
are  on  securities  given,  and  the  party  comes  to  pray  relief 
against  his  own  security— a  very  different  question  from  the 
present.  This  is  not  like  the  case  where,  after  a  promise  of 
marriage,  a  man  succeeds  in  seducing  a  woman  :  it  is  here 
a  condition.  What  are  called  the  subsequent  promises  oc- 
curred only  in  conversations  with  third  persons,  and  not  in 
the  presence  of  the  plaintiff.     As  to  the  enormity  of  the 

(a)  See  the  popular  rej)ort  of  Miscellaneous  Subjects,"  p.  8K 
his  speech.  "  Speeches  of  Lord  (A)  C.  JB.,  E.  7  G.  3, 3  fVils. 
Erxkine,  when  at  the  Bar,  on     339. 
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this  warranty  of  force,  she  is  permitted  to  chase  and  go  into 
danger,  to  take  prizes,  and  to  weaken  herself  still  further. 
There  has  therefore  been  a  misrepresentation,  by  which  the 
policy  is  avoided. 

Lord  Mansfield. — A  warranty  makes  a  contingency, 
without  which  the  contract  is  void.  But  a  representation, 
if  true,  is  not  to  have  the  same  effect  unless  there  is  fraud. 

WiLLEs,  AsHUBST,  and  Bulleb,  Justices,  were  of  the 
same  opinion. 

Rule  discharged. 


Monday, 
3d  February. 

In  an  action  on 
the  game  laws 
for  several 
penalties,  the  . 
defendant  may 
pay  one  penalty 
into  court, 
the  plaintiff 
being  at  liberty 
to  go  on  for  the 
others. 


Habcourt  v.  Knapp  (fl). 

jCxCTION  on  the  game  laws  for  several  penalties.  'Chambre 
moved  for  a  rule  to  show  cause  why,  on  payment  by  the  de- 
fendant of  one  of  the  penalties  into  court,  all  proceedings 
in  the  action  should  not  be  stayed.  Bulleb,  /.,  said,  that 
the  Court  would  give  him  leave  to  pay  one  penalty  into 
court,  but  that  the  plaintiff  must  be  at  liberty  to  go  on  for 
the  rest.  And  on  Ckambre^s  stating  that  a  similar  applica- 
tion had  been  granted  in  a  former  case,  the  Court  said  that 
it  could  only  have  been  by  consent. 

(fl)  S.  C.  cited  1  Tidits  Pr.  586,  8th  ed. 


Wednesday, 
5th  February. 

Where  a  bank- 
rupt  applies  to 
be  discharged 
out  of  custody 
on  the  ground 
that  he  has  ob- 
tained his  cer- 
tificate, if  the 
plaintiff  in  the 
action  disputes 
the  trading,  the 
Court  will  direct 
an  iuue  to  try 
that  fact 
A  scrivener  is 


Yeo  V*  Allen  (a). 

X  HE  defendant  obtained  a  rule  to  show  cause  why  he 
should  not  be  discharged  out  of  custody  on  filing  common 
bail,  on  the  ground  that  he  was  a  bankrupt,  and  had  ob- 
tained his  certificate. 

Wallace  showed  cause. — The  defendant  is  not  a  trader 
subject  to  the  bankrupt  laws.  He  was  a  receiver-general  of 
the  land-tax,  and  as  such,  by  5  G.  2,  c.  30,  s.  40,  not  subject 
to  be  made  a  bankrupt.  The  plaintiff  also  disputes  the  act 
of  bankruptcy  and  the  petitioning  creditor's  debt.     He  has 

one  who  lends  out  money  for  others  for  a  commission. 

(a)  S.  C.  cited  1  TidtTs  Pr.  21 1,  8th  ed. 
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petitioned  the  Chancellor  to  supersede  the  defendant's  com-       1783. 
mission,  but  the  petition  is  not  yet  determined,  and  he  has      s^v^^/ 
elected  in  Chcmcery  to  pursue  his  remedy  at  law.     The         Yso 
plaintiff  is  willing  to  try  an  issue  on  the  trading  and  the       .   ^* 
petitioning  creditor's  debt. 

Haworihj  contra. — The  statute  of  Geo.  S.  only  excepts 
receivers-general  as  such.  The  defendant  was  found  to  be  , 
a  trader  by  receiving  the  money  of  others  and  lending  it  out, 
which  is  acting  as  a  scrivener,  and  a  scrivener  is  liable  to 
be  made  a  bankrupt  The  defendant  is  entitled  to  be  dis- 
charged by  the  5  G.  2,  c.  80,  s.  13,  which  authorises  the 
Court,  on  the  bankrupts  producing  his  certificate  allowed 
and  confirmed,  to  order  his  discharge ;  and  by  s.  7,  which 
makes  the  certificate  evidence  of  the  trading  and  bank- 
ruptcy. 

The  Court  did  not  give  any  opinion  whether  the  trading 
was  so  connected  with  the  defendant's  office  of  receiver- 
general  as  to  come  within  the  exception  in  the  statute  of 
Geo.  2,  but  they  were  clear  that  he  did  not  appear  to  be  a 
money-scrivener;  to  which  it  was  essential  that  he  should 
lend  out  money  for  others  for  a  commission. 

Wallace  cited  WiUiaon  v.  Smith  (b),  in  which  the  Court 
had  directed  an  issue. 

Lord  MANSFiELD.-^-There  is  no  colour  on  the  proceed- 
ings for  the  defendant  being  a  trader.  Take  an  issue  in 
which  the  only  question  is  to  be  on  the  trading ;  the  petition- 
ing creditor's  debt  and  the  act  of  bankruptcy  not  to  be  dis- 
puted. That  must  be  an  admission,  and  the  issue  must  be 
in  the  common  form,  whether  the  commission  duly  issued. 
And  let  it  be  understood,  that  if  there  is  a  verdict  for  the 
defendant  to  the  satisfaction  of  the  judge,  he  shall  be  dis- 
charged next  day. 

Rule  discharged  on  undertaking  accordingly  (c). 

(b)  B.  R.,  E.  22  G.  3,  ante,  B.  R.,  H.  5SG.3,  \  B  &  A. 
p.  96.  332^  where  the  Court  held  the 

(c)  See  Woolcot  v.  Leicester,  certificate  evidence  of  all  the 
C.  B.,  H.  55  G.  3,  6  Taunt.  75;  previous  proceedings. 

but  see  also  Hornier  v.  Nagger, 


Wednesday, 
5th  February. 

In  an  action  for 
a  libd  published 
in  a  newspaper, 
the  Court  will 
not  change  the 
venue  to  the 
county  in  which 
the  paper  was 
published. 


UASJEiS  IIN   UlLiAUY    XJiKM  IXN   TttJli 


HOSKIN  V.  RiDGWAY  (a). 

JdALDWIN  moved  to  change  the  venue  from  Gloucester^' 
shire  to  Middlesex^  in  an  action  for  a  libel  in  a  newspaper 
published  in  Middlesex^  on  the  usual  affidavit,  that  the 
cause  of  action  arose  in  Middlesex^  and  not  in  Gloucester- 
ahire  or  elsewhere  out  of  Middlesex.  The  Court  said  that 
the  newspaper  was  published  in  every  county  in  England 
'as  well  as  in  Middlesex y  where  it  was  printed ;  and  Bulleb^ 
Justice^  added,  that  if  the  party  reflected  on  resided  in 
Gloucestershire^  the  action  would  be  more  properly  tried  in 
that  county  than  in  Middlesex. 

Motion  denied  (p). 


(a)  S.C.  cited]  T.R.b72; 
1  TiWcfjPr.  654,  8th  ed. 

(6)  See  P'mkney  v.  Collins, 
B.R.,H.27G.3,  1  T.R.57\; 
Cumming  v.  Naylor,  Scacc,  H, 
8&9G.  4,2y:&/.  110.  But 
where  the  libel  is  .both  written 
and  published  in   one  county 


only^  the  Court  will  change  the 
venue  to  that  county.  Freeman 
V.  Norrisy  B.  R.,  E.  29  G.  3, 
3  r.  R.  306;  Arts  v.  Taylor, 
B.  R.,  T.  35  G.  3,  1  Tidd's 
Pr.  654,  8th  ed.j  Metcalfv. 
Markham,  B,  R.,  E.  30  G.  3, 
3  r.  R.  652. 


Wednesday,  Th£  KiNG  V.  THE  JUSTICES  OF  PetERBOBODGH. 

5th  February.  (ReporUd,  Coldecoti,  238.) 


Wednesday, 
5th  February. 


The  King  v.  Fbanklyn. 
{Reported,  Caldecott,  244.) 


Wednesday, 
5th  February. 


The  King  v.  Comfton  &  JL 
(Reported,  Caldecotl,  246.) 


Satnrday, 
8th  February. 


The  Kikg  v.  Inhabitants  of  Seagrave. 
(Reported,  Ccddecott,  247.) 
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Taesday, 
13th  May. 

Action  on  a 
promissory  note 
made  in  favour 
of  one  J.  M. 
Plea,  the  sta- 
tute of  usury. 
Replication, 
protesting  the 
corrupt  agree* 
ment  between 
defendant  and 
J.  ilf .,  states, 
that  defendant 
did  not,  in  pur- 
suaneeofany 
such  corrupt 
agreement,  nor 
for  any  such 


MuLLiNER  V,  Wilkes  (a). 


X  HIS  actioa  was  brought  on  a  promissory  note  for  £290, 
made  by  the  defendant  in  favour  of  John  Mabberky^  and 
indorsed  to  the  plaintiC  The  plea  was  the  statute  of 
usury,  pleaded  as  in  Smith  v.  Doroers  (6).  Replication : — 
because,  protesting  that  no  such  corrupt  agreement  was  ever 
made  between  the  said  John  Mabberley  and  the  said  J. 
Wilkes  as  in  that  plea  is  mentioned,  for  replication  in 
this  behalf,  the  said  T.  MuUiner  says,  that  the  said  J. 
Witkes  did  not,  in  pursuance  of  any  such  corrupt  agree- 
ment, nor  for  any  such  purposes  as  are  in  the  said  plea 
mentioned,  make  and  deliver  to  the  said  /.  Mabberley  the 
said  promissory  note  in  that  plea  and  in  the  said  first  count 
of  the  said  declaration  mentioned,  in  manner  and  form  as 
tioned,"make  ^®  ^^  «'•  ^^^i^ces  has  above,  in  that  plea,  alleged ;  and  of 
the  note,  and  this  the  said  T.  MuUiner  puts  himself  upon  the  country, 
tihecount^!^  &c.  Demurrer  and  causes  assigned  that  the  replication 
Spedal  demur- 
rer, OD  the  ground  that  the  replication  should  have  concluded  with  a?erxfication,  and^so  held. 

*  During  the  whole  of  this  term  Mr.  Justice  Asuurst  was 
absent  in  the  Court  of  Chancery, 

(a)  S,  C.  cited  2  2^  /?.  441.        {b)  D.  R.,  T.  20  G.  3,  anie, 

vol.  ii.  p.  428. 
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ought  to  have  concluded  with  a  verification;  that  it  put 
several  matters  in  issue;  that  it  does  not  allege  the  note 
to  have  been  given  for  any  valuable  consideration ;  and  that 
the  replication  should  have  concluded,  *<  And  this  he,  the 
said  T.  MuUinerj  prays  may  be  inquired  of  by  the  country.^ 
Joinder  in  demurrer. 

Lawrence,  for  the  demurrer,  said,  that  the  cause  of  de- 
murrer upon  which  he  meant  to  insist  was,  that  the  replica- 
tion ought  to  have  concluded  with  a  verification.  He  said 
that  the  rule  was,  that  where  the  whole  contents  of  the  plea 
were  denied,  the  conclusion  must  be  to  the  country ;  but 
that  where  a  particular  &tct  only  is  denied,  there  it  must 
conclude  with  a  verification :  that  here  the  whole  contents 
of  the  plea  were  not  denied,  but  that  a  particular  fact  was 
selected.  He  cited  Smith  v.  Dover8{c)  as  expressly  in 
point. 

Lawj  cofUra. — There  are  a  great  variety  of  cases  on  this 
subject  Of  these,  Crogaie''s  case  (d)  is  the  first.  Where 
all  the  facts  of  the  plea  are  put  in.  issue,  the  replication  may 
conclude  to  the  country;  but  where  the  repUcation  intro- 
duces new  matter,  it  must  conclude  with  a  verification. 
This  was  the  case  in  Bayhham  v.  Matthews  (e)j  where  the 
replication  was,  that  the  note  was  given  for  a  just  debt, 
absque  hoc  quod  corrupte  agreatum  Jiiit  modo  et  Jbrma. 
That  the  note  was  given  for  a  just  debt  was  new  matter, 
for  the  note  was  not  necessarily  given  for  a  debt  So  in 
Smith  V.  Daoers  the  replication  stated  that  the  bill  was 
drawn  and  delivered  to  the  plaintiff  for  a  good  and  valuable 
consideration,  which  was  new  matter.  The  true  difference 
between  that  case  and  the  present  is,  that  here  the  replica- 
tion contains  a  denial  of  all  the  facts  in  the  plea.  It  is  as 
general  as  the  replication,  de  injuHay  &c.  It  is  more  pro- 
per than  the  usual  issue  on  the  corrupt  agreement;  for 
there  may  have  been  a  corrupt  agreement,  and  yet  the  note 
may  not  have  been  given  in  pursuance  of  it ;  but  here  the 
issue  is  that  the  note  was  not  given  in  pursuance  of  any  such 
corrupt  agreement,  nor  for  any  of  the  purposes  in  the  plea 
mentioned.  This  is  a  complete  denial  of  the  whole  plea. 
[BuLLEB,  J. — You  have  protested  against  the  corrupt 
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(c)  5.i2.,  r.20G.3,fln/f, 

vol.  li.  p.  428. 

(d)  B.  n.,  M.  6  Jac.  1,  8 


Rep.  ^7. 

(e)  B.R.yT. 
871. 


4  G.  2,  2  Sir. 
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WiLKBS. 


agreement,  and  therefore  for  the  purposes  of  this  replica- 
tion you  admit  it.  The  plea  contains  two  parts,  and  you 
MuLLiNBR    have  put  only  one  in  issue.] 

Lawrence^  in  reply. — If  the  whole  of  the  plea  had  been 
put  in  issue,  there  would  have  been  no  use  in  the  protesta- 
tion. [Lord  Mansfield  inquired  from  Law  what  was  the 
use  of  the  protestation.  Law  said,  that  he  thought  it  frivo- 
lous, and  of  no  use ;  that  it  was  an  exclusion  of  a  conclusion 
in  another  action.  Bulleb,  /. — The  use  of  a  protestation 
is,  to  prevent  the  matter  from  operating  as  an  admission  in 
another  cause ;  but  in  the  cause  in  which  it  is  used  it  admits 
the  matter.] 

Bulleb,  Justice. — The  case  most  like  the  present,  in 
favour  of  the  plaintiff,  is  the  replication  to  the  plea  of 
accord  and  satisfaction :  but  the  true  rule  is,  that  wherever 
you  put  in  issue  the  whole  plea,  you  must  conclude  to  the 
country  (y*);  but  where  you  select  part  only,  you  must 
conclude  with  an  averment  (^).  Here  there  are  two  facts 
in  the  plea, — the  corrupt  agreement,  and  the  note  given  in 
consequence  of  it.  One  fact  is  admitted,  and  the  other 
aloi\e  denied.    I  have  often  wondered  at  what  Denisok,  /., 


(/)  See  Boyd\.  Whitaker, 
B.  R.,  B.\9G.  3,  ante,  vol.  i. 

\L  97. 

(jrj  It  is  observed  by  Mr. 
Sergeant  fViiiiam,^  {!  Saund. 
103  6  {n)y  that  this  ruit?,  tbat 
where  a  particular  fac^t  is  se- 
lected and  (leiiied  \\m  cuiu'lusion 
muBt  be  with  an  a^^erment,  is 
iir>t  uoh'^er^Uy  true,  and  that 
many  in  stances  may  t*e  roen- 
tioned  where  the  condusion  in 
such  case  must  be  to  the  coun- 
try, lie  then  merit  inns  the  ertse 
of  an  avowry  that  the  plaiDttlf 
held  the  premises  frimi  such  a 
time  under  a  certain  demise, 
and  that  s«>  much  rent  wa*  in 
arrcar;  in  uhich  ease  the  plea 
denying  that  any  rent  was  in 
arrear  must  conclude  tn  the 
country*  So,  he  adds,  where 
to  a  plea  of  acc4>rd  and  siit  is  fac- 
tion (the  citse  referred  to  by 
Bui,L&R^  t/.]  the  repHcalion  de- 


nies that  the  plaintiff  received 
10  satis^ctioD^  it  must  conclude 
to  the  country;  and  other  in- 
sbuices  might  he  mentioned^ 
In  the  notes  of  Mr.  IVilsvn,  the 
following  instances  are  stated 
to  ha?e  been  collected  hy  Mr. 
CfVjfijf.-  I.  De  htjtinn  ^u^l  pro- 
pria absque  residtio  rnusm ;  2- 
Plea  to  covenant,  that  defend- 
ant has  repaire(l,  though  the 
deed  remains  undenied  ;  3.  Plea 
hy  an  assignee*  denying  the  as- 
signment; 4.  To  a  general 
avowry  for  rent  under  the  sta- 
tute,  a  plea  denying  the  hold- 
ing only  ;  r>.  To  a  plea  of  pay- 
ment acceptetl  in  satisfaetion,  a 
replication  that  the  defendant 
did  not  paif  in  satisfaction;  6, 
To  a  like  plea,  replication  pro- 
testing against  the  payment, 
and  denying  the  acceptance  in 
satisfaction,     LUf^^  121, 
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The  King  v 
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,  Saturday,  The  K 
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Mondayy 

19th  May.  rp 

An  insuraaoe  -■-  xlIS  W 

upon.Aip  London  to 

employed  in  the 

GrtetUand  tiade  HgUn,  On 

«'"•"?' "U"^  way.    At 

appaiel,  and  -^ 

fumituie,**  doM  BTOSe  wh( 

not,  by  the  -^-^   oave 

oHfleoTdie  was.  cove 

tm^coferthe  There  W 

ibhing.tacUe.  QreenlaT 
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Wednesday, 
2l8tMay. 

Sailiog  under 
the  protection  of 
an  armed  ship, 
not  appointed 
by  government 
as  the  convoy,  is 
not  a  compliance 
with  a  warranty 
to  depart  with 
convoy. 

The  general  nik 
is,  tlut  in  order 
to  constitute  a 
sailing  with 
convoy,  sailing 
orders  must  be 
obtained. 


HiBBEBT  V.  PiGOU  (o). 

X  HIS  was  an  action  upon  a  policy  of  insurance  on  the 
ship  Arundeli  from  Jamaica  to  London,  warranted  to  de- 
part with  convoy.  At  the  trial  before  Lord  Mansfield, 
the  following  facts  appeared : — Lord  Rodney y  having  sailed 
for  England,  left  orders  with  Admiral  Graves  to  go  to 
Sluefields  and  take  under  his  command  ten  ships  of  the 
line  which  were  to  assemble  there,  and  proceed  with  the 
convoy  to  England,  Admiral  Graves,  on  the  twenty-sixth 
of  Jtdyi^  having  then  five  ships  of  the  line  and  fifty-one 
merchantmen,  sailed  from  Bltiefields,  leaving  no  orders  for 
the  other  ships.  On  the  twenty-eighth  of  Juiy,  the  Arundel 
arrived  at  Bltiefields  with  the  Ja^son  and  Glorietix  (b).  Cap- 
tain  Cadogan,  armed  ships.  Finding  the  convoy  gone, 
Captain  Cadogan,  who  had  no  other  orders  than  the  order 
to  put  himself  under  Admiral  Graves*  command,  knowing 
that  the  admiral  was  going  to  England,  sailed  on  that  day 
or  the  next  in  quest  of  the  fleet  The  captain  of  the  Arun- 
del applied  to  Captain  Cadogan  for  sailing  orders :  he  said 
that  he  had  none,  but  that  if  they  did  not  overtake  the  fleet 
he  would  make  out  the  orders.  The  Glorieux  acted  as 
convoy,  and  brought  the  Arundel  into  the  middle  of  the 
fleet,  ofi*  Cape  Antonio,  in  Cuba,  on  the  fifth  of  August, 
where  she  received  sailing  orders  from  Admiral  Graves. 
It  was  proved  that  the  Glorieux  was  part  of  the  convoy, 
and  that  Admiral  Rodney  had  ordered  every  ship  of  war 
going  to  join  the  convoy  to  take  under  its  protection  such 
ships  as  it  should  meet  with.  The  Arundel  was  separated 
in  a  storm,  and  was  subsequently  taken  (c).  The  jury 
reluctantly  found  a  verdict  for  the  defendant ;  and  a  rule 
for  a  new  trial  having  been  obtained, 

Wilsofh  and  Peckham  showed  cause.     The  convoy  from 


(a)  S.  C. ;  but  without  the 
arguments  of  counsel.  Park 
Ins.  443,  6th  ed. 

(Jb)  Whether  or  not  the  Glo^ 
rieujp  had  received  orders  to  Join 
Admiral  Grave*,  and  to  form 
part  of  the  convoy,  does  not  ap- 


pear to  have  been  clearly  proved 
at  the  trial. 

(c)  Forty-eight  other  ships 
were  left  behind  by  Admiral 
Graves,  all  of  which  lost  their 
insurance. 
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rest  oSCape  AnUmio — would  all  the  ships  which  sailed  with 
fewer  than  the  whole  convoy  appointed  sail  without  convoy? 
Ships  from  the  north  of  Jamaica  never  join  the  convoy  till 
a  day  or  two^s  sail  beyond  Bluefields;  and  yet  they  are 
held  to  sail  with  convoy  from  Jamaica  (e).  But  supposing 
the  facts  not  to  show  a  sailing  under  the  convoy  of  Admiral 
Graves,  yet  the  sailing  under  the  convoy  of  the  Glorieux 
was  suflSdent.  On  the  arrival  of  the  Arundel  at  Bluefields 
there  was  no  other  convoy  than  that  of  the  Glorieux ;  and  if 
the  captain  had  waited  for  the  appointment  of  another  con* 
voy,  would  he  not  have  been  culpable  ?  The  Gkrieux  acted 
in  every  respect  as  a  convoy,  except  in  not  giving  sailing 
orders ;  and  the  case  of  Vidorvn  v.  Cleeve  shows  that  sailing 
orders  are  not  in  every  case  necessary.  The  captain  of  the 
Arundel  did  all  that  was  required  of  him.  He  applied  for 
sailing  orders,  and  was  told  that  he  should  have  them  in 
case  they  did  not  overtake  the  fleet.  It  has  been  said  in 
many  cases,  that  if  the  one  party  means  to  give  sailing 
orders,  and  the  other  to  take  them,  it  is  suflScient,  though 
the  orders  be  not  actually  received.  Captain  Cadogan  was 
bound  to  protect  the  Arundel,  and  would  have  been  punishr* 
able  if  he  had  omitted  to  do  so. 

Lord  Mansfield. — ^Although  both  the  underwriter  and 
the  insured  are  equally  innocent,  one  cannot  help  feeling  an 
inclination,  and  my  leaning  has  been  and  is  in  favour  of  the 
insured.  But  it  is  impossible  to  doubt  when  the  tacXs  are 
rightly  understood.  An  hypothetical  contract  differs  from 
a  conditional  contract.  The  latter  admits  of  argument,  and 
latitude  of  construction ;  it  may  be  performed  of  pres,  and 
according  to  equity:  but  the  former  depending  upon  a 
certain  event  taking  place,  the  only  question  is,  has  that 
event  happened,  or  has  it  not  ?  It  may  be  a  subject  of  re. 
gret,  if,  by  the  act  of  a  third  person,  the  event  has  never 
occurred ;  but  the  Court  can  afford  no  relief.  The  event 
in  this  case  is,  the  ship  departing  with  convoy  from  Jamaica 
to  London.  The  usage  of  trade  is  this :  Government  ap- 
points a  convoy,  and  the  place  of  rendezvous.  According 
to  this  usage,  the  rendezvous  being  at  Bluefields^  a  ship 
sailing  from  Jamaica  begins  her  voyage  under  convoy  at 
Bluefields.     If  Lord  Rodney  had  said  nothing  to  the  cap- 

(e)  See  Audiey  v.  Duf,  C.    P.  C.  62;  Park  Ins.  448,  6th 
B.,H.40G.3,2B,&P.\\5;    edit. 
Warwick  y.  ScoU,  4  Campb.  N. 
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of  the  Glorieux^  which  was  part  of  the  convoy ;  and  it  is  not 
said  that  she  was  an  insufficient  convoy.  The  Arundel  was 
under  the  protection  of  that  vessel  from  the  time  she  met 
with  her,  and  she  was  not  lost  until  after  they  had  both 
joined  the  grand  convoy.  The  case  of  Viciarin  v.  Cleeoe  is 
the  only  one  I  have  met  with  on  the  subject,  and  there 
sailing  orders  were  dispensed  with  because  the  captain  had 
done  every  thing  in  his  power  to  obtain  them.  The  captain 
of  the  Arundel  did  the  same.     I  think  the  verdict  unjust. 

BtJLLEB,  Justice  (^)«— We  are  not  called  upon  at  present 
to  say  whether  suling  orders  are  essential  in  all  cases.  I 
am  inclined  to  think  that  they  are  not  in  all  cases,  though 
always  to  be  wished.  Laying  that  out  of  the  case,  the 
question  here  is,  did  the  Arundel  sail  with  convoy  ?  A  war- 
ranty like  this  is  a  condition  which  must  be  strictly  and 
literally  complied  with.  It  is  immaterial  whether  the  cap*- 
tain  of  the  Arundel  did  all  he  could  to  procure  a  convoy  or 
not ;  the  warranty  must  still  be  complied  with.  Whether 
it  was  complied  with  or  not  is  a  question  of  fact,  and  the 
facts  show  that  the  ship  departed  without  convoy.  Only 
one  convoy  was  appointed  by  government,  and  that  convoy 
was  under  the  orders  of  Admiral  Graves.  It  must  be 
shown  that  the  Arundel  sailed  under  Admiral  Graves^  or 
she  did  not  sail  with  convoy.  It  is  not  an  immaterial  part 
of  the  case,  that  the  admiral  did  not  leave  any  orders  behind 
him.  But  it  is  said  that  the  Glorieua:  was  part  of  the 
convoy :  I  say  that  she  was  not  part  of  the  convoy  under 
the  orders  o{  Admiral  Graves,  It  is  true  that  it  is  im- 
material what  force  the  convoy  consists  of,  but  it  must  be 
such  as  the  government  appoints.  Did  the  Arundd  sail 
under  the  convoy  appointed  by  government  P  I  think  that 
she  did  not,  and  that  the  rule  ought  to  be  discharged. 

Rule  discharged. 

Another  action  was  brought  upon  the  same  policy  against 
another  of  the  underwriters,  when  the  jury  found  a  verdict 
for  the  plaintiff.  "  Although  a  verdict  in  that  case  was 
found  for  the  plaintiff,^  says  Mr.  Justice  Fabk,  ^^yet  it 
seems  to  me  to  leave  the  doctrines  above  advanced  unshaken ; 
for  upon  the  second  trial  it  was  proved,  beyond  all  doubt, 
that  the  Ghrieux  was  in  truth  a  part  of  the  convoy,  a  fact 


{g)   Mr.  Justice  As  hurst 
was  absent,  being  appointed  one 


of  the  Lords  Commissioners  of 
the  Great  Seal. 
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Thundaj, 
22dMa7. 

In  an  ejectment 
under  the  4  Geo. 
2,  e.  2a,  on  a 
right  of  re-entry 
for  non-payment 
of  rent,  the 
taking  an  in- 
sufficient distress 
af^  the  for- 
feiture  for  rent 
accruing  hefore 
is  not  a  waiyer 
of  the  right  to 
re-enter. 


Breweu,  on  the  demise  of  Lord  Okslow,  v.  Eaton  (a). 

Lord  ONSLOW  demised  to  the  defendant,  for  twenty- 
one  years,  at  a  rent  payable  at  Lady-day  and  Michaelmas. 
The  lease  contained  a  clause  of  re-entry  if  the  rent  should 
be  in  arrear  twenty-one  days.  On  the  second  of  December, 
Lord  Onslow  distrained  for  the  sum  of  £S00,  being  two 
years^  rent  due  at  Michaelmasj  1782,  but  took  goods  only 
to  the  amount  of  £20.  The  goods  were  replevied,  and  the 
replevin  suit  was  still  depending.  In  Jam/uaryj  1783,  Lord 
Onslow  brought  ejectment  on  the  forfeiture,  laying  the  de- 
mise in  October^  previous  to  the  distress.  At  the  trial  of 
the  ejectment,  before  Ashurst,  </.,  it  was  objected,  that 
Lord  OnshzVf  by  distraining,  had  waived  the  forfeiture,  and 
that  he  was  not  therefore  entitled  to  recover.  The  learned 
Judge  refused  to  nonsuit  the  plaintiflT,  but  gave  leave  to  the 
defendant  (the  jury  having  found  a  verdict  for  the  plaintiff) 
to  move  for  a  new  trial.  Morgan  having  obtained  a  rule  to 
show  cause, 

ErsJdne  now  showed  cause. — This  is  a  proceeding  under 
the  statute  4  Geo.  S,  c.  28.'  Had  it  been  a  proceeding  at 
common  law,  it  must  be  admitted  that  the  distress  would 
have  been  a  waiver  of  the  forfeiture ;  but  it  is  otherwise 
under  the  statute,  which  is  meant  to  operate  unless  the 
whole  rent  has  been  paid. 

Morgan,  contra. — The  statute  gives  no  right  of  entry 
where  none  existed  before :  its  only  operation  is  to  facilitate 
the  proceeding.  Before  this  statute,  great  difficulties  ex- 
isted as  to  the  making  an  actual  entry.  Lib.  Ass.  14  Ed. 
8,  pi.  10,  Co.  IMt.  SOI,  3  Bl.  Com.  206.  To  obviate  these, 
the  statute  was  passed.  The  distress  was  a  waiver  of  the 
right  of  re-entry;  and  at  the  time  of  the  ejectment  brought, 
the  landlord  had  no  right  of  entry. 

Lord  Mansfield. — The  statute  speaks  of  a  landlord 
"  who  hath  by  law  a  right  to  re-enter,"  which  means  a  right 
to  re-enter  reserved  to  him  in  the  lease.  At  common  law, 
the  distress  operated  as  a  waiver  of  the  forfeiture  which  in- 
curred on  the  non-payment ;  but  here  the  distress  affords  no 
presumption  that  the  landlord  has  waived  the  forfeiture,  be- 


(o)  S.  C.  cited  6  T.  R.  220. 
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Brewer, 

dem. 

Lord 
Onslow, 

V, 

Eaton. 

Thursday, 
22d  May. 

Where  the  cap- 
tarn  of  a  sUto. 
Hhip  mistook 
HUpaniola  for 
Jamaica^  where- 
by die  voyage 
being  retarded, 
and  the  water 
falling  short, 
several  of  the 
slaves  died  for 
want  of  water, 
and  others  were 
thrown  over- 
board, it  was 
held  that  these 
facts  did  not 
support  a  state- 
ment in  the  de- 
claration, that 
by  the  pc^s  of 
the  seas,  and 
contrary  winds 
and  currents, 
the  ship  was 
retarded  in  her 
voyage,  and  by 
reason  thereof 
so  much  of  the 
water  onboard 
was  spent,  that 
bome  of  the 
negroes  died  for 
want  of  suste- 
nance^ and 
others  were 
thrown  over- 
board for  Uie 
preservation  of 
theiest. 


appears  that  Lord  Mansfield 
merely  intended  to  repeat  the 
doctrine  laid  down  by  him  in 
Docy  dem.  Chrny,  v.  Batten ^ 
B.  R.,  H.  15  G.  3,  Cotop.  245, 


*^  that  the  question  is  quo  ani'* 
mo  the  rent  was  received,  and 
what  the  real  intention  of  both 
parties  was.'* 


Geegson  v.  Gilbert  (a). 

X  HIS  was  an  action  on  a  policy  of  insurance,  to  recover 
the  value  of  certain  slaves  thrown  overboard  for  want  of 
water.  The  declaration  stated,  that  by  the  perils  of  the 
seas,  and  contrary  currents  and  other  misfortunes,  the  ship 
was  rendered  foul  and  leaky,  and  was  retarded  in  her  voy- 
age; and,  by  reason  thereof,  so  much  of  the  water  on  board 
the  said  ship,  for  her  said  voyage,  was  spent  on  board  the 
said  ship :  that  before  her  arrival  at  Jamaica^  to  wit,  on,  &c. 
a  sufficient  quantity  of  water  did  not  remain  on  board  the 
said  ship  for  preserving  the  lives  of  the  master  and  mariners 
belonging  to  the  said  ship,  and  of  the  negro  slaves  on  board, 
for  the  residue  of  the  said  voyage;  by  reason  whereof, 
during  the  said  voyage,  and  before  the  arrival  of  the  said 
ship  at  Jamaica — to  wit,  on,  &c.  and  on  divers  days  between 
that  day  and  the  arrival  of  the  said  ship  at  Jamaica — sixty 
negroes  died  for  want  of  water  for  sustenance ;  and  forty 
others,  for  want  of  water  for  sustenance,  and  through  thirst 
and  frenzy  thereby  occasioned,  threw  themselves  into  the 
sea  and  were  drowned ;  and  the  master  and  mariners,  for 
the  preservation  of  their  own  lives,  and  the  lives  of  the  rest 
of  the  negroes,  which  for  want  of  water  they  could  not 
otherwise  preserve,  were  obliged  to  throw  overboard  150 
other  negroes.  The  facts,  at  the  trial,  appeared  to  be,  that 
the  ship  on  board  of  which  the  negroes  who  were  the  subject 
of  this  policy  were,  on  her  voyage  from  the  coast  of  Guinea 
to  Jamaica^  by  mistake  got  to  leeward  of  that  island,  by 
mistaking  it  for  Hispaniolay  which  induced  the  captain  to 
bear  away  to  leeward  of  it,  and  brought  the  vessel  to  one 
day^s  water  before  the  mistake  was  discovered,  when  they 
were  a  month's  voyage  from  the  island,  against  winds  and 
currents,  in  consequence  of  which  the  negroes  were  thrown 


<a)  S,  C,  but  without  the  arguments  of  counsel.  Park  Ins,  82, 
Cth  ed. 
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other  islands  might  have  been  reached.  This  is  said  fSrani 
the  maps,  and  is  contradicted  by  the  evidence.  It  is  also 
said  that  a  supply  of  water  might  have  been  obtained  at 
Tobago ;  but  at  that  place  there  was  sufficient  for  the  voyage 
to  Jamaica  if  the  subsequent  mistake  had  not  occurred. 
With  regard  to  that  mistake,  it  appeared  that  the  currents 
were  stronger  than  usual.  The  apprehension  of  necessity 
under  which  the  first  n^roes  were  thrown  overboard  was 
justified  by  the  result  The  crew  themselves  suflered  so 
severely,  that  seven  out  of  seventeen  died  after  their  arrival 
at  Jamaica.  There  was  no  evidence,  as  stated  on  the  other 
side,  of  any  n^roes  being  thrown  overboard  after  the  rains. 
Nor  was  it  the  fact  that  the  slaves  were  destroyed  in  order  to 
throw  the  loss  on  the  underwriters.  Forty  or  fifty  of  the 
negroes  were  suffered  to  die,  and  thirty  were  lying  daul  when 
the  vessel  arrived  at  Jamaica.  But  another  ground  has  been 
taken,  and  it  is  said  that  this  is  not  a  loss  within  the  policy. 
It  is  stated  in  the  declaration  that  the  ship  was  retarded  by 
perils  of  the  seas,  and  contrary  winds  and  currents,  and  other 
misfortunes,  &c.  whereby  the  negroes  died  for  want  of  sus- 
tenance, &c.  Every  particular  circumstance  of  this  aver- 
ment need  not  be  proved.  In  an  indictment  for  murder  it 
is  not  necessary  to  prove  each  particular  circumstance.  Here 
it  sufficiently  appears  that  the  loss  was  primarily  caused  by 
the  perils  of  the  seas. 

Lord  Mansfield.— This  is  a  very  uncommon  case,  and 
deserves  a  reconsideration.  There  is  great  weight  in  the 
objection,  that  the  evidence  does  not  support  the  statement 
of  the  loss  made  in  the  declaration.  There  is  no  evidence  of 
the  ship  being  foul  and  leaky,  and  that  certainly  was  not  the 
cause  of  the  delay.  There  is  weight,  also,  in  the  circum- 
stance of  the  throwing  overboard  of  the  negroes  after  the 
rain  (if  the  fact  be  so),  for  which,  upon  the  evidence,  there 
appears  to  have  been  no  necessity.  There  should,  on  the 
ground  of  reconsideration  only,  be  a  new  trial,  on  the  pay- 
ment of  costs. 

WiLLEs,  JiuHcCy  of  the  same  opinion. 

BuLLER,  Justice. — The  cause  of  the  delay,  as  proved^  is 
not  the  same  as  that  stated  in  the  declaration.  The  argu- 
ment drawn  from  the  law  respecting  indictments  for  murder 
does  not  apply.  There  the  substance  of  the  indictment  is 
proved,  though  the  instrument  with  which  the  crime  was 
effected  be  different  from  that  laid.     It  would  be  dangerous 


178S, 


Goodwin 

V, 
MONTAOUB. 


18th,  and,  of  course,  could  not  have  been  attached  till  the 
17th :  but  the  sheriff  having  returned  the  writ  early  on  the 
ISth,  was  ruled  that  day  to  bring  in  the  body;  and  not 
having  obeyed  the  latter  rule,  an  attachment  went  Morgan 
contended,  that  the  rule  to  bring  in  the  body  could  not  re- 
gularly issue  till  the  13th,  for  the  sheriff  ought  not  to  have 
returned  the  writ  till  the  last  moment :  but  the  Court  said 
he  might  and  ought  to  return  it  as  soon  as  possible,  and 
refused  the  motion  (b). 

Morgan  now  moved  to  set  aside  the  attachment  on  pay- 
ment of  costs  and  on  a  suggestion  of  merits  (c). 

Woodf  contra,  said,  that  the  only  merits  were  infancy;  but 
Morgan  undertaking  not  to  set  up  that  defence,  the  Court 

Granted  the  rule  (c). 


Accord.  Parker  v.  Watt, 


an  affidavit  of  merits.  R,  M.59 
B.  R.,  M.  26  G.  3,  J  Tid^s  G.  3,  2  B.  &  A.  240-,  1  TidcTs 
Ft.  3 1 2,  8th  ed.  Pr.  3 1 6,  8th  ed. 

(c)  The  Court  now  requires 


(6)  Acco 
L  JR.,  M. 


26ch  May. 

Ruleforaman- 
dunus  to  admit 
the  proMcntor 
to  the  fteedom 
ofaeorporatioD, 
absolute  in  the 
nut  instancft 


The  King  i;.  the  Mayor,  &c.  of  Coventry. 

XN  the  beginning  of  this  term  Douglas  moved  for  a  rule 
to  show  cause  why  a  mandamus  should  not  go  to  admit  the 
prosecutor  to  the  freedom  of  the  corporation  of  Coventry. 
The  officer,  conceiving  it  to  be  the  usual  course^  drew  it  up 
as  absolute  in  the  first  instance,  and  the  writ  accordingly 
issued.  Some  days  afterwards  Lane  moved  to  enlarge  the 
rule  (supposing  it  to  be  a  rule  Nisi)  till  a  day  near  the  end 
of  the  term,  which  was  granted.  But  to-day  Lane  men- 
tioned that  the  mandamus  had  issued,  and  desired  the  Court 
to  let  the  matter  come  on  as  a  rule  to  show  cause.  Douglas 
made  no  objection,  but  the  Court  (Willes  and  Buller, 
J.  /•),  after  talking  with  the  officers,  said,  that  the  course 
was  for  the  writ  to  go  in  the  first  instance,  and  refused 
Lane^s  application  (a). 


(fl)  "  Where  it  is  to  swear  or 
to  admitj  the  Court  will,  in  case 
the  ri^ht  appear  plaio^  grant 
the  writ  upon  the  first  motion. 
But  where  it  is  to  restore  one 
who  has  been  removed)  they 


would  first  grant  a  rule  to  show 
cause  why  such  a  writ  should 
not  issue."  Btdler  N.P.  199; 
see  R.  V.  Mayor  of  Truro,  M, 
1816,  2  Chittv,  257,  and  //• 
Chester  s  case  there  cited. 
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The  Kino  v.  the  Inhabitants  of  Wintkbsett. 

Satordsy, 

3ltrt  May.  {Reported^  CaldecoU,  «98.) 


S^t«wJ»yi  The  King  v.  Stevens. 

3lat  May. 

(Repofiedj  Caldecott,  802.) 


adJ^'        Argent  v.  the  Dean  and  Chapter  of  St.  Paul's  (a). 

ncrtSeforarar-    J- HIS  was  an  action  for  a  false  return  to  a  mandamus 
poratioDf  aer  in   under  the  seal  of  the  corporation.     The  corporation  having 
cast  an  es&ainj  a  rule  had  been  obtained  to  diow  cause  why 
that  eMotn  should  not  be  quashed. 

Law  showed  cause. — An  action  lies  against  any  of  the 
members  of  a  corporation,  by  their  private  names,  for  a  false 
return  to  a  mandamus.  The  King  v.  the  Corporation  of 
Ripon  (b);  Rich  v.  PtDdngton  (c).  But  it  is  said  that  this 
is  a  personal  action,  and  that  therefore  an  essoin  does  not 
lie;  and  the  case  o( Simons  v.  ihe  mayor  ofTotness  (d)  will 
be  relied  upon.  Anciendy  essoins  were  allowed  in  personal 
actions ;  2  InsL  125 ;  and  it  is  said  by  Roothj  in  his  Treatise 
on  Real  Actions  (^),  that  it  lies  for  the  plaintiff  and  defend- 
ant in  personal  actions.  There  are  other  authorities  to  the 
same  effect ;  Freshwater  v.  Reus  (/),  Rarday  v.  Easte  {g). 
In  Anson  v.  Jefferson  (A),  Pratt,  C.  ,/.,  said,  "  I  cannot 
say  that  essoins  may  not  be  allowed  in  personal  actions.^ 

Lord  Mansfield. — There  are  two  reasons  against  you  : 
1.  That  no  essom  lies  for  a  corporation ;  and,  %  You  rely 
on  Lord  Coke,  whose  opinion  is  evidently  against  you.  So, 
in  Anson  v.  Jefferson,  Pratt,  C.  J'.,  says,  that  it  is  an  ob- 
solete practice,  and  a  great  abuse  of  the  law. 

BuLLER,  Justice, — Since  the  time  of  Lord  Coke,  but  at 


(a)  5.  C.  cited  2  T.R.  16.  (e)  Chap.  5,  p.  14. 

(Jb)  B.  JR.,  T.  12  W.  3,  Com.  (/)  B.  R.,  M.  2  Jac.  1., 

86.  ]  Brownl  193. 

(c)  B.  R.,  H.2&3  IV.  3,  (g)  B.  R.,  T.  16  G.  2,  2  Sir. 

Carth.\7\.  1194. 

(rf)  C.   B.y  H.    12   G.    2,  (/*)  C.B.,E.3G.3,2Was, 

Cook's  Cases  in  C.  B.  1 64. 
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COURT  OF  KING'S  BENCH, 

IS 

TRINITY  TERM, 

IN  THE 

TWENTY-THIRD  YEAR  OF  THE  REION  OF  GEORGE  III.  • 


The  Kikg  v.  the  Inhabitants  of  Upton  Gray. 
{Reported^  Caldecoti^OS,) 


Wednesday, 
25tfa  Jimcu 


The  King  i7.  Edward  Pryse  Lloyd,  Esa, 
{Reported,  CdldecotU  309.)    * 


"SajI^!*  Wright  and  Another  v.  Lord  Verney. 

bondtoaiheriff,  JL'EBT  on  bond.  The  defendant  prayed  oyer  of  the  bond 
*^h-?!!!!?"*  ^  *^^  condition.  The  bond  was  from  the  defendant  and  two 
that  the  sherifl;  others  to  the  plaintiffs,  sheriff  o{  MiddleseXf  for  «f3000. 
^y^"«^/-  The  condition  recited  that  the  plaintiflFs,  sheriff  of  Jfiddi?- 
aod  takeD  in  *^^>  by  virtue  of  a  ./^^/ft,  at  the  suit  of  W.  Burke  and  C. 
mod^'^^d' h^*  -Hlorgrai^e,  had  seized  and  taken  in  execution  of  the  goods 
teb  of  i«.  F.,  and  chattels  of  the  said  Sir  Ralph  Verney^  in  the  bailiwick 
diTen  goods  and 

chattels,  and  that  the  sheriff,  at  the  request  of  the  obligor,  had  quitted  possession,  and  agreed  to 
return  Matti  ftono,  and  then  for  indemnifying  the  sheriff  for  so  doing,  is  illegal. 

*  During  this  term  Mr.  Justice  Ashurst  was  absent  in  the 
Court  of  Chancery. 
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Saturday, 
28di  June. 

Onaprosecution 
for  perjury, 
-where,  on  the 
part  of  the  pro- 
secution, the  de- 
poBitions.ofade- 
oeased 


were  ottered  in 
evidence,  and 
upon  the  cross- 
examination  of 
the  prosecutor's 
witness,  certain 
declarations  of 
the  deceased  wit- 
ness, not  upon 
oath,  were 
proved  for  the 
purpose  of  cor- 
roborating the 
facts  stated  in 
his  depositions, 
in  a  matter  ma- 
teria] to  the  de- 
fendant,  it  was 
held  that  evi- 
dence  of  such 
declarations  was 
not  admissible. 
After  a  con- 
▼iction  for  per* 
jury  it  is  no 
ground  for  a 
new  trial  that 
the  jury  hesi- 
tated in  giving 
their  verdict; 
nor  will  the 
Court  receive 
affidavits  of  the 
jurymen  stating 
that  they  did 
not  intend  to 
find  a  verdict  of 
guilty. 


The  King  v.  George  Parker  (a). 

X  HIS  was  an  indictment  for  perjury,  removed  into  this 
court,  and  tried  at  the  last  Huntingdon  Assizes,  before 
Eyre,  B,    The  facts  were  as  follows. 

In  February  J 1781,  the  mail  was  robbed  between  Hunting- 
don and  Wisbeachy  and  a  bank  note  contained  in  it  was  soon 
afterwards  found  in  the  possession  of  one  Fowler^  who  said 
he  received  it  at  Lynn,  on  the  20th  of  March,  from  two 
persons  whom  he  did  not  know.  Suspicion  attaching  to  two 
persons  of  the  names  of  Rys  Masingarb  and  Bryan  HaJlj 
both  of  Wisbeach,  Fowler  was  sent  to  look  at  them,  \and 
swore  that  they  were  the  persons  from  whom  he  received  the 
note.  The  defendant,  who  lived  at  Wisbeachy  also  made 
oath,  before  two  justices  of  the  peace,  that  he  saw  Masin^ 
garb  and  HaU  in  the  street  at  Lynn,  on  the  siud  20th  of 
March.  Masifigarb  and  HaU  were,  upon  these  informa- 
tions, committed  to  prison,  but  were  soon  afterwards  dis- 
charged. Fowler  was  tried  for  the  robbery  at  the  Hunting-- 
don  Summer  Assizes,  1782,  and  acquitted,  and  died  soon 
afterwards.  On  the  trial  of  the  present  indictment  Fowler's 
information,  on  oath,  was  read  by  the  prosecutor  to  prove 
the  introductory  part  of  the  indictment.  It  also  came  out, 
on  the  cross-examination  of  one  Rayner,  a  witness  for  the 
prosecution,  that  Fowler  had  been  sent  to  him  at  Wisbeach 
to  see  if  he  could  recognise  the  persons  from  whom  he  had 
received  the  note:  that  he  had  carried  him  out  into  the 
street,  where,  on  seeing  Masingarb,  he  immediately  said, 
^^  That  is  the  man  ;^  and  that  he  afterwards  recognised  HaU 
in  the  same  manner.  Mr.  Baron  Eyre,  after  this  evidence 
had  been  given,  struck  his  pen  through  it,  and  left  it  out  of 
his  summing  up  to  the  jury.  HaU  was  at  Lynn  on  the  20th 
oi  March,  but  it  was  proved,  by  a  number  of  witnesses,  that 
Masingarb  was  not. 

The  jury  brought  in  a  verdict  "Guilty,  but  not  wilfully;" 
and  being  sent  out  again  by  the  judge,  returned,  in  a  few 


(a)  This  appears  to  be  the 
case  alluded  to  by  Lord  Redrs- 
DALE  in  the  Berkeley  Peerage 


Case.  See  1  Phiil.  Ev.  292  (n). 
6th  ed. 
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minutes,  with  a  verdict  of  ^'  Guilty.*^    A  new  trial  having       1783. 
been  moved  for  last  term, 

Graham  and  G.  Wilson^  for  the  defendant,  contended  that 
the  evidence  oiRayner  ought  to  have  been  left  to  the  jury ; 
1.  Because  it  was  not  mere  hearsay ^  but  conasted  partly  of 
what  Fowler  did,  of  which  what  he  said  was  only  explana^ 
tory;  and  they  cited,  on  this  point,  Lakev.  Lake{b)j  and 
Thompson  v.  Trevannion  (c\  where  hearsay,  under  par* 
ticular  circumstances,  had  been  admitted ;  2.  Because  what 
Fowler  said  was  evidence  to  confirm  what  he  smd  in  his  in- 
formation on  oath,  which,  having  been  read,  was  material  on 
the  part  of  the  defendant  to  show  that  Masingarb^  or  at 
least  some  person  very  like  him,  was  at  Lynn  on  the  day  in 
question.  To  show  that  the  declarations  of  a  witness  are 
evidence  to  corroborate  what  he  says  on  oath,  they  cited 
LuttereU  v.  RtyneU[d\  Gilberts  Evid.  c.  150,  Buller'^s 
N.  P.  294, 2  Hawk.  P.  C.  431 .  They  also  argued  that  there 
was  not  sufficient  evidence  of  an  intention  to  swear  falsely, 
and  that  the  doubt  of  the  jury  was  in  such  case  a  ground  for 
a  new  trial ;  and  they  offered  to  produce  affidavits  of  two 
jurymen,  that  they  did  not  mean  to*  find  the  defendant 
guilty. 

The  Court  (Lord  Mansfield  absente)  stopped  the  So" 
licUoT'^eneral,  who  was  on  the  other  side.  They  would  not 
suffer  the  affidavits  to  be  read  (e),  and  were  clear  that  the 
hesitation  of  the  jury  was  not  a  ground  for  a  new  trial. 
BuLLEB,  /.,  said,  that  the  same  thing  had  been  attempted 
on  a  similar  verdict  against  one  MiUes^  a  quaker,  tried  before 
him  for  a  false  affirmation,  and  a  new  trial  refused. 

As  to  the  point  of  evidence,  Willes,  /.,  at  first  inclined 
to  think  it  admissible,  having  come  out  on  the  cross-examina- 
tion of  a  witness  for  the  prosecution,  but  he  afterwards  re- 
tracted this  opinion. 

BuLLEB,  Justice,  said,  that  the  evidence  was  clearly  in- 
admissible, not  being  upon  oath ;  and  that  whether  Fowler 


(b)  Cane.  \  7 51,  1  tVils.  313. 

(c)  B.  R,,  Skinner,  402;  see 
6  East,  193. 

(d)  B.  R.,  M.  22  Car.  2,  1 
Mod.  283.  See  also  Harr'uon's 
case,  J  2  State  Tr.  861 ;  Friend^s 
case,  13  State  Tr,  32. 

(e)  See  /?.  r.  fFoodfall,  B. 


R,  Af.  11  G.  3,  5  Burr.  2667; 
Clark  V.  Stevenson,  C.  B.,  H. 
13G.  3,  2  W,Bl.Sm;  Jack^ 
son  V.  ffilliamsim,  B.  R.,  H. 
28G.3,2r./2.281;  DaxuT. 
Taylor,  B.R.  1815,  2  Chitty, 
263  j  Milsonv.  Haytcard^  Scacc. 
H.l&2G.4,9  Price,  134. 
bS 
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expressed  himself  by  words  or  by  signs  and  gestures,  mad^ 
no  difference.  As  to  the  other  ground,  he  said  that  the  in-^ 
formation  of  Fowler  was  not  read  as  evidence  for  the  de- 
fendant ;  but  if  it  had,  it  was  now  settled,  that  what  a  wit- 
ness said  not  upon  oath  would  not  be  admitted  to  confirm 
what  he  said  upon  oath ;  and  that  the  case  of  LuttereU  v. 
ReyneU  and  the  passage  cited  from  Hawkins  were  not  now 
law(/). 

The  Court,  however,  on  some  favourable  circumstances 
in  the  evidence,  although  they  did  not  think  there  was  ground 
for  a  new  trial,  recommended  it  to  the  SoKcitor^General  to 
procure  the  defendant  a  pardon,  which  he  undertook  to  do. 


(/)  See  1  PhiU.  Ev.  292, 
Gth  ed.;  1  Stark.  Ev.  149  5  2 
Russell  on  Crimes,  635,  2d  ed.; 
Sir  W,  D.  Evans,  in  his  Notes 
to  Pothier  on  Obligations,  vol. 
ni.  p.  251,  has  made  the  follow- 
ing observations  on  this  subject, 
wh4ch  appear  to  deserv:e  great 
attention.  '^One  of  the  cases 
which  are  mentioned  as  ex- 
ceptions to  the  rule  for  ex- 
eluding  hearsay  evidence,  is, 
where  it  is  adduced  to  show 
that  the  testimony  given  by  a 
witness  upon  the  trial  is  con- 
sistent with  his  declarations  on 
former  occasions ;  but  it  is  said 
that  this  is  not  evidence  in 
chief,  and  it  is  doubtful  whether 
it  be  so  in  reply.  1  Mod.  283. 
According  to  the  principles  of 
-correct  reasoning,  the  propriety 
of  the  evidence  in  this  case,  as 
in  the  others  already  referred 
to,  nuist  depend  upon  the  na- 
ture of  the  object  which  it  is 
intended  to  attain.  In  an  or- 
dinary case  the  evidence  would 
be  at  least  superfluous,  for  the 
assertions  of  a  witness  are  to  be 
regarded  in  general  as  true 
until  there  is  some  particular 
reason  for  impeaching  them  as 
false;  which  reason  may  be  re* 
pelled  by  circumstances,  show- 
ing that  the  motive  upon  which 
it  is  supposed   to   have  been 


founded  could  not  have  had 
existence  at  the  time  when  the 
previous  relation  was  made,  and 
which  therefore  repel  the  sup- 
position of  the  fact  related  being 
an  after-thought  or  falsification. 
The  suspicion  of  an  opposite  con« 
duct  may  result  either  from  the 
inherent  nature  and  complexion 
of  the  evidence  itself,  or  it  may 
be  indicated  by  the  imputations 
actually  thrown  out  in  cross- 
examination  or  otherwise,  by 
the  opposite  party.  If  a  wit- 
ness speaks  to  facts  negativing 
the  existence  of  a  contract,  and 
insinuations  are  thrown  out  that 
he  has  a  near  connexion  with  the 
party  on  whose  behalf  he  ap- 
pears, that  a  change  of  market, 
or  any  other  alteration  of  cir- 
cumstances, has  excited  an  in-* 
ducement  to  recede  from  a  de- 
liberate engagement;  the  proof, 
by  unsuspicious  testimony,  that 
a  similar  account  was  given 
when  the  contract  alleged  had 
every  prospect  of  advantage,  re- 
moves the  imputation  resulting 
from  the  opposite  circumstance, 
and  the  testimony  is  placed  upon 
the  same  level  which  it  would 
have  had  if  the  motives  for  re- 
ceding from  a  previous  intention 
had  never  had  existence.  Upon 
accusations  for  rape,  where  the 
forbearing  to  mention  the  cir- 
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pay  to  the  said  T.  Langdale  <f  1689, 14^.  8^2.,  being  their 
proportion  of  the  loss ;  by  reason  of  which  premises  the  plain- 
tiffsy  by  such  demolishing  and  destroying  by  fire,  the  said 
goods^  &c.  were  injured  and  damnified,  &c.,  contrary  to  the 
statute,  whereof  the  defendants,  being  inhabitants  of  Londonj 
&c.  had  notice. 

The  defendants  pleaded,  1.  The  general  issue;  S.  That 
Thomas  Langdale^  after  the  last  day  of  Juh/y  1715,  and  be- 
fore the  exhibiting  of  the  bill  by  the  plaintiffs,  viz.  in  Michael' 
mas  Term^  21  Geo.  S,  impleaded  B.  Kennett,  &c.  inliabitants 
of  London^  on  a  plea  of  trespass  in  the  case.  [The  declaration, 
plea,  and  issue,  in  that  suit,  were  here  set  forth.]  That  a  ver- 
dict was  found  against  the  said  B.  Kennetty  &c.  for  <£18,720, 
Os.  3d. ;  which  said  verdict  still  remains  in  force.  And  the  said 
defendants  aver,  that  the  said  T,  Langdale  mentioned  in  the 
present  declaration,  is  the  same  person,  &c.,  and  the  houses 
and  goods  mentioned  in  the  present  declaration  are  part  of 
the  houses  and  goods,  &c.  mentioned  in  the  aforesaid  declarar- 
tion  of  the  said  T.  Langdale  against  B.  JfCennett,  &c.,  and  for 
the  same  demolition  of  which,  among  other  things,  the  said 
T.  Langdale  obtained  the  said  verdict. 

The  plaintiffs  replied,  that  before  the  said  T.  Langdale 
impleaded  the  said  JB.  Kennett^  &c  in  the  manner  set  forth, 
the  said  London  Assurance  did  pay  to  the  said  T.  Lang^ 
dale  the  said  sum  of  <£16899 1^-  8d.,  in  the  said  declaration 
mentioned ;  and  they  further  say,  that  at  the  trial  of  the 
issue  in  the  said  plea  mentioned,  it  was  given  in  evidence,  on 
the  part  of  the  said  B.'Kennett^  &c.,  that  the  said  T.  Lang-- 
dale  had  received  from  the  London  Assurance  the  said  £16899 
14^.  8d.  on  account  of  his  damages  sustained,  &c. ;  and  it 
was  there  insisted,  for  the  said  JB.  Kennett^  &c.,  that  the 
jury,  in  assessing  the  damages,  ought  to  deduct  from  the 
damages  sustained  by  the  said  T.  Langdale^  &c.,  the  said 
sum  of  J?  1689, 14^.  8{i.;  and  that  the  jury  did  deduct  from 
the  damages  the  said  sum,  and  at  the  time  of  giving  their 
verdict  did  declare  to  the  said  Court  that  they  had  made 
such  deduction.  And  the  said  plaintiffs  further  said,  that  the 
damages  sustained  by  the  said  T.  Langdale  did  amount  to 
the  sum  of  jE^  18,720,  0«.  8d,  over  and  above  and  exclusive 
of  the  said  sum  of  £1689,  14^.  8J.  so  paid  by  the  said 
plaintiffs. 

Demurrer,  and  joinder  in  demurrer. 

The  case  came  on  to  be  argued  in  Hilary  Term. 
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Lord  Mansfield  desired  Baldmn  to  take  till  Tuesday 
to  consider  the  second  point,  on  which  he  was  not  prepared « 
He  said,  as  to  the  first  point,  this  was  a  remedial  law,  and 
the  strictness  of  construction  adopted  in  some  criminal  cases, 
from  a  mistaken  lenity,  should  not  be  extended  to  it.  The 
question  to  be  argued  will  be  whether  the  insurer  can  main* 
tain  an  action  in  his  own  name. 

On  Tuesday^  the  4th  of  Fehrtkary^  the  case  was  accord* 
ingly  argued  by  Baldmn  for  the  plaintiffs,  and  Davenport 
for  the  defendants. 

Baldwin^  for  the  plaintiffs. — The  question  directed  by 
the  Court  to  be  ai'gued  is,  whether  an  insurer,  either  an 
individual  or  a  corporation,  having  paid  the  loss  incurred 
by  a  demolition  of  the  property,  is  entitled  to  recover  under 
the  statute  1  Geo.  1,  st  2,  c.  5.  It  is  material  to  consider 
the  general  principles  applicable  to  the  case.  This  is  a 
remedial  law ;  Ratdiffe  v.  Eden  (rf),  Hyde  v.  Cogan  (^), 
WUmot  v.  Horton  (y).  The  purposes  of  the  act  are,  1.  To 
punish  rioters ;  2.  To  compel  the  hundred  to  suppress  riots 
and  to  make  compensation.  The  recompense  is  not  given 
by  the  statute  either  to  the  owner  or  the  occupier,  or  to  any 
other  person,  by  the  description  of  his  interest,  but  generally 
to  the  person  damnified.  The  hundred  are  to  pay  a  certain 
sum,  and  it  is  immaterial  to  them  to  whom  it  is  paid.  In 
Mason  v.  Sainsbury  (g),  the  plaintiff  recovered  the  whole 
amount  of  his  loss,  though  insured  as  to  part.  Are  not  the 
present  plaintiffs  damnified  P  If  they  do  not  succeed,  the 
hundred  will  be  relieved  from  the  sum  the  plaintiffs  have 
paid.  The  Court  will  construe  the  statute  liberally;  and 
there  are  not  wanting  cases  of  an  equitable  interest  confer- 
ring a  right  of  action.  In  Mason  v.  Sainsbury  it  was  ad- 
mitted, that  in  the  case  of  a  ship  being  run  down,  the  in- 
surer might  maintain  an  action  in  his  own  name.  Suppose 
that  a  person  is  bound  to  repair  a  road,  is  it  not  good  sense 
that  he  should  have  an  action  against  a  person  who  damages 
it  ?  So  a  sheriff  may  have  an  action  against  a  gaoler  for  an 
escape.  But  it  is  weakening  the  case  to  adduce  examples. 
It  rests  on  the  act  of  parliament.  It  is  not  the  case  of  parties 
making  a  wager,  but  of  persons  doing  an  act  beneficial  to  the 


{d)  B.R.,M.l7G.3,C&(op. 
485. 

(<?)  B.  R.,  T.21G.  3,  ante, 
vol.  ii.  p.  699^ 


(/)  C.  B.  cited  ante,  vol.  ii. 
(n),p.702. 

{g)  Ante,^.6U 
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public,  and  sanctioned  by  the  legislature.  Mr.  Laiigdale 
was  not  permitted  to  recover  for  this  sum ;  and  should  it  be 
held  that  the  pliunuffs  cannot  recover  in  this  action,  and 
should  Mr.  Langdale  refuse  his  name,  they  would  be  left 
without  remedy. 

Davenporty  contra, — The  question  is,  whether  the  act  Sainbbury. 
meant  to  include  collateral  and  subdivided  interests— -whe- 
ther every  person  having  an  interest  to  the  amount  of  ^SO 
shall  harass  the  hundred  with  an  action.  Only  one  action 
is  given  by  the  statute ;  that  action  has  been  brought  by 
Mr.  Langdcde^  who  has  recovered  in  it  all  he  was  entitled 
to  recover ;  and  should  the  plaintiffs  attempt  to  use  his  name, 
they  would  be  barred  by  the  recovery  in  the  former  action. 
Suppose  that  there  should  be  a  hundred  insurers,  shall  there 
be  as  many  actions  with  costs  in  each  ?  In  Mcuton  v.  SainS' 
hury^  the  whole  amount  was  recovered  by  the  person  really 
interested.  In  this  case  they  should,  if  they  were  dissatisfied 
with  the  verdict  in  Langdale'^  case,  have  taken  the  sense  of 
the  Court  upon  it.  The  sheriff,  in  the  case  of  an  escape, 
always  sues  in  the  name  of  the  original  plaintiff.  He  could 
not  have  a  special  action  in  his  own  name.  Could  the  in- 
surer, before  the  statute,  have  sued  the  trespasser  ?  If  not, 
the  act  makes  no  difference.  Langdcde^  properly  brought  his 
action  for  the  whole  loss,  and  no  person  can  sue  after  him. 

BcUdwin^  in  reply. — If  the  hundred  are  injured  by  a  mul- 
tiplicity of  actions,  they  have  only  themselves  to  blame. 
It  appears  upon  the  record  that  they  objected  to  the  recovery 
of  the  whole  in  the  name  of  Langdale. 

Cur.  adv.  vuU. 
The  Court  not  being  agreed,  the  Judges  now  delivered 
their  opinions  seriatim. 

BuLLKS,  Justice,  (after  stating  the  pleadings). — Such  a 
plea  and  replication  never  were  put  on  a  record  before,  and 
I  hope  never  will  again.  The  result  of  the  plea  is,  that  the 
jury  did  not  give  enough.  I  am  satisfied  that  they  did 
wrong,  and  that  I  did  wrong  in  admitting  the  evidence  as  to 
the  insurance ;  but  I  directed  the  jury  not  to  deduct,  though 
they  found  contrary  to  that  direction.  In  another  cause  I 
gave  the  same  direction,  and  the  jury  found  accordingly. 
The  matter  of  a  verdict  is  not  traversable,  and  cannot  be 
questioned  in  another  action.  It  is  not  impeached  here  by 
any  record,  but  by  averment  against  the  record,  which  can 
only  be  tried  by  matter  in  pais,  by  evidence  of  what  the 
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jury  thought.  If  they  said  nothing,  could  you  try  on  what 
ground  they  went,  or  what  demand  or  evidence  they  did  not 
rely  on  ?  When  the  jury  disclose  the  ground  on  which  they 
went,  in  order  to  enable  the  party  the  better  to  have  justice, 
the  case  must  be  the  same.  This  does  not  resemble  the  case 
of  confessing  and  avoiding  a  judgment,  as  that  the  promises 
are  not  the  same,  for  there  the  judgment  is  admitted ;  there 
the  question  is  tried  by  the  proof  of  the  evidence  at  the 
former  trial,  to  show  that  the  matter  never  was  before  a 
jury  at  all ;  but  no  proof  is  given  of  what  the  jury  thought. 
Here  the  suit  is  not  for  a  different  cause  of  action,  but  for 
the  burning  of  Langdale's  house.  If  J.  brings  an  action 
for  a  bale  of  goods,  and  recovers  for  twenty  yards,  shall  he 
afterwards  bring  another  action,  and  say,  *^I  sold  thirty 
yards  ?^  He  ought  to  have  proved  his  whole  case  at  first. 
To  a  plea  of  judgment  recovered,  what  could  he  reply? 
Not  that  it  is  a  different  cause  of  action.  Here  it  is  ad- 
mitted that  the  cause  of  action  is  the  same ;  therefore,  sup- 
posing that  the  plaintiffs  could  bring  an  action  in  their  own 
names,  which  I  deny,  still  the  judgment  in  the  former  ac- 
tion would  be  a  bar.  But  it  does  not  appear  whether  there 
was  a  judgment.  Both  the  plea  and  replicaUon  are  bad, 
and  I  shall  consider  it  as  a  demurrer  to  the  declaration. 

The  question  is.  Whether  the  plaintiffs  can  maintain  an 
action  in  their  own  name?  That  depends  upon  another. 
Have  they  been  injured  ?  The  property  was  in  Langdale. 
The  plaintiffs  could  neither  take,  sell,  nor  enjoy  it.  Can 
the  destruction  of  it  give  them  a  property  in  it?  If  the 
insurance  be  a  wager,  then  no  action  will  lie ;  and  I  think 
that  with  respect  to  third  persons  it  is  a  wager.  In  Mason 
V.  Sainsbury  it  was  held  not  to  be  an  indemnity  to  the  hun- 
dred. The  hundred  shall  be  neither  benefited  nor  pre- 
judiced by  it.  A  wager  confers  no  interest,  and  yet  the 
persons  making  the  wager  are  affected  by  the  event,  and 
liable  to  pay.  It  is  said,  however,  that  this  is  not  a  wager, 
because  it  is  a  laudable  act;  but  at  common  law  a  wager  is 
as  lawful  as  an  insurance.  I  therefore  hold  that  a  wager 
between  A.  and  JB.  will  not  give  the  wageror  an  action 
against  a  third  person. 

But  suppose  it  to  be  an  indemnity.  The  insurer,  it  is 
said,  stands  in  the  place  of  the  insured.  But  how  ?  to  use 
his  name,  subject  to  all  his  disadvantages.  Suppose  that 
the  insured  recovers  a  full  satisfaction,  it  remains  to  be  de- 
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lermiDed  that  a  verdict  between  different  parties  would  bar 
the  insurer,  who  was  no  party  to  it.  That  would  require 
great  consideration.  It  was  held  in  Mcuon  ▼•  Sainsbury 
that  the  rules  of  strict  law  are  to  be  applied  to  the  hundred. 

There  is  no  convenience  in  maintaining  this  action ;  but 
is  there  no  inconvenience?  Suppose  there  are  a  hundred 
different  insurers,  there  will  be  as  many  actions,  and  another 
by  the  insured,  if  he  is  short  insured ;  and  yet,  according  to 
Mcuon  V.  Sainsbury^  he  might  recover  the  whole  in  one 
action.     The  Court  ought  to  prevent  multiplicity  of  suits. 

Recourse  has  been  had  to  an  admission  of  counsel  in 
Mason  v.  Sainsbury^  that  the  insurer  might  recover  in  his 
own  name  for  the  running  down  of  the  ship;  I  deny  it. 
Two  decisions  were  mentioned  in  that  case,  which  I  will 
state :  If  a  landlord  has  covenanted  to  indemnify  his  tenant 
against  trespassers,  and  does  accordingly  indemnify  him, 
still  the  action  against  the  trespasser  must  be  brought  in 
the  name  of  the  tenant.  Another  case  was  admitted  by  the 
Court,  that  in  escape,  the  whole  debt  having  been  recovered 
against  the  sheriff,  still  the  action  against  the  defendant  must 
be  in  the  plaintiff'^s  name  for  the  benefit  of  the  sheriff  (A). 

A  right  of  action  cannot  be  transferred.  Can  the  insurer 
bring  an  action  immediately  on  the  loss  occurring?  If  he 
can,  it  must  be  a  vested  interest ;  if  not,  he  cannot,  by  pay- 
ment subsequent,  which  is  his  own  act,  entitle  himself.  I 
agree  entirely  with  the  judgment  in  Mason  v.  Sainsbury. 
This  has  been  likened  to  the  case  of  an  escape  against  the 
sheriff,  and  the  sheriff  afterwards  suing  the  gaoler  who 
suffered  the  escape ;  there  is,  however,  no  such  resemblance. 
The  gaoler  is  the  servant  of  the  public;  he  is  liable  im- 
mediately on  the  escape :  and  besides,  such  actions  are  usually 
brought  on  the  security  given  to  the  sheriff.  I  think  there 
should  be  judgment  for  the  defendants. 

AsHuasT,  Justice. — I  am  sorry  to  differ.  This  case  is 
clearly  within  the  words  of  the  statute  of  George  I.,  because 
the  plaintiffs  are  injured.     That  statute  is  modelled  after 


251 

1783. 

London 

assurancr 

Company 

V. 

Sainsbuby. 


(h)  But  see  Sherds  ofNor^ 
voich  V.  Brad$haw,  B.  R,,  H. 
29  Eliz.^  Cro.  Eiiz.  53  5  Sal- 
teston  V.  Payne,  B.  R.,  T.  33 
Eliz.,  Cro.  Eli%.  235,  ABac. 
Ab.  399.  If,  indeed,  the  sheriff 
should  sue  in  the  name  of  the 


original  plaintiff,  the  defendant 
can  neither  plead  nor  give  in 
eridence  the  judgment  obtained 
against  the  sheriff.  Per  Ab« 
BOTT,  C.  /.,  Hunter  v.  King, 
B.  R.y  H,  )  &  2  G.  4,  AB.h 
A.  210. 
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the  statute  of  Jffiie  and  Cry.  There  is  no  case  in  which  a 
man  may  not  maintain  an  action  upon  the  case  from  a 
damage  arising  from  the  act  of  another.  There  may  indeed 
be  damnum  absque  injurid ;  but  where  there  is  an  injury y  I 
know  of  no  exception  to  the  rule.  The  practice  of  insuring 
is  beneficial,  and  is  countenanced  by  the  l^slature.  Mason 
V.  Sainsbury  shows  that  the  insurer  is  entitled  either  directly 
or  obliquely  to  recover.  Although  a  right  of  action  cannot 
be  transferred,  yet  two  persons  may  have  a  right  of  action 
for  the  same  injury,  diverso  intuitu.  On  an  agreement  to 
build  a  house,  which  is  destroyed  before  it  is  finished,  I 
think  the  hundred  would  be  liable  to  each  party  interested 
in  proportion  to  his  loss  in  separate  actions.  It  is  argued, 
that  on  payment  the  insured  becomes  a  trustee,  but  he  is 
not  so  until  he  brings  his  action,  unless  he  stipulates  to 
bring  an  action.  It  is  not  necessary  that  the  injury  and 
action  should  arise  immediately  on  the  act  done.  It  arises 
from  the  subsequent  act.  Can  the  owner,  after  being  paid 
by  the  insured,  recover  against  the  trespasser  ?  Certainly  he 
can.  So  he  may  against  tlie  hundred ;  and  when  he  recovers 
he  is  a  trustee  for  the  insurer.  But  the  insurer  may  also 
bring  an  action  in  his  own  name,  because  when  he  has  paid 
he  is  damnified.  It  has  been  said  that  the  insurer  has  no 
remedy  but  in  the  name  of  another,  who  may  release,  and 
who  only  can  be  compelled  in  equity.  That  is  so  new  a 
case  that  I  cannot  conceive  that  the  law  meant  it  here. 
The  great  difficulty  is,  that  both  the  parties  may  bring 
actions  at  the  same  time,  but  there  may  be  relief  by  audita 
quereku  A  fact  is  admitted  by  the  demurrer  which  ought 
to  stop  the  defendants^  mouth.  I  see  no  objection  to  the 
averment,  as  the  jury  have  told  their  reasons.  I  think  that 
judgment  should  be  for  the  plaintiffs. 

WiLLEs,  Justice. — It  is  admitted  on  all  hands  that  the 
plaintiffs  have  received  damnum  cum  injuria.  I  admit  that 
a  man  cannot  transfer  his  right  to  a  chose  in  action ;  but  if 
the  insurer  had  an  original  right,  he  may  elect  to  sue  in  his 
own  name  or  in  that  of  the  insured.  It  is  admitted  that 
the  verdict  in  Langdcde  v.  Kennett  was  wrong ;  but  the  de- 
fendants could  not  move  for  a  new  trial  in  that  cause,  to 
which  they  were  not  parties.  I  do  not  feel  the  difference 
made  between  the  injury  at  the  time  and  on  payment. 
They  became  liable  immediately.  This  is  not  like  a  wager; 
it  is  an  insurance  on  the  house,  and  gives  an  interest  in  it. 


X  vv  jzii^  X  x-jLxxixi.x^  vrjCiWiv^rrj   llx* 


A  mortgagee  might  mtdntain  an  action  under  this  statute. 
An  insurer  could  not  bring  trespass  for  running  down  a 
ship,  for  want  of  possession,  but  perhaps  he  might  maintain 
an  action  on  the  case.  I  think  an  action  by  the  insured,  as 
trustee,  would  be  a  bar  to  an  action  by  the  insurer.  So  a 
collusive  release  might  be  got  over.  I  think  judgment 
should  be  for  the  plaintiffs. 

Lord  Mansfield. — My  leaning  is  strongly  in  favour  of 
the  plaintiffs,  if  the  case  will  bear  me  out ;  for  otherwise 
they  must  lose  a  sum  of  money  for  want  of  a  remedy,  and 
from  the  mistake  of  a  jury  in  finding  against  the  direction 
of  the  Judge.  If,  by  law,  either  Langdale  or  the  pLiintiffs 
might  sue,  I  have  no  doubt  that  it  may  be  shown  from  what 
passed  at  the  trial,  that  the  sum  sought  to  be  recovered  was 
not  included  in  the  damages,  otherwise  the  plaintiffs  might 
recover  against  Langdale^  and  show  the  verdict  as  con- 
clusive evidence.  I  agree  that  the  plea  and  replication  are 
immaterial,  and  that  the  question  is,  whether  this  action 
could  have  been  maintained  in  the  name  of  the  plaintiffs 
against  the  rioters  if  the  statute  had  never  been  made.? 
Langdale  is  the  sole  owner.  The  relation  of  the  plaintiffs 
is  by  the  insurance,  which  is  a  contract  of  indemnity.  It 
follows  that  in  respect  of  salvage  the  insurer  stands  in  the 
place  of  the  insured,  and  vice  versa  as  to  damage.  I  take 
it  to  be  a  maxim,  that  as  against  the  person  sued  the  action 
cannot  be  transferred.  As  between  the  parties  themselves, 
the  law  has  long  supported  it  for  the  benefit  of  commerce ; 
but  the  assignee  must  sue  in  the  name  of  the  assignor;  by 
which  the  defence  is  not  varied.  There  is  no  instance  of  an 
action  in  the  name  of  an  insurer,  while  numberless  actions 
have  been  brought  by  owners  of  ships  for  damage  done  by 
other  ships,  where  many  of  them  must  have  been  insured. 
The  case  of  a  sheriff  who  has  paid  the  whole  debt  is  very 
strong,  for  he  stands  in  the  place  of  the  debtor,  by  act  of 
law ;  yet  he  inust  sue  in  the  name  of  the  plaintiff  (i).  If 
the  insurer  could  sue  in  his  own  name,  no  release  by  the 
insured  would  bar,  nor  would  a  verdict  by  him  be  a  bar. 
It  is  impossible  that  the  insured  should  transfer,  and  yet 
retain  his  right  of  action.  Trustee  and  cestui  que  trtist 
cannot  both  have  a  right  of  action.  It  is  a  great  hardship, 
for  which  I  cannot  find  a  remedy ;  but  it  is  better  that  the 
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general  rule  of  law  should  prevail,  that  as  against  the  person 
sued  the  right  of  action  cannot  he  transferred,  nor  the  de- 
fence varied.  As  we  are  equally  divided,  in  order  to  ex- 
pedite the  bringing  of  a  writ  of  error,  let  there  be 

Judgment  for  the  defendant. 
On  Friday^  the  eleventh  oi  February ^  1785,  this  judg- 
ment was  unanimously  affirmed  in  the  Court  of  Exchequer 
Chamber. 


30tb  June. 

Whereapri- 
soner  is  super- 
sedeable,  he  may 
be  detained  by 
the  same  plain, 
tiff  for  another 
cause  of  action ; 
but  if  in  his 
affidavit  the 
plaintiff  includes 
the  cause  of 
action  on  whidi 
the  defendant  is 
nipcnedeable, 
the  Court  will 
discharge  the 
defendant  on 
filing  common 
bail. 


CooKsoK  V.  Foster  (a). 

XhE  defcgidant  was  arrested  in  last  HUary  vacation. 
The  plaintiff  did  not  declare  in  Easter  Term,  whereby 
(Hilary  Term  being  reckoned  as  one  (b)  )  the  defendant 
became  supersedeable.  After  a  summons  for  a  supersedeas 
had  been  taken  out,  a  detainer  was  lodged  against  him  by 
the  plaintiff  for  another  cause  of  action,  which  the  plaintiff 
had  no  knowledge  of  at  the  time  of  the  arrest.  In  the 
affidavit  accompanying  the  detainer,  the  plaintiff  had  in- 
cluded the  debt  in  the  first  action.  Cowper  having  ob- 
tained a  rule  to  show  cause  why  the  defendant  should  not 
be  discharged  on  .filing  common  bail, 

Chambre  showed  cause,  and  cited  Olmius  v.  Dehmy  (c) 
and  Hutchins  v.  Kenrick  (d). 

WiLLEs,  Justice  {e)f  inclined  that  the  defendant  should 
be  discharged. 

BuLLEB,  Justice^  said,  that  there  was  no  doubt  that  an- 
other plaintiff  might  lodge  a  detainer  against  a  person 
supersedeable,  and  not  superseded ;  that  the  same  plaintiff 
might  do  so  also,  because  he  could  not  arrest  him,  being  in 
gaol ;  and  if  he  could  not  lodge  a  detainer  against  him,  the 


(fl)  S.C.  cited  Tid(rs  Pr. 
175,344.360,  8th  ed. 

(b)  See  PuUen  v.  White,  B. 
R.,  M.  4  G.  3,  3  Burr.  1448. 
The  practice  is  now  altered; 
and  where  a  prisoner  is  taken 
or  charged  in  custody,  by  mesne 
process,  io  K.  B.,  the  plaintiff 
may  declare  against  him  before 
the  end  of  the  next  term  after 
the  return  of  the  process  by 


virtue  whereof  he  was  taken 
or  charged  in  custody.  /?.  H.^ 
26  G.  3,  Tidd's  Pr.  345,  8th 
ed. 

(c)  B.R.,M.  IS  G.  2,  2  Sir. 
1216. 

(d)  B.  R.,  T.  33  &  34  G.  3, 
2  Burr.  1048. 

(e)  Lord  Mansfield    was 
absent. 


defendant  would  be  out  of  the  reach  of  all  process*  which 
could  not  be.  A  prison  was  not  a  protection,  and  there  was 
no  drawing  any  line  but  the  being  actually  superseded. 

But  the  plaintiff  having  included  in  the  detainer  the 
original  debt,  as  to  which  the  defendant  was  clearly  super- 
sedeable,  the  Court,  on  that  ground,  granted  the  rule  with- 
out costs,  BuLLEB,  /.,  observing,  that  he  knew  of  no  case 
where  the  Court  had  obliged  the  defendant  to  give  bail  for 
a  part  of  the  sum  in  the  affidavit. 

Rule  absolute  (/). 


(/*)  Pn  general  it  is  a  rule 
not  to  go  into  the  affidavit  to 
hold  to  bail.  Here  it  was  ne- 
cessary, in  order  to  show  that 
it  was  for  a  different  cause  of 
action;  and  being  gone  into, 
the  reason  for  not  holding  to 


bail  for  a  part  ceases.  But  the 
plaintiffs  conduct  had  been  op- 
pressive; the  defendant  had 
been  detained  for  it300,  when 
pertiaps  he  might  have  found 
bail  for  MlOO.'j—Aoie  by  Mr. 
fVUson. 
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Bush  v.  Leake  (a).  Tuesday, 

Dlst  July. 
EBT  on  bond.     The  defendant  prayed  oyer  of  the  Debt  on  bond, 
bond,  and  condition,  which  were,  for  the  payment  of  £5000  ST^J^^t^ 
and  interest  at  the  times  therein  mentioned,  viz.  ^l^,  jCftOOO  at  certain 
being  half  a  year's  interest,  on  the  second  of  January^  and  ^J^"^/**'" 
<f  51S5,  being  the  principal,  and  another  half  year'^s  interest,  covenants  in  an 
on  the  second  of  July ;  and  also  for  the  performance  of  gtoting'Se  w^ 
covenants  in  an  indenture  between  the  parties,  of  the  same  naent  of  tbe 
date.     The  defendant  then  set  out  the  indenture,  which  S^e^md^Mr- 
contained  covenants  for  the  above  payments,  and  several  formaooe oftiie 
other  covenants;  and  pleaded  that  he  had  paid  the  £126,  r^J^j^^Ood, 
according  to  the  condition  and  indenture,  and  that  he  had  that  the  defend- 
paid  the  J&5125,  according,  &c. ;  and  also  that  he  had  per-  ^  numey  mSo 
formed  all  the  covenants  on  his  part  to  be  performed  con-  ^firnui,  and 
tained  in  the  said  indenture;  and  this  he  is  ready  to  verify,  thecoun!^. 
Replication,  that  the  defendant  hath  not  at  any  time  paid  Special  demur- 
the  £5125,  in  manner  and  form,  and  concluded  to  the  ground  that  the 

country.     Demurrer,  assiminfi;  for  cause  that  the  replica-  "pjicationougjit 
1  .        1  11    11  ^  to  have  con- 

tion  ought  to  nave  concluded  with  an  averment.  eluded  with  a 

verification. 
Held,  that  the  conclusion  to  the  country  was  good. 


(a)  ^.C.  cited  2  2\R.44\. 
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l^Gibbs  stated,  and  he  was  confirmed  by  LaWy  that  in 
MuUiner  v*  WiOces  there  was  no  formal  traverse.  Bullek, 
Jl,  said^  that  there  was  no  absque  hocy  &c. ;  but  that  there 
was  a  traverse  by  the  words  "  and  not.*"  This  also  Law 
denied,  and  said  that  he  had  carefully  avoided  those  words.] 

Judgment  for  the  plaintiff  (/). 
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(/)  In.  a  note  to  this  case, 
Mr.  Wilson  observes,  "  The 
distinction  seems  to  he,  that 
when  the  plea  contains  a  com- 
bination of  dependent  facts,  one 
of  which  is  denied,  there  must 


be  a  verification ;  but  that  when 
it  contains  separate  independent 
facts,  a  denial  of  one  should  con- 
clude to  the  country*" — See  the 
notes  to  Muliiner  w,  Wilkes, 
diii^er,  p.  218. 


RoBsoN  V.  Hyde,  Esq. 
{Reported,  Caidecott,  310.) 


Tuesday, 
Ut  July. 


Trekch  and  Others,  Assignees  of  Cox,  i;.  Fenk  (a).  Tuesday, 

Tut  July. 
HIS  was  an  action  for  money  had  and  received  by  the  ^j^^  defendant 
defendant  to  the  use  of  the  plaintiffs,  as  assignees.     The  and  one  Cox 
defendant'  pleaded  the  general  issue,  and  gave  notice  of  set-  ^ng^pearln 
off.    The  cause  was  tried  before  Lord  Mansfield  at  Guild-  with  money  ad. 
haU  after  last  Hilary  Term,  and  a  verdict  found  for  the  J^e^a^land 
plaintiffs,  with  £1008,  14>^.  damages,  subject  to  the  opinion  agreed  that  the 
of  the  Court  on  the  following  case :  l^^y^u 

On  the  twenty-fourth  of  January,  1778,  the  bankrupt  be  equally 
James  Cox,  the  defendant,  and  Mr.  John  Halford,  came  to  j^yi^g  his*8hare 
the  following  agreement :  "  London,  24th  January,  1778.  of  interest  till 
Purchased  this  day  of  Mr.  John  James  he  Jeune  a  row  of  wA^T^CorhQ^ 
pearls,  at  the  price  of  ^2050,  including  his  commission ;  the  came  bankrupt, 
said  sum  being  advanced  by  Thomas  Fetm,  Esq.,  with  an  at  t^t^me  to 
agreement  that  the  profit  and  loss  thereon  shall  be  equally  J®  defendant. 
divided  between  Mr.  Jolm  Halford  and  James  Cox,  with  the  afterw^  ^id^ 
said  Thomas  Fenn,  Esq.,  in  thirds.     We,  the  undersigned,  »"^  ^«  .^^^x 
do  hereby  engage  to  pay  two  thirds  of  the  interest  thereon  the  defendant  ^ 

In  an  action  by 
the  aadgnees  of  Cox  for  his  share  of  the  money  received,  it  was  held  that  the  defendant  was  en- 
titled to  set  off  the  debt  due  from  Cox  to  himself,  this  being  a  case  of  mntual  credit  within  the 
statute  5  G.  2,  c,  30,  «.  28. 

(/i)  S,  C.  Cooke  s  Bankrupt  Law,  565,  8th  ed. 

VOL.  Ill*  s 
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from  the  twenty-fourth  of  this  instant  January  till  the  time 
that  the  said  row  of  pearls  is  sold  and  the  purchase-money 
reimbursed  him.  As  witness  our  hands,  Johfi  Halford^ 
James  CoxT 

In  Nacemberi  1778,  a  commission  of  bankrupt  issued 
against  the  said  James  Cox^  and  afterwards  the  defendant 
sent  the  row  of  pearls  to  Ckinaj  where  it  was  sold  for  the 
sum  of  <f  6000  sterling ;  and  after  deducting  for  commission 
and  some  incidental  charges,  the  net  sum  remitted  to  the 
defendant  was  .£5722,  10*. 

The  said  James  Cox  was  at  the  time  of  his  bankruptcy 
indebted  to  the  defendant  in  a  much  larger  sum  than  the 
share  of  the  profits  of  the  said  row  of  pearls  now  claimed 
by  the  plaintiffs,  as  his  assignees,  under  the  said  agreement. 

The  question  for  the  opinion  of  the  Court  was,  Whether 
the  plaintiffs  were  entitled  to  recover. 

The  case  was  argued  in  Easter  Term  last  by  Davenport 
for  the  plaintiffs,  and  Baldwin  for  the  defendant. 

Davenport, — The  single  question  is,  whose  property  this 
row  of  pearls  was  at  the  time  of  CWs  bankruptcy  ?  for  if 
it  was  the  joint  property  of  the  three,  then  Cox'%  share 
vested  in  his  assignees,  and  may  be  recovered  by  them  in 
this  action.  But  the  defendant  has  given  notice  of,  and 
claims  a  seU)ff.  Whether  that  set-off  can  be  allowed,  must 
depend  on  the  situation  of  things  at  the  time  of  the  bank* 
ruptcy.  Now  at  the  time  of  the  bankruptcy  the  three 
parties  were  interested  in  the  string  of  pearls,  as  in  so  much 
partnership  property ;  and  there  was  nothing  like  a  debt 
due  from  Fenn  to  Cox.  Put  the  case  of  a  ship,  the  pro- 
perty of  three  joint  owners,  of  whom  one  becomes  bankrupt, 
the  third  of  the  ship  vests  in  the  assignees ;  and  whenever 
the  ship  is  afterwards  sold,  that  share  of  the  ship  is  liable 
only  to  the  debts  at  the  time  of  the  bankruptcy,  not  to  any 
specific  claim  of  the  person  into  whose  hands  it  shall  after* 
wards  come.  Suppose  there  had  been  three  rows  of  pearls, 
all  of  equal  value ;  here  each  of  the  owners  would  have  had 
a  right  to  one  row.  The  assignees  would  have  been  entitled 
to  one ;  and  how  could  their  claim  be  defeated  by  the  sub- 
sequent sale  of  the  pearls? 

Baldioin^  for  the  defendant — The  defendant  had,  origin- 
ally, the  whole  property  in  the  pearls ;  he  paid  for  them, 
and  the  agreement  between  him  and  Cox  was  only  for  the 
profit  and  loss  to  be  made  on  them.     A  court  of  equity 
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Lord  Mansfield  (stopping  Wilson). — Nothing  can  be 
plainer.  The  act  was  accurately  drawn  to  include  case^ 
where  the  debt  has  not  arisen,  but  may  arise  in  consequence 
of  credit.  Fenn  gave  Cox  credit  for  advancing  the  pur- 
chase-money, and  Cox  gave  credit  to  Fenn  by  trusting  him 
with  the  pearls ;  and  in  consequence  of  having  the  pearls, 
Fenn  gave  Cox  credit  in  other  articles.  He  would  not  pro* 
bably  have  done  so  but  for  the  possession  of  the  pearls. 
The  justice  of  the  case  also  is  with  the  defendant. 

WiLLEs,  Justice. — The  case  o{Ex  parte  Deeze  is  stronger 
than  the  present, 

BuLLEB,  Justice. — The  argument  for  the  defendant  goes 
on  the  supposition  that  there  is  no  distinction  between  mutual 
debts  and  mutual  credits;  but  the  statute,  and  all  the  cases 
in  equity,  show  that  there  is  such  a  distinction.  It  is  true 
that  here  there  was  no  cause  of  action  till  the  pearls  were 
sold;  but  then  there  were  mutual  credits  before.  As  ta 
Fenn  proving  his  debt,  there  would  have  been  no  difficulty; 
he  would  have  said,  *<  I  have  no  security  but  certain  pearls, 
the  profit  upon  which  I  claim  to  have  in  such  a  proportion.^ 
It  is  like  the  common  case  of  a  creditor  having  an  additional 
security. 

Postea  to  the  defendant  (e). 


(e)  See  Ex  parte  Ockenden, 
1  Atk.  234 ;  Olive  v.  Smithy  C. 
B.,  r.  53  G.3,  5  Taunt,  56  j 
Thomas  r.  Da  Costa,  C.  B.,  T. 
58  O.  3,  8  Taunt.  345 ;  2  B. 
Moore,  386,  S.  C;  Rose  v. 
Hart,  C.  B.,  T.  58  G.  3,  8 
Taunt.  499  ;  2  B.  Moore,  547, 
5.  C. ;  Sampson  r.  Burton^  C. 
A,  r.  1  G.  4,  2  Bra.  &  Bing. 


89;  A  B.Moore,  515,  5.  C; 
Easum  v.  Cato,  B.  R.,  T.  3 
G.  4,  5  B.iaA.  861;  1  D.  & 
R.  530,  S.  C;  Key  r.  Flint, 
C.  B.,  M.  58  G.  3,  8  Taunt. 
21;  \  B.  Moore,  451,  S.  C. ; 
Ex  parte  Flint,  1  Swanst.  30. 
The  5  G.  2,  c.  30,  s.  20,  is  re- 
enacted  by  6  G.  4,  c.  16,  i.  50. 


Wednesdoj, 
2d  July. 


Atkins  et  AL  v.  Davis  et  Al. 
{Reported^  Caldecott,  815.) 


M'ednewlsj, 
2d  July. 


The  King  v.  Pkter  Waldo,  Esq. 
(Reported,  Caldecott,  358.) 
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Lord  PobCHESTER  v.  PeTKIE  (a).  Thuwday, 

X  HIS  was  a  writ  of  audita  querela,  and  the  writ  set  out  All  judgments 
first  the  record  in  the  action  of  Peirie  v.  Lord  Porchester.  ^^%^^^t^l 
The  declaration  in  that  cause  stated,  that  on  the  second  of  and  the  priority 
September^  20  Geo.  3,  a  writ  issued  for  an  election  at  CricJc-  ^^^^1^** 
lade ;  that  on  the  fifth  of  September  the  sheriff  issued  his  »igned  on  the 
precept,  and  on  the  eleventh  the  election  was  had,  when  be™vermL*""^ 
Benfield,  Macpfiersouj  and  Petrie  were  candidates;  and  A  person  dis- 
that  Macpherson  was  the  friend  of  Lord  Porchester.    Then  ^I^J^th^^u" 
followed  one  hundred  counts  for  bribery  by  Lord  Por^  indemnified 
Chester  J  or  his  agent  Bristow,  of  fifty  different  persons,  all  tlwof  thc§taJ 
laid  on  the  eleventh  of  September.     The  declaration  was  of  2  iieo,  2,  c.  24, 
Easter  Term,  21  Geo.  8,  and  the  cause  was  tried  on  the  rovereT within 


indemnified. 


twenty-eighth  oi  July,  1781,  when  a  verdict  was  found  for  Jjjj^^f^ln'  "**' 
Petrie  on  ten  of  the  counts.  After  this  was  stated  the 
judgment  for  ^5000  and  «£*215  costs.  The  audita  querela 
then  stated,  that  before  the  said  election,  viz.  on  the  eleventh 
of  September,  one  W.  Hinton  did  corruptly  ask  the  said 
Lord  Porchester  to  give  him,  &c. ;  that  after  committing 
the  said  offence  by  the  said  W.  Hinton,  and  after  the  com- 
mitting of  the  said  several  offences  by  the  said  Lord  Por- 
chester, within  twelve  months  after  the  election,  viz.  on  the 
twenty-first  of  May,  1781,  Lord  PorcAw^^r  discovered  to 
Richards  the  offence  of  the  said  W,  Hinton,  &c.,  Lord 
Porchester  not  having  been  then  convicted,  &c. ;  that  in 
Trinity  Term,  21  Geo.  8,  Richards  impleaded  Hinton; 
then  followed  the  declaration  against  Hinton,  containing 
four  counts,  for  bribery,  on  the  eleventh  of  September — the 
postea,  twenty-eighth  of  Jtdy — verdict  for  Ricfiards  on  one 
count  for  «£*500 — the  judgment  against  Hinton,  which  was 
Tuesday  next  after  the  morrow  of  JU  Souls,  as  was  also 
the  judgment  in  Peirie  v.  Lord  Porchester;  that  the  said 
judgment  continued  in  force,  as  Lord  P.  was  ready  to 
verify;  which  said  offence,  whereof  the  said  W.  HinUm  was 
convicted,  was  the  same  offence  which  Lord  Porchester  so 

(a)  S.  C. ;  but  not  so  fully  Pr.  935  n,  9tli  ed.  S.  C.  fully 

reported,  and  without  the  argu-  reported^     Cricklade     Ejection 

meats    of   counsel,    2  Sound.  Case,  ^.  4\6. 
I486,  n,  5th  ed.;  cited  Tidd's 
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discovered.  "  And  although  the  said  Lord  PorcTuster^  by 
reason  of  the  said  discovery  and  conviction,  is,  and  ought 
to  be^  indemnified  and  discharged  from  the  said  penalties 
and  costs  so  recovered  against  him  by  the  said  Samitel 
PetriCy  and  the  disability  upon  the  said  judgment;  never- 
theless the  said  S.  Petrie  unjustly  threatens  to  sue  out 
execution,*'  &c.  The  record  then  further  stated  that  Lord 
Porchester  sued  out  a  supersedeas  and  process  against 
Petrify  and  the  appearance ;  then  Lord  Porchester  declared 
on  the  audita  querela. 

The  defendant  Petrie  pleaded,  that  before  the  said  elec- 
tion, viz.  on  the  eleventh  of  September^  Robert  Hopkins^  a 
voter,  corruptly  took  and  received,  &c. ;  that  after  the  com- 
mitting of  the  said  offence,  and  after  the  offence  by  Hintofiy 
and  before  Lord  Porchester  made  the  discovery  to  Richards j 
viz.  on  the  thirtieth  of  September y  1780,  Hinton  discovered 
to  Petrie)  that  before  Lord  Porchester  made  the  discovery 
to  RichardSy  viz.  on  the  twenty-first  of  May,  1 781,  Pe^ri^  sued 
out  a  writ  against  HopJcinSy  and  in  Trinity  Term  following 
declared  against  him.  The  plea  then  stated  the  proceedings 
in  the  action  of  Petrie  v.  Hophinsy  in  which  the  Nisi  prius 
day  was  also  on  the  twenty-eighth  of  JwZy,  1781,  and  the 
judgment  Tuesday  next  after  the  morrow  of  AU  Souls, 
22  Geo.  3 ;  that  the  said  judgment  remains  in  force,  &c. 
and  that  the  said  offence  is  the  same  offence,  &c. ;  and  the 
said  Petrie  avers  that  the  said  judgment  so  given  against 
the  said  Robert  Hopkins  was,  in  fact,  given  before  the  said 
judgment  was  given,  &c.  against  the  said  W.  Hintony  in 
the  said  action  so  commenced  against  him  by  the  said  G. 
Ricliardsy  whereby  Hinton  was  indemnified ;  and  the  said 
J.  Petrie  further  jsaith,  that  the  said  W.  Hintony  twelfth 
Februaryy  92  Geo.  3,  sued  out  a  writ  of  audita  querela 
against  Richards y  which  is  now  depending.     Verification. 

To  this  plea  Lord  Porchester  replied,  that  the  judgment 
against  Hintony  in  the  action  by  him  against  Richardsy  was 
given  before  the  judgment  against  Hopkinsy  and  traversed 
that  the  judgment  against  Hopkins  was  given  before  the  judg- 
ment against  Hinton ;  and  this  he  is  ready  to  verify. 

Petrie  rejoined,  that  the  judgment  against  Hopkins  was 
given  before  the  judgment  against  Hinton  and  this  Petrie 
prays  may  be  inquired  of  by  the  country. 

To  this  rejoinder  Lord  PorcJiesier  demurred,  and  assigned 
for  cause,  that  it  appears  by  the  proceedings  in  this  cause^ 
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that  the  judgment  against  Hopkins  and  the  judgment  against 
Hinton  were  given  at  one  and  the  same  time,  that  is  to  say, 
on  the  same  Tuesday  after  the  morrow  of  All  Souls,  and 
therefore  the  averment  that  the  judgment  against  Hopkins 
was  given  before  the  judgment  against  Hinton  is  wholly 
inadmissible,  or  if  it  were  admissible,  yet  that  the  matter 
therein  averred,  being  matter  of  record,  ought  to  have  been 
verified  by  the  record  of  the  said  judgment,  and  to  have 
been  determined  by  the  Court  here ;  whereas  the  said  Petrie 
hath  endeavoured  to  put  the  same  in  issue  to  be  tried  by 
the  country ;  and  for  that  the  said  Petrie  hath  not  offered 
to  verify  his  ptefa,  and  the  matter  therein  alleged  by  the 
record  of  the  said  judgment,  or  by  any  record  whatever. 
The  defendant  joined  in  demurrer. 

The  case  was  argued  in  Hilary  Term  by  Baldzvin  for 
the  plaintiff,  and  by  Wood  for  the  defendant. 

Baldwin,  for  the  demurrer. — There  are  two  objections  in 
point  of  form  assigned  as  causes  of  demurrer.  1.  Matter  has 
been  put  in  issue  to  be  tried  by  the  country  which  is  matter 
of  record,  and  to  be  tried  by  the  Court.  It  will  be  in  the 
recollection  of  the  Court,  that  several  motions  were  made  in 
these  causes,  and  that  all  the  rules  were  dismissed  ;  the  Court 
directing  that  judgment  should  be  entered  up  in  all  the 
causes,  in  the  same  manner  as  if  the  motions  had  never  been 
made  (6).  Judgment  was  therefore,  in  fact,  given  at  the 
time  of  that  direction,  and  the  accidental  priority  of  one 
judgment  will  not  be  material.  The  Court  did  not  mean 
that  the  parties  should  run  a  race  for  judgment.  It  is 
averred  that  judgment  was  given  first,  not  signed  first,  in 
Hintan's  case.  This  is  no  matter  of  fact.  2.  The  aver- 
ment of  one  judgment  being  given  before  the  other,  is  in- 
admissible as  the  record  stands,  for  both  are  stated  to  have 
been  on  the  same  day.  Every  judgment,  unless  for  some 
particular  purpose,  refers  to  the  first  day  of  the  term. 
Huichinson  v.  Thomas  (c),  Jackson,  q.  t.,  v.  Gisling(d), 
The  Courts  have  always  avoided  fractions  of  a  day,  to  pre- 
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{If)  See  the  Cricldade  Case,  statutes.  Plea,  another  inform- 

p.  410.  ation  of  the  same  term  gene- 

(c)  B,  R.,  T.  27  Car.  2,  2  rally.   On  demurrer^  judgment 

Lev,  141.  for   the   plaintiff,   because  the 

((/)  B.  R,,  T,    15  G.  2,  2  particular  days  ought  to  have 

Str.  1169.      These  two  cases  been  averred, 
were  on  informations  on  penal 
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vent  confusion,  and  have  permitted  them  only  for  the  pur- 
poses of  justice.    Pye  v.  Cook  (^),  Johnson  v.  Smith  (y^. 

Having  disposed  of  the  special  causes  of  demurrer,  the 
substance  of  the  plea  is  to  be  considered.  The  plea  alleges 
that  HinUm  discovered  to  Petrie,  who  thereupon  sued  and 
obtained  judgment,  but  that  an  audUa  querela  is  depending. 
There  are  two  objections  to  this  plea:  1.  That  by  the  de- 
fendant's  own  showing  it  appears  that  Hinton^s  audita  que- 
rela  is  still  depending,  and  that  therefore  it  is  uncertain 
whether  he  is  liable  or  not ;  and  secondly,  that  supposing 
the  plea  to  be  true,  and  that  HhUon  will  succeed  in  his 
audita  querela^  still  Lord  PorcheHer  is  entitled  to  his 
exemption,  under  the  clause  in  the  act«  The  moment  judg* 
nient  was  obtained,  on  Lord  Porchester's  discovery  and  in- 
formation, his  exemption  was  complete.  Suppose  that  the 
king  should  pardon  an  offender,  in  a  case  where  a  reward  is 
annexed  to  the  conviction,  the  right  of  the  informer  would 
not  be  thereby  divested.  In  all  cases  of  rewards  on  con- 
victions, the  right  attaches  immediately  in  the  verdict.  In 
Gunn's  case^  tried  at  Salisbury ,  the  defendant  was  permitted 
to  give  in  evidence  the  record  of  a  judgment  against  Bristow  ; 
and  it  was  held  sufficient,  although  Bristow  was  entitled  to 
his  audita  querela^  and  on  bringing  it  would  be  exempted. 

Woody  contra, — The  Court  will  dismiss  from  their  memory 
every  thing  that  is  not  on  the  record.  Lord  Porchester  ought 
to  have  taken  the  objection  to  the  plea  earlier.  He  cannot 
now  take  it,  after  having  offered  a  traverse.  [Lord  Mans- 
field and  Buller,  /.,  said,  that  as  this  was  not  matter  of 
form  the  plaintiff  might  go  back  to  the  first  fault.}  The 
objection  is  matter  of  form,  but,  whether  form  or  not,  if  the 
plaintiff  offers  an  issue,  he  cannot  afterwards  avail  himself 
of  matter  of  law.  To  permit  this  would  be  highly  inoon- 
venient.  The  objection  is  that  the  matter  is  triable  by  the 
record.  Certainly  matter  of  record  must  be  tried  by  the 
record,  but  that  is  matter  contained  in  the  records  Here 
there  is  no  dispute  as  to  what  is  contained  in  the  record. 
According  to  it,  both  the  judgments  are  on  the  same  day; 
the  defendant  does  not  deny  this,  but  he  alleges  a  priority 
on  the  same  day.  This  fact  cannot  be  tried  by  the  record, 
for  it  does  not  appear  on  the  record.    A  judgment  given  a 


(c)  B,R.,T.\AJacA,UoL 
128,  Moor,  864,  S.C. 


(/)  B.  R.,  E.  33  G.  2,  2 
Burr.  9dO;  1  Biachi.  207,  S.CV 
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month  later  than  another  may  stand  first,  for  all  judgments 
are  entered  as  first  brought  in.  The  time  of  signing  judg- 
ment is  triable  in  pais,  and  not  by  the  record.  [Lord 
Mansfield. — The  great  question  is,  can  you  by  law  say 
they  were  of  difi^erent  days  ?]  By  law  a  man  may  be  per- 
mitted to  aver  a  material  circumstance  which  does  not  con- 
tradict the  record.  The  cases  of  Hutchinson  v.  Thotnas 
and  Jackson  v.  Gisling  are  strongly  in  favour  of  the  de- 
fendant. In  the  first  it  was  held  that  the  defendant  ought 
to  have  averred  the  particular  days  in  the  term  when  the 
informations  were  exhibited.  This  shows  that,  though  in 
law  the  term  is  only  one  day,  yet  that  an  allegation  may  be 
admitted  that  an  information  was  exhibited  in  an  earlier 
part  of  the  same  legal  day.  The  latter  case  is  to  the  same 
efiect.  Both  of  these  cases  were  cited  in  Combe  v.  Pitt(g), 
where  the  principle  of  the  decision  was,  that  priority  of  time 
may  be  averred  if  it  be  materiali  and  that  although  the  law 
does  not  in  general  allow  fractions  of  a  day,  yet  it  will  allow 
fractions  even  of  an  hour  where  it  is  material  to  distinguish. 
In  SmaUcomb  v.  Buckingham  (A),  which  was  an  action  against 
a  sheriff  who  had  received  tyrofi./a.'s  on  the  same  day,  and 
executed  the  last  first,  the  Court  said  that  if  two  writs  conie 
to  the  sheriff  the  same  day,  he  ought  to  execute  that  writ 
first  which  came  to  hand  first,  and  that  in  such  case  there  is 
a  prius  and  a  posterius  in  the  same  day.  If  this  be  the 
rule  with  reganl  to  writs,  why  will  it  not  hold  with  r^ard 
to  judgments?  There  are  no  authorities  to  the  contrary, 
and  those  already  cited  are  in  favour  of  the  plea.  In  Hynd^s 
case  (t),  it  became  material  to  ascertain  the  precise  day  of 
an  enrolment,  which  appeared  to  be  generally  of  the  term. 
It  was  contended,  that  as  it  did  not  appear  by  the  record 
what  day  of  the  term  the  deed  was  enrolled,  but  generally 
of  Easter  Term,  it  should  be  intended  to  be  enrolled  the 
first  day  of  that  terra ;  and  it  was  said,  as  in  this  case,  that 
the  effect  and  validity  of  the  record  would  be  tried  by  the 
country,  which  would  be  against  the  rule  of  law.  But  the 
Court  held  the  averment  good,  and  that  it  did  not  impugn 
any  thing  apparent  upon  the  record.  They  also  held,  that 
aldiough  the  enrolment,  or  other  matter  of  record,  could  not 
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be  tried  by  the  country,  yet  that  the  time  when  the  enrol- 
ment was  made  should  be  tried  by  the  country.  The  time 
of  receiving  a  writ  or  of  signing  a  judgment  is  not  matter  of 
record,  but  matter  extrinsic. 

With  regard  to  the  substantial  part  of  the  plea,  it  is 
objected  that  an  audita  querela  is  stated  to  be  brought  by 
Hinion,  It  may  be  admitted  that  that  alone  would  not  be 
sufficient,  but  the  facts  are  stated  which  entitle  him  to  his 
indemnity.  The  mention  of  the  audita  querela  is  only  in- 
troduced to  show  that  he  has  not  been  guilty  of  any  laches. 
The  Court  will  not  construe  the  statute  verbally,  but  will 
give  it  substantial  effect.  It  would  be  absurd  that  the  dis- 
covery of  an  indemnified  person  should  indemnify  the  dis- 
coverer. It  is  meant  that  the  party  indemnified  should  be 
the  means  of  bringing  somebody  to  justice.  If  it  were 
otherwise,  a  discovery  might  as  well  be  made  by  notice  in 
the  Gazette.  HintorCs  action  was  commenced  before  Lord 
Porche8ter\  discovery,  and  he  has  also  the  priority  of  judg- 
ment. At  the  moment  of  judgment  being  given  he  was 
pardoned ;  but  as  no  plea  puis  darrien  continuance  could 
be  pleaded,  judgment  was  entered  against  himself  in  form. 
But  nihil  operatur. 

Lord  Mansfield. — The  great  question  is  of  much  national 
importance,  and  has  not  been  gone  into.  It  is  this — what 
completes  the  discovery,  and  to  what  time  does  it  relate  ?  If 
it  can  be  said  that  the  judgments  are  of  difierent  times,  there 
is  no  way  of  trying  that  question  but  by  the  country.  If 
not,  there  is  nothing  which  a  jury  can  try.  It  is  an  ancient 
and  fundamental  maxim,  that  judgments  and  acts  of  par- 
liament are  of  the  first  day  of  the  term  or  of  the  session. 
As  to  judgments,  for  the  sake  of  a  lien  on  land,  an  exception 
has  been  introduced  by  statute.  A  fiction  shall  not  be  con- 
tradicted in  order  to  defeat  the  ends  of  that  fiction,  but  it 
may  be  contradicted  if  its  objects  are  not  thereby  destroyed. 
To  comply  with  particular  statutes  these  averments  are  ad- 
mitted. This  doctrine  was  much  gone  into  in  Forster  v. 
BouTier  (A:),  in  which  I  took  a  good  deal  of  pains. 

The  case  stood  for  further  argument,  and  in  Easter  Term 
(20th  May)  was  argued  by  Batt  for  the  plaintiff,  and  by 
Bearcrqft  for  the  defendant. 

Batty  for  the  plaintiff. — By  the  established  rules  of  law 
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cited  on  the  other  side  are  all  distinguishable.  Hynies  cast 
related  to  the  enrolment  of  deeds,  which  are  required  by  lair 
to  be  enrolled  within  a  certain  time,  so  that  an  inquiry  into 
the  time  becomes  material.  In  Johnson  v.  Smith  the  words 
of  Lord  Mansfield  are  in  favour  of  the  present  plaintiff. 
"  The  reason  why  nobody  shall  be  permitted  to  aver  that  a 
judgment  was  signed  after  the  first  day  of  the  term,  or  thai 
B.fi.fa.  was  taken  out  in  vacation,  is,  because  the  fact  is  not 
relevant.  The  legal  consequences  do  not  depend  upon  the 
truth  of  the  fact  on  what  day  the  judgment  was  completed, 
or  the  writ  oiji.fa,  actually  taken  out,  but  upon  the  rule  of 
law  that  they  shall  be  deemed  complete,  and  bind,  to  all 
intents  and  purposes,  by  relation""  («).  In  SnwUcombe  v. 
Buckingham^  the  question  was  upon  an  extrinsic  fact,  viz. 
the  delivery  of  the  writ  to  the  sheriff.  Combe  v.  Pitt  was 
decided  upon  the  priority  of  action. 

With  regard  to  the  merits  of  Petrie*s  plea,  the  audita 
querela  is  still  depending,  and  it  is  therefore  doubtful 
whether  Hinton  will  be  indemnified. 

But  the  most  material  question  still  remains  to  be  dis- 
cussed, whether,  upon  the  fair  construction  of  the  statute. 
Lord  Porchester  is  entitled  to  an  indemnity.  The  statute, 
which  is  very  penal,  and  ought  not  to  be  extended  in  its 
construction,  says,  that  if  any  person  offending  against  the 
act  shall,  within  twelve  months,  discover  any  other  person 
offending,  so  that  such  person  so  discovered  be  thereupon 
convicted^  then,  &c.  The  meaning  of  the  word  convicted 
appears  from  the  cases  of  Sutton  v.  Bisltop  {t)^  and  The 
King  V.  Mead  (w).  [Lord  Mansfield. — In  vulgar  speech 
conviction  means  verdict,  but  in  legal  language  there  is  no 
conviction  before  judgment.]  The  conviction  and  the  punish^ 
ment  are  distinct.  Lord  Porchester  has  obtained  judgment 
against  Hinton;  Hinton  is  therefore  convicted^  and  Lord 
Porchester  is  indenmified.  But  it  is  said  that  the  discovery 
of  a  person  who  is  himself  indemnified,  is  not  a  discovery 
within  the  act.  The  discoverer  cannot  know  whether  the 
person  whom  he  informs  agmnst  is  or  is  not  indemnified.  It 
is  a  transaction  in  its  nature  secret,  and  shall  the  informer, 
after  having  done  all  that  lay  in  his  power,  be  barred  of  his 
reward  on  account  of  a  fact  which  he  had  no  means  of 
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knowing  ?  It  would  be  a  breach  of  the  promise  made  by 
the  le^slature.  Suppose  an  act  of  parliament  holds  out  a 
reward  for  the  discovery  of  an  accomplice,  and  that  the 
prisoner,  after  trial,  breaks  prison,  shall  the  informer  lose 
his  reward  ?  [Lord  Mansfield. — That  will  depend  upon 
the  construction  of  the  act  of  parliament  or  proclamation.] 
There  is  no  case  precisely  in  point,  but  the  case  of  the  ap- 
prover mentioned  in  3  Inst  130.  approaches  the  nearest 

Bearcrqfi,  contra. — There  are  two  principal  questions  on 
this  record :  1.  On  the  construction  of  the  statute ;  and,  2* 
On  the  rule  as  to  the  relation  of  judgments.  Lord  Por- 
diesier  is  the  actor,  and  comes  forward  to  pray  of  the  Court 
to  bar  Mr.  Petrie  of  his  execution  on  the  judgment  he  has 
obtained  against  him.  Lord  Porchester*%  case  is  this :  he 
says,  "  It  is  true,  Mr.  Petrie  has  recovered  four  judgments 
against  me;  yet  he  ought  to  be  barred,  because  I  am  a  per- 
son entitled  to  an  indemnity  on  the  true  construction  of  the 
act ;  and  the  grounds  of  my  indemnity  are,  that  one  Hinton 
has  been  proceeded  against  on  my  discovery,  and  was  prose- 
cuted to  conviction  before  I  was.*"  To  this  Mr.  Petrie  an- 
swers, "  All  that  you  allege  may  be  true,  but  Hinton  is 
himself  an  indemnified  man,  by  having  discovered  Hopkins 
before  you  made  the  discovery  oiHintonh  bribery;  and  the 
judgment  against  Hopkins  was  prior  to  the  judgment  against 
HintonT"  The  statute  requires  that  some  person  who  has 
been  guilty  of  bribery  should  be  punished.  The  discoverer 
is  indemnified  and  discharged  Jrom  aU  penalties  and  dis- 
abilities ;  but  it  is  clear  that  the  statute  only  intended  that 
he  should  be  discharged  in  case  he  substituted  some  other 
offender  in  his  place  to  bear  those  penalties  and  disabilities. 
But  if  Hinton  was  indemnified,  no  such  person  was  sub- 
stituted. Unless  this  be  the  true  construction  of  the  act,  out 
of  the  three  persons  who  have  offended  against  the  law,  only 
one  would  be  punished.  Lord  Porchester  and  Hinton 
would  escape,  and  Hopkins  alone  would  be  punished. 

Upon  the  second  question  the  defendant  contends  that  he 
was  entitled  to  aver  priority  of  judgment  by  the  fraction  of 
a  day.  No  reason  has  been  assigned  for  the  rule  which 
directs  the  relation  of  judgments.  Whenever  good  sense 
and  the  policy  of  law  requires  that  rule  to  be  dispensed 
with,  it  must  yield.  In  Jictione  juris  consistit  cequitas.  It 
is  true  that  an  averment  that  a  writ  issued  in  vacation  will 
be  bad  for  the  purpose  of  destroying  the  writ;  but  whenever 
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equity  and  good  sense  require  that  the  time  of  commencing 
the  action  should  be  ascertained  from  the  issuing  of  the  writ, 
such  an  inquiry  is  allowed,  as  was  settled  in  Johnsony .  Smith, 
which  was  a  very  elaborate  judgment.  It  is  true  that  it  was 
the  case  of  a  writ;  but  a  writ  is  a  record  as  well  as  a  judg- 
ment. All  the  arguments  in  Hynd^s  case  apply  here.  It 
was  an  enrolment ;  but  the  operation  of  an  enrolment  arises 
out  of  the  circumstance  of  its  being  a  record  {x).  In  Stvann 
V.  Broome  (y)  the  Court  would  not  permit  a  judgment  to 
relate  to  the  first  day  of  term,  because  it  could  not  be  prior 
to  the  return.  [Lord  Mansfield. — The  rule  laid  down 
in  that  case  was,  that  a  judgment  relates  to  the  essoin  day 
of  the  term,  unless  any  thing  appears  upon  the  record  to  the 
contrary,  showing  that  the  judgment  cannot  have  that  re- 
lation.] It  is  not  necessary  to  ask  the  Court  to  violate  the 
rule  of  relation  to  the  first  day  of  term.  The  defendant  only 
wishes  to  have  his  priority  on  that  day  recognised.  The  two 
judgments  could  not  have  proceeded  unoflatu^  whether  pro- 
nounced by  the  Court  or  written  by  the  ofiicers.  The  statute 
of  frauds,  it  is  true,  only  requires  the  day  to  be  marked,  but 
the  register  act  for  Middlesex  directs  the  hour  to  be  noted(2r). 

But  there  is  another  relation  to  be  attended  to — the  re- 
lation of  the  discovery  from  the  time  of  judgment,  which 
carries  the  indemnity  back  to  the  time  of  discovery.  Hinton 
then  had  an  inchoate  indemnity,  and  the  discoverer  runs  the 
risk  of  the  person  discovered  being  indemnified. 

Lord  Mansfield. — The  general  question  is,  whether 
Lord  Porchester  has  convicted  any  one,  not  having  been 
before  convicted  himself?  If  the  fraction  of  a  day  can  be 
gone  into,  then  Hinton  has  a  judgment  prior  to  Lord  Por- 
chester^s.  If  the  question  of  the  fraction  of  a  day  cannot  be 
gone  into,  Hinton  is  still  an  indemnified  person,  and  it  comes 
to  this — Is  the  discovery  of  an  indemnified  person  sufficient  ? 

As  to  the  fraction  of  a  day,  fictions  are  instituted  for 
general  utility  and  the  furtherance  of  justice.  The  ground 
of  the  rule,  that  there  shall  be  no  priority  of  judgment,  was 
to  prevent  all  confusion,  and  all  races  for  preference.  No 
fiction  is  allowed  to  be  questioned  for  the  purpose  of  over- 


(x)  As  to  an  enrolment  of  a 
deed  being  a  record,  see  JVi/- 
mark's  case,  B.  IL,  M,  35  &  36, 
FJ.  5  Rep.  74  b-,  2  Roll,  119, 
120;  Gilb.  Ev.  22;  Com.  Dig. 
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To  the  rejoinder  the  plaintiff  demurs,  and  assigns  for 
cause,  that  it  appears  by  the  proceedings  in  this  case  that 
the  judgment  against  Hopkins  and  the  judgment  against 
Hintan  are  both  given  at  the  same  time,  and  therefore  the 
averment  of  the  priority  is  not  admissible ;  and  that  being  a 
matter  upon  the  record,  it  ought  to  be  tried  by  the  record, 
and  not  by  the  country. 

Upon  this  record  four  points  have  been  made  in  argu- 
ment. The  first  three  on  the  pleadings,  and  the  last  on  the 
construction  of  the  statute  2  Geo.  2,  c.  24. 

1.  Whether  the  priority  of  one  judgment  over  another 
can  be  averred,  when  it  is  admitted  on  the  record  that  both 
judgments  were  given  on  the  same  day. 

2.  Supposing  that  such  an  averment  can  be  made,  whether 
it  is  a  fact  that  can  be  tried  by  the  country. 

3.  Supposing  that  the  question  ought  to  be  tried  by  the 
record,  whether  the  plaintiff,  having  in  his  replication  tra- 
versed the  priority  of  the  judgment,  shall  be  admitted  to 
take  an  objection  to  his  own  traverse. 

4.  Whether,  admitting  the  judgment  obtained  by  a  dis« 
coverer  to  be  an  indemnity,  though  of  the  same  day  with 
the  judgment  against  him,  a  conviction  of  a  person  in* 
demnified  be  an  exemption  within  the  statute. 

As  to  the  first  point.  It  is  laid  down  in  Johnson  v. 
Smithy  that  judgments  shall  be  complete,  and  shall  bind,  to 
all  intents  and  purposes,  by  relation.  This  is  the  rule  of 
the  common  law,  and  no  authority  can  be  found  to  contra- 
dict it.  In  Stanford  v.  Cooper  (a)  ^  a  sci.Jh.  was  brought 
on  a  judgment  in  debt  obtained  in  Hilary  Term;  the  de- 
fendant pleaded  a  statute  acknowledged  the  2Sd  oiJaniiary^ 
and  on  demurrer  it  was  adjudged  that  the  judgment  related 
to  the  essoin  day.  That  was  a  very  strong  case,  for  the 
statute  was  acknowledged  on  the  day  before  the  first  day  of 
the  term,  and  the  Court,  which  is  bound  to  take  notice  of 
its  own  proceedings,  must  know  and  see  that  the  judgment 
could  not  be  given  till  the  23d  of  Januartf^  and,  conse- 
quently, was  subsequent  to  the  statute.  They  held,  how- 
ever, that  the  legal  fiction  and  relation  should  prevail 
against  the  truth  and  fact  of  the  case.  In  Gerrard  v. 
N orris  {b)y  the  plaintiff  was  in  under  an  elegit^  the  judg- 
ment being  given,  Crastin  v.  TVin,  which  was  the  20th  of 
June.    The  defendant  claimed  by  virtue  of  an  extent  under 

(ci)  B.  /?.,  H.  3  Car.  \,  Cro.         (b)  Latch,  53. 
Car.  102. 
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the  acts  of  the  party,  and  as  such  may  be  put  in  issue.  But 
this  general  rule  of  law,  like  most  others,  is  subject  to  ex* 
ceptions.  I  will  mention  two,  which  comprehend  all  the 
cases  in  any  degree  applicable  to  the  present. 

The  first  exception  is  where  the  precise  time  of  signing  a 
judgment,  or  of  doing  any  other  act  of  record,  is  made  ma- 
terial by  statute,  as  in  the  case  of  a  bargain  and  sale  enrolled, 
which  must  be  within  six  months  after  execution ;  or  as  in  the 
case  of  a  judgment,  between  purchasers,  where,  by  positive 
statute,  the  time  of  signing  the  judgment  must  be  marked 
on  the  roll,  and  the  judgment  shall  bind  from  that  time  only. 
Hide's  case  was  determined  on  the  statute.  But  the  ex- 
ception arising  out  of  positive  statute  law  proves  the  rule  of 
the  common  law,  for  it  was  that  rule  alone  which  made  the 
statute  necessary  in  cases  in  which  the  legislature  thought  an 
exception  from  the  general  rule  of  law  ought  to  be  made. 

The  second  exception  arises  at  common  law,  where  there 
is  a  special  memorandum,  before  the  bill,  of  a  particular  day. 
In  such  case,  as  it  appears  upon  the  record  when  the  bill 
was  filed,  and  as  judgment  could  not  be  given  before  the 
bill  was  filed,  the  judgment  can  only  have  relation  to  the  time 
of  the  filing  of  the  bill.  This  appears  to  be  the  foundation 
of  the  judgment  in  Hays  v.  Wright  (/).  The  first  reason 
^ven  by  the  Court  in  that  case  cannot  be  supported,  for  if 
the  award  was  void  there  could  be  no  cause  of  action.  The 
second  reason  is  the  only  one  on  which  the  judgment  can  be 
supported.  It  is  there  allowed  that,  in  point  of  law,  every 
judgment  relates  to  the  first  day  of  term;  but  the  Court 
thought  it  was  admitted  on  that  record  that  the  former  judg- 
ment was  given  after  the  20th  of  April.  So,  in  the  case  of 
Miller  v.  Bradley,  the  Court  held,  that  if  it  appeared  by 
continuances  that  it  was  not  a  judgment  till  a  particular  day 
in  the  term,  it  should  not  relate  to  the  first  day  of  the  term. 
It  appears  also  from  3  Salkeld,  (m)  that  judgment  shall  re- 
late to  the  first  day  of  the  term  as  much  as  if  it  had  been 
given  on  that  very  day,  unless  there  is  a  memorandum  to 
the  contrary,  and  continuances  till  another  day.  For  these 
reasons  we  are  of  opinion  that  it  is  not  competent  to  aver  the 
priority  of  one  judgment  before  another  in  a  case  where 
both  judgments  are  given  on  the  same  day. 

This  opinion  makes  it  unnecessary  to  consider  the  two 
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cussing  the  fourth  quc&tioD,  sui&cient  to  entitle  HintonXo 
his  indemnity. 

The  only  part  of  this  objection  that  remains  to  be  con- 
sidered is,  whether  the  Court  can  decide  upon  this  fact,  since 
HinUm  is  not  a  party.  It  would  be  very  unequal  justice  if 
it  could  not.  Both  parties  to  this  record  are  interested  in 
the  event — the  legality  of  the  judgment  against  Hinton. 
Lord  Porcheater  in»sts  that  he  has  a  right  to  avail  himself 
of  it,  and  relies  upon  it  as  his  indemnity.  Justice  demands 
that  Peirie  should  allege  any  reasons  he  can  to  show  that 
such  judgment  is  ill  founded,  or  of  no  avail.  He  can  only 
do  so  by  stating  the  objection  in  the  manner  he  has  done, 
for  he  could  neither  maintain  an  audita  querela  nor  a  writ  of 
error.  A  judgment  is  conclusively  binding  upon  those  only 
who  are  parties:  all  others  have  a  right  to  dispute  the  jus- 
tice, propriety,  and  fairness  of  it,  when  it  becomes  material 
to  them  to  do  so.  Suppose  that  Hinton^  notwithstanding 
his  title  to  an  indemnity,  chose  to  submit  and  to  pay  his 
<£500,  for  the  sake  of  saving  as  many  thousands,  to^Lord 
Porchesterj  and  therefore  brought  no  audita  querela — ^it  is 
impossible  that  such  a  judgment  could  conclude  PetriCy  who 
was  no  party  to  it. 

The  second  ground  of  argument  on  behalf  of  Lord  Par* 
Chester  was,  that  admitting  Hinton  should  hereafter  be  re- 
lieved, or  had  now  been  relieved,  still  Lord  Porchester  would 
be  entitled  to  an  indemnity  because  he  had  prosecuted  Hifi" 
ton  to  conviction ;  and  it  was  said  that  this  resembled  the 
case  of  an  indemnity  given  on  a  conviction  which  has  been 
followed  by  the  king's  pardon.  The  case  of  a  conviction 
upon  an  indictment  and  subsequent  pardon  does  not  warrant 
the  argument,  but  the  reason  applies  strongly  the  other  way. 
In  criminal  proceedings  the  verdict  is  the  conviction,  and  it 
remains  a  conviction  notwithstanding  the  effect  of  it  is  done 
away  by  a  pardon.  The  party  who  procures  such  a  con- 
viction has  performed  the  condition  on  which  he  obtains  his 
indemnity,  and  the  subsequent  conduct  of  the  Crown  cannot 
devest  the  right  of  the  party.  But  even  there  it  must  be  a 
legal  conviction,  and  capable  of  being  carried  into  execution, 
or  the  discoverer  is  not  strictly  entitled  to  his  indemnity. 
Thus,  if  the  prisoner  is  tried  on  an  insufficient  indictment, 
and,  judgment  being  arrested,  is  indicted  again,  the  accom- 
plice.is  bound  to  appear  as  a  witness  on  the  second  trial,  or 
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he  will  not  be  entitled  to  his  pardon.  So,  in  this  case,  the 
conviction  must  be  legal  and  sufficient;  but  in  a  civil  pro- 
ceeding the  conviction  can  only  be  on  judgment. 

This  brings  it  to  the  question,  whether  the  judgment 
against  Hinton^  he  being  indemnified,  is  such  a  conviction 
as  entities  Lord  Porchester  to  an  indemnity.  That  ques- 
tion in  reality  amounts  to  this.  Whether  a  conviction  to  en- 
tide  a  person  to  an  indemnity  must  be  such  a  conviction  as 
may  be  followed  by  execution  and  by  punishment,  or  whe- 
ther it  be  sufficient  if  it  be  a  conviction  in  form  only.  The 
very  statement  of  the  proposition  decides  it  There  is  no 
case  of  a  conviction  on  an  insufficient  indictment,  and  the 
reason  assigned  in  Sutton  v.  Bishop  proves  that  point  beyond 
all  contradiction ;  for  Mr.  Justice  Yates  lays  it  down,  that 
the  plain  intention  of  this  clause  is  to  substitute  another 
offender  in  the  place  of  the  party  discovering,  so  as  to  sub- 
ject him  to  all  the  penal  consequences  of  the  offence.  But 
Lord  Porchester  has  not  substituted  any  other  offender  in 
his  place  who  can  be  the  object  of  punishment.  Hinton  is 
not  liable  to  any  of  the  penalties  or  disabilities  of  the  act; 
and  therefore,  if  such  discovery  were  allowed  to  exempt 
Lord  Porchester^  no  example  could  be  made,  and  the  law 
would  be  rendered  of  no  effect. 

It  has  been  contended  that  Lord  Porchester  has  the  merit 
of  discovering  so  far  as  it  was  in  his  own  power;  and  that  as 
the  punishment  or  the  escape  of  the  offender  does  not  rest 
with  him,  he  ought  not  to  suffer  for  that  which  it  is  out  of 
his  power  to  accomplish.  The  answer  is,  that  whatever  may 
have  been  the  intention  of  Lord  Porchester^  he  has  not  done 
that  which  he  undertook  to  do — he  has  not  brought  another 
offender  to  punishment.  It  is  upon  the  performance  of  that 
act,  and  not  upon  the  intention  of  the  party,  that  the  legis- 
lature has  made  the  indemnity  depend.  We  are  therefore 
of  opinion  that  there  must  be 

Judgment  for  the  defendant  (n). 
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(n)  The  doctrine  of  the  re- 
lation of  judgments  to  the  first 
day  of  the  term  has  been  re- 
cognised and  acted  upon  in  a 
variety  of  cases.  Bragner  v. 
Langmead,  B.  R.,  M.  37  G.  3, 
7  2\  li.  20 ;  if^  parte  Birch, 
B.  R.,  M.  6  G.  4,  4B.&  C. 


880;  Greenway  v.  Fisher,  B. 
R.,  M.  8G.4,7  B.&  C.  436, 
I  M,&R.  330,  S.  C;  Calvert 
V.  Tomlin^  C.  B„  T.  9  G.  4, 
5  Bingh,  1 ,  2  M.  &  P.  1  .S.  C- 
see  also  Roe  v.  Hersey,  C,  B.^ 
JU.  12G.  3,3  mis.  275. 
Judgments  have  relation  to 
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Upon  this  judgment  Lord  Porckester  appealed  to  the 
House  of  Lordsy  but  the  writ  of  error  was  subsequently 
withdrawn,  and,  on  the  17th  of  Jt%,  1783,  Mr.  Peirie 


the  essoign  day  of  the  tcrm^ 
which,  for  this  purpose,  is  con- 
sidered the  first  day  of  the 
term ;  Bolton  v.  Eyles,  C.  B., 
E.  1  6\4,  2B.hB.  51.  In 
the  matter  oJBurt^  B.  /?.,  T.  7 
G.  4,  5  B.&  C.C68;  Laidler 
V.  Elliott,  B.  R.y  i/.  5  &  6  G.  4, 
3  B.  &  C.  743 ;  fVhittaher  v. 
WhUtaker,  B.  jR.,  M.  9  G.  4, 
S  /?.  &  C.  768.  But  it  is  said 
that,  in  actions  by  bill,  the  judg- 
ment relates  only  to  the  first 
day  of  full  term.  Per  Buller, 
J, ;  Richards  v.  Hint  on,  B,  R., 
E.  22  G.  3 ;  and  see  2  T.  7?. 
576,  Tidd'$  Pr.  967  (n),  8th 
ed. 

The  rule,  that  (except  for  the 
pu  rposes  of  the  statute  of  frauds) 
judgments  must  have  relation  to 
the  first  day  of  term  in  all  cases, 
was  fully  recognised  in  Green- 
may  v.  Fisher,  B.  R.,  M.  8  G.  4, 
7  B.&C.  436,  \M.&R.  330, 
S,  C.  **  At  common  law,  judg- 
ments related  to  the  first  day  of 
the  term  in  which  they  were 
entered  up,  in  like  manner  as  all 
acts  of  parliament  related  to  the 
first  day  of  the  session  in  which 
they  were  passed.  I  take  one 
reason  of  this  to  have  been  that 
there  was  not  any  mode  of  as- 
certaining the  precise  time  at 
which  judgments  were  signed. 
By  the  statute  of  frauds  this 
rule  of  law  was  altered  for  one 
purpose,  and  now  the  Court 
can  for  that  purpose  ascertain 
and  notice  the  time  when  judg- 
ments are  actually  signed.  So, 
if,  by  the  words  ot  an  act  of  par- 
liament, the  commencement  of 
its  operation  is  confined  to  a 
|iarticular  day,  that  may  be  no- 
ticed by  the  Court.  But,  with 
the  exception  of  those  instances. 


the  old  rule  of  relation  still  pre- 
vails." Per  Lord  Tbntsbdrn, 
ibid.  In  the  case  of  Bennett  v. 
Isaac^  Scacc.  £.  3  G.  4, 1 0  Price, 
154,  the  Court  of  Exchequer 
appear  to  have  considered  the 
rule  less  strictly.  **  A  judgment 
of  the  vacation  being  considered 
as  referring  to  the  first  day  of 
the  term  is  merely  a  fiction  of 
law;  and  it  may  have  many 
good  efifects,  as  the  rendering  a 
search  more  easy :  but  that  fic- 
tion must  not  be  suffered  to  work 
an  injustice,  and  that  is  an  esta- 
blished maxim  of  the  law.  The 
Court,  to  prevent  its  operating 
injuriously,  may,  and  frequently 
do,  inquire  of  the  fact  of  the 
actual  day  on  which  judgment 
was  entered  up,  as  for  the  pur- 
pose of  ascertaining  whether  the 
case  is  within  the  statute  of 
limitations,  and  on  other  oc- 
casions of  the  like  nature.  By 
inspection  of  the  record  we  find 
that  an  imparlance  was  granted 
till  the  23d  of  January;  and 
from  the  marginal  note  we  learn 
the  precise  day  on  which  judg- 
ment was  actually  signed ;  and 
the  marginal  note  is  part  of  the 
record,  and  it  is  made  so  for 
the  express  purpose  of  prevent- 
ing injustice  in  consequence  of 
the  legal  fiction."  PerGaAHAM, 
B.,  ibid.  165.  *'  With  resnect 
to  the  fiction  under  which  these 
judgments  are  nominally  con- 
sidered of  the  first  day  of  the 
term  in  which  they  bear  teste, 
I  think  that  we  may  notice  ju- 
dicially that  fiction,  and  correct 
it  by  the  fact  where  it  may  be- 
come necessary  to  the  justice  of 
the  case  that  we  should  do  sow 
For  instance,  we  may  take  no- 
tice that  the  judgment  in  this 
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1783  ^^^^  ^^^^  working  the  mine  tot  Bome  time,  great  quantities 
of  water  came  in  by  faults  in  the  mine,  notwithstuiding 
which  the  stipulated  quantity  of  coals  might  have  been  got, 
but  at  a  greater  expense  than  they  could  possibly  repay. 
The  words  in  the  exception  were  **  merchantable  coal.^ 
BuLLER, «/.,  said,  that  the  defence  was  certainly  not  within 
the  words  of  the  exception,  but  desired  the  juiy  to  find  the 
facts  specially.  The  jury,  however,  found  for  the  plaintiff 
generaJly.     A  rule  for  a  new  trial  having  been  obtained, 

Bearcrg/t  and  Wood  showed  cause. — **  Merchantable 
coal^  means  that  the  coal  when  got  should  be  of  such  a 
quality  as  to  be  saleable.  The  term  has  no  relation  to  the 
expense  or  profit  of  getting.  [To  this  Lord  Mansfield 
assented.]  Is  it  the  meaning  of  the  covenant  that  the  lessee 
shall  have  a  profitable  bargain  ?  Is  he  to  be  excused  as 
soon  as  it  becomes  a  losing  bargain  ?  But  on  these  plead- 
ings that  question  cannot  arise.  The  plea  says  that  the 
water  unavoidably  continued  and  remained  in  the  pit,  but 
the  jury  have  found  that  it  might  have  been  removed.  It  is 
immaterial  at  what  iexpense  that  removal  might  be  efiected. 

Lee,  S.  6.,  and  Baldwin^  contra. — The  covenant  must 
receive  a  reasonable  interpretation,  according  to  the  intent 
of  the  parties ;  but  it  never  could  have  been  their  intention 
that  the  water  should  be  removed  at  all  events,  and  at  what- 
ever expense.  Could  it  have  been  intended  that  the  lessee 
should  continue  to  raise  coals  at  this  expense  for  forty-five 
years,  and  thus  entirely  ruin  himself?  The  accident  was 
unavoidable  by  those  means  which  a  person  working  the 
mine  for  his  own  benefit  would  use.  It  could  only  be 
avoided  at  an  expense  which  rendered  the  profitable  working 
of  the  mines  impossible.  The  covenant  merely  meant  to 
guard  against  the  wilful  negligence  or  misfeazanoe  of  the 
lessee,  and  could  never  have  been  intended  to  embrace  a  case 
like  the  present.  [BaJdunrij  on  the  part  of  the  plaintiff, 
here  offered  to  accept  a  surrender  of  the  lease.] 

Lord  Mansfield. — The  offer  to  take  a  surrender  of  the 
lease,  and  the  refusal  on  the  part  of  the  defendant,  go  a 
great  way  towards  explaining  the  real  nature  of  this  case, 
and  the  intention  of  the  parties.  This  brings  us  to  the  con- 
sideration of  the  covenant.  The  lessor  is  to  receive  a  rent 
in  proportion  to  the  coals  raised,  and  therefore  it  becomes 
necessary  to  stipulate  that  a  certain  quantity  shall  be  raised. 
But  they  are  not  to  be  raised  in  case  of  unavoidable  aod- 


d«nt    UnavoidaUe  acctdent  means  an  accident  physically       J783. 
unavoidable.    An  interruption  for  some  months  will  not 
discharge  the  lessee.    All  coal-pits  are  subject  to  such  acci- 
dents.   Upon  these  pleadings  the  profit  does  not  come  in 
question. 

WiLLEs,  Justice, — I  am  of  the  same  opinion. 

BuLLER,  Justice. — I  am  clearly  of  opinion  that  the  deed 
will  not  bear  the  construction  contended  for  by  the  defendant, 
which  appears  to  have  been  an  after-thought  subsequent  to  the 
pleadings  being  drawn.    In  my  opinion  the  verdict  is  right. 

Rule  discharged. 


Tamm,  Widow,  and  Another,  v.  Williams  and  Another  (a).      ^^X^ 

X  HIS  was  an  action  for  goods  sold  and  delivered,  and  the  ^  »  pl«  of 
declaration  contained  the  common  counts.    The  defendants,  i^^fu  mvMbe 
as  to  all  but  <£79  Os.  dd.,  pleaded  the  general  issue ;  and  •tinted  that  the 
as  to  £79  0».  9i,  they  pleaded  the  custom  of  foreign  at-  SSrfldJhirtlie 
tachment  in  London^  which  was  set  out  as  follows :  jmiidiction  of 

That  if  any  person  be  or  hath  been  indebted  to  any  omrt*     * 
other  person,  within  the  said  city,  in  any  sum  of  money,  and      Qft^rre,  Whe. 
for  recovery  thereof  such  person  affirm  or  hath  affirmed  a  nay  toftTeMhiit 
bill  in  original  in  debt  in  the  court,  8cc.  (setting  out  the  ^  defendMit 
bill) ;  and  if  the  sergeant-at-mace  return  that  such  de-  tice,^d  tfaaT 
fendant  in  the  bill  original  hath  or  had  nothing  within  the  Ae  pWntiff 
liberties  of  the  said  city  by  which  or  whereby  he  can  be  debti^^t^* 
summoned,  nor  is  nor  was  to  be  found  within  the  same  city;  pWntiff bdow. 
and  such  defendant  at  that  court  bdng  solemnly  called  doth 
not  appear,  or  hath  not  appeared,  but  makes  or  hath  made 
default;  and  in  the  same  court  it  be  or  hath  been  testified 
or  notified  to  the  same  court  by  the  plaintiffs  in  the  said 
original  bill  that  any  other  person  (i)  be  or  hath  been 
indebted  to  any  such  defendant,  in  any  sum  of  money 
amounting  to  the  sum  of  the  debt  in  such  bill  of  ori^nal 
specified,  or  any  part  thereof;  then,  at  the  petition  of  the 
said  plaintifl\  it  is  commanded  to  attach  the  defendant  by 
such  sum  of  money;  and  if  the  sergeant  return  him  to  be 
attached,  and  if  the  defendant  at  four  courts  make  default, 
it  is  usual  for  the  Court  to  command  a  sergeant-at-mace 

(fl)  S.  C.  2  Chitltf  Rep.  438  i        {b)  Amendmeot:    "Within 
but  without  the  secona  argu-    the  said  city." 
ment. 
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tx>  warn  such  other  person,  according  to  the  custom  of 
the  said  city,  to  be  and  appear,  &c.  to  show  if  any  thing 
he  hath  or  knows  of  to  say  for  himself  why  such  pkintiff 
in  such  bill  original  named  ought  not  to  have  execution  of 
such  sum  so  attached  as  aforesaid :  and  if  the  sergeant  re- 
turn such  other  person  to  be  warned,  and  if  such  person 
make  default,  it  hath  been  used  and  accustomed  to  award, 
and  for  such  plaintiff  to  have  execution,  &c.  by  sufficient 
pledges  to  be  found  and  given  by  such  plaintiff,  &c.  to 
restore  to  such  defendant  such  sum  of  money  so  attached, 
if  such  defendiint  within  a  year  and  a  day  from  thence  next 
ensuing  come,  or  hath  come,  into  the  said  court  so  holden  as 
aforesidd,  and  disproves,  or  hath  disproved  or  avoided,  the 
said  debt,  &c ;  and  that  after  such  pledges  found  and  exe- 
cution  had,  such  other  person  hath  been  discharged  against 
such  defendant  of  the  said  sum  so  attached,  and  such  de- 
fendant discharged  against  such  plaintiff  of  such  money  of 
his  debt  in  such  bill  original  demanded  by  such  plaintiff 
so  long  as  such  judgment  and  execution  remain  in  force  and 
effect;  and  if  such  sum  does  not  amount  to  the  whole  sum 
dananded  by  the  plaintiff's  bill,  such  plaintiff  hath  been 
used  to  pray  process  for  the  residue  of  his  said  debt.  [It 
was  not  stated  to  be  usual  for  the  plaintiff  to  make  oath  of 
his  debt  before  execution  awarded.]  The  plea  then  averred, 
that  the  customs  of  London  were  confirmed  by  statute  TRic. 
II. ;  that  TTiomas  Gamer  and  Joseph  Jehmare,  of  London, 
merchants,  affirmed  a  bill  original  against  the  plaintiffs  for 
£600,  and  stated  such  proceedings  to  have  been  had  as  are 
above  described,  particularly  that  the  Court  ordered  the 
l^ntiffis  to  be  attached  by  the  £79  0^.  9d.  due  to  them 
by  the  defendants,  and  the  sergeant-at-mace  returned  them 
attached  by  the  said  £79  0^.  9d.  in  the  hands  and  custody 
of  the  said  defendants  (c),  and  the  command  to  warn  the 
defendants,  and  the  sergeant's  return  that  they  were 
warned  (d).  The  plea  then  stated  the  pledges  found  and 
execution,  and  averred  the  judgment  and  execution  to  re- 
main in  full  force. 

The  defendants  were  nowhere  described  of,  nor  averred 
to  be  in,  the  city. 

The  plaintiffs  demurred  to  this  plea,  and  assigned  for 


(c)  Amendment:    "Within 
the  said  city." 


(d)  Amendment : ''  The  said 
B.  and  T.,  who  were  then 
within  the  said  city." 
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1 783.  ^^^  ^  ^^^  ^  defraud  his  creditor  of  a  remedy  against  his 
property  by  leaving  it  in  the  hands  of  a  third  person.  It 
is  suiScient  to  bring  the  case  within  the  custom,  if  the 
debtor  has  property  within  the  city.  Besides,  a  year  and 
a  day  are  given  to  the  defendant  to  appear  and  put  in  bail; 
and  if  he  does  so  the  attachment  is  at  an  end.  With  rqpard 
to  the  supposed  case  of  collusion  between  the  original  plain- 
tiff and  the  garnishee,  the  debtor  is  not  prejudiced ;  for  if 
there  was  no  debt  he  may  come  in  and  prove  that  fact. 
The  pluntiff  might  have  replied  coUusion.  [Per  Cur.-^ 
What  do  you  say  to  the  objection  that  it  is  not  alleged  in 
the  plea  that  the  garnishee  was  within  the  jurisdiction  ?] 
The  answer  is,  that  if  the  garnishee  and  the  money  were 
not  in  the  city  the  attachment  b  nugatory.  There  is  a 
return  that  the  money  was  in  the  city.  [Buller,  J.— The 
'  custom  is  an  entire  thing ;  and  if  it  is  'wrong  laid,  you 
must  fail.  Could  you  maintain  a  custom  all  over  Englandf 
It  is  a  slip.] 

Davetiport  said,  that  if  the  Court  should  be  of  that 
opinion,  he  should  move  to  amend,  by  adding  that  the 
garnishee  was  within  the  city. 

Lord  Mansfield. — The  money  due  follows  the  person 
of  the  debtor;  therefore  the  garnishee  must  be  within  the 
dty. 

Davenport  (and  Buller,  J.,  assented). — The  custom 
goes  to  goods  in  the  city,  though  the  garnishee  be  else- 
where. 

Lord  Mansfield  agreed,  and  said  that  was  the  distinc- 
tion between  goods  and  a  debt  owing. 

The  case  stood  over  for  Davenport  to  consider  whether 
he  would  amend ;  and  the  plea  having  been  amended  by 
inserting  the  words,  "  within  the  said  city"  (/),  the  case 
came  on  again  to  be  argued  in  this  term  by  Dayrd  for 
the  plaintiffs,  and  by  Chairibre  and  Davenport  for  the  de- 
fendants. 

"^Dayrd  recapitulated  the  arguments  urged  by  him  when 
the  case  was  last  before  the  Court,  and  relied  upon  the 
want  of  the  allegation  of  notice,  and  that  the  party  was 
indebted. 

Chamhre  and  Davenport^  contra. — The  demurrer  has 
admitted  the  custom  to  be  as  stated,  and  the  only  question 

(f)  See  the  amendments  in  the  notes. 
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is,  whether  that  custom  is  legal,  and  has  been  pursued. 
This  custom  of  foreign  attachment  has  been  much  discussed, 
and  is  best  described  in  the  Year  Bookj  22  Edw.  4,  306, 
as  certified  by  Starkey^  recorder  of  London^  **that  if  a 
plaint  be  affirmed  in  London  before,  &c.  against  any  person, 
and  it  be  returned  nihU^  if  the  pIuntifF  will  surmise  that 
another  person  within  the  city  is  a  debtor  to  the  defendant 
in  any  sum,  he  shall  have  garnishment  against  him,  to  warn 
him  to  come  in  and  answer  whether  he  be  indebted  in  the 
manner  alleged  by  the  other;  and  if  he  comes,  and  does 
not  deny  the  debt,  it  shall  be  attached  in  his  hands ;  and 
after  four  defaults  recorded  on  the  part  of  the  defendant, 
such  person  shall  find  new  surety  to  the  plaintiff  for  the 
said  debt,  and  judgment  shall  be  that  the  plaintiff  shall  have 
judgment  against  him,  and  that  he  shall  be  quit  against  the  ^ 
other  after  execution  sued  out  by  the  plaintiff.'^  No  plea 
following  the  form  of  the  custom,  as  here  stated,  has  ever 
been  held  bad.  The  course  with  regard  to  notice  to  the 
party  is  particularly  pointed  out.  There  is  a  summons 
against  the  party;  and  on  nihil  returned  there  is  process 
against  the  garnishee.  In  Fisher  v.  Lane  the  general  issue 
only  was  pleaded,  and  the  evidence  was  only  minutes  taken 
by  the  officer  of  the  city  court,  which  were  defective.  The 
report  of  that  case  in  Wilson  is  very  loose  as  to  the  argu- 
ments and  facts  on  which  the  Court  went.  But  in  the  re^ 
port  in  Blackstone  the  reasons  given  are,  because  there  was 
no  summons  of  the  defendant  Fisher^  nor  any  return  of 
m Af/,  nor  any  information  to  the  Court  of  the  money  being 
in  the  hands  of  the  garnishee.  All  these  circumstances  are 
averred  here.  It  is  not  singular  that  this  form  of  notice 
should  be  sufficient.  In  a  scire  jtuAas  two  mhUs  are  held 
equivalent  to  a  scire  feci.  The  party  has  a  year  to  come 
in,  and  may,  by  giving  bail,  set  aside  the  whole  proceeding. 
With  regaird  to  pursuing  the  custom,  as  stated,  the  case  in 
Latch  does  not  prove  any  thing ;  it  was  adjourned  :  but  it 
was  there  stated,  that  the  debt  must  be  sworn  to ;  and  that 
was  not  averred,  which  may  have  been  a  ground  for  the 
opinion  the  Court  inclined  to.  According  to  the  custom, 
as  stated  in  the  Year  Book^  it  is  sufficient  if  the  plaintiff 
claims  a  debt.     In  Paramore  v.  Pain  (g)  the  plaintiff  in 
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(g)  B.  R.,  H.  40  Eliz.,  Cro,  Eliz.  598.    See  3  Easty  379. 
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the  city  was  also  the  garnishee  (A),  so  that  an  averment  of 
the  debt  was  proper  there,  because  it  was  in  the  knowledge 
of  the  garnishee,  which  in  general  it  is  not.  Fcmt  the  same 
reason  the  debt  might  be  traversed  there,  though  in  general 
not  traversable.  [Buller,  J. — We  must  take  the  custom 
as  stated,  and  you  must  bring  yourself  within  that  custom. 
Now  it  is  stated  that  it  must  be  on  a  debt  due,  and  you 
have  not  alleged  that  there  is  a  debt.  Your  argument  is, 
that  it  is  not  necessary  by  the  custom,  as  stated  in  the  Year 
Bookj  but  it  is  necessary  by  the  custom  laid.]  If  the  debt 
must  be  averred  it  may  be  traversed,  and  that  would  be 
trying  the  cause. 

BuLLER,  Justkc^^We  must  take  the  custom  as  stated ; 
and  the  question  is,  whether  you  have  brought  yourself 
within  that  custom.  The  averments  must  all  be  proved, 
and  the  debt  may  be  proved  by  the  same  evidence  by  which 
the  plaintiff  in  the  original  action  proved  it:  he  may  be 
called  on  to  prove  it 

Lord  MANsFiELn. — There  is  no  difficulty  at  all.  The 
original  plaintiff  is  bound  to  support  it ;  and  if  he  does  not, 
the  garnishee  will  recover  the  money  from  him. 

Chambre  then  asked  {or  leave  to  amend,  which,  with 
some  difficulty,  the  Court  granted. 

The  amendment  was,  by  striking  out  the  special  plea, 
and  pleading  the  general  issue  to  the  whole  («). 


(A)  See  Nandl  v.  HuUeti, 
B.  R.,  T.  2  G.  4,  4  B.  &  A. 
646. 

(i)  But  in  M 'Daniel  v. 
Hughes,  B.  R.,  H.  43  G.  3, 
3  £(ui,  367,  it  was  held  that 
it  was  not  necessary  for  the 
garnishee  to  prove  the  debt  of 


the  plaintiff  below  who  at- 
tached the  money  in  his  hands. 
See  also  Harrington  v,  MaC' 
morris,  C.  B,,  M.  54  G.  3, 
5  Taunt.  228 ;  Banks  y.  Self, 
C.  B.,  T,  54  G.  3,  5  Taunt. 
234  (n),  1  Saund.  67  a  (n). 


Friday,  Phillips  v.  Berryman  (a). 

4th  July.  ffi 

A  recovery  in  -i-  HIS  was  an  action  on  the  statute  of  Marlbridge  for 

replevin  ix  a  taking  an  excessive  distress.     The  declaration  stated,  that 

for  an  excessive  by  a  certain  statute,  &c.  it  was  enacted  that  distresses  should 
dutress. 

(a)  S.  C.  cited  1  Selw.  N.  P.  655,  4th  edit. 
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tenant  to  redeem  the  goods  by  payment  of  the  rent  Lynne 
V.  Moody  (fi).  Trespass  would  not  lie,  because  the  entry 
was  lawful.  The  statute  of  MarHnidge  prohibited  excessive 
distresses,  but  did  not  give  any  specific  remedy.  Still  the 
remedy  must  be  upon  the  statute.  In  replevin  the  plain- 
tiff declares  for  the  unjust  taking  and  detention,  and  not  for 
the  excess.  Evidence  of  the  excess  would  be  nugatory  in 
that  action.  It  will  be  said  that  the  taking  is  averred  to  be 
the  same,  and  that  that  fact  is  admitted  by  the  demurrer; 
but  a  demurrer  only  admits  what  is  well  pleaded,  and  pos- 
sible. Here  the  taking  was  in  one  case  lawful,  in  the  other 
unlawful. 

DavenporU  contra. — ^Although  the  statute  ofMarlbridge 
provides  that  the  party  shall  be  grievously  amerced  for  his 
excessive  distress,  it  does  not  follow  that  there  was  no  re- 
medy at  common  law.  There  has  only  been  one  injury, 
viz.  the  taking  of  the  goods,  and  for  that  injury  the  plain- 
tiff has  elected  to  pursue  his  remedy  by  an  action  of  replevin, 
in  which  he  has  recovered  damages  for  the  taking.  He 
cannot  separate  one  injury,  and  bring  separate  actions  for 
different  parts  of  it.  [Buller,  J.—1{  it  should  appear  on 
the  trial  of  this  action  that  there  was  no  cause  of  distress, 
would  not  the  plaintiff  be  nonsuited?]  It  is  only  where 
there  is  a  just  cause  of  taking  that  this  action  will  lie,  be- 
cause it  was  only  in  that  case  that  a  remedy  was  required. 
An  excessive  distress,  without  cause,  was  completely  remedied 
at  common  law  by  replevin  or  trespass. 

Lord  Mansfield. — Without  doubt  the  plea  is  good. 
The  plaintiff  has  already  recovered  his  goods,  and  damages 
for  the  taking  and  detaining  of  them.  In  that  action  he 
has  treated  the  taking  as  wholly  tortious ;  and  he  shall  not 
now  be  permitted  to  say  that  it  was  rightful  in  part. 
WiLLEs,  Justice^  of  the  same  opinion. 
Buller,  Justice. — The  statute  of  Marlbfidge  meant  to 
give  a  remedy  where  there  was  none  before,  and  on  this 
ground  the  plea  is  good,  for  it  shows  that  the  plaintiff  has 
already  had  his  remedy.  It  is  attempted  to  be  argued  that 
the  taking  is  not  the  same,  but,  in  fact,  it  appears  sufficiently 
that  it  was  the  same.  A  recovery  in  one  personal  action  is 
a  bar  to  all  other  personal  actions  upon  the  same  subject- 


ed) B.  /?.,  M.  3  G.  2,  2  Sir,  851. 
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(€)   a   /?.,   r.   1 1  G,  3,  2         (d)  See  Huars  GHberU  p-  *^* 
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The  King  r.  The  Inhabitants  of  Gjiikdok  Ukdeh^      5!onJay, 

WOOD.  '^  -'"^y- 


(Repuriedf  CaldemiU  ^5%) 


rjiiLPOT  V.  MuLLER,  and  Another. 
{Reported  ante,  voL  i,  p.  ICD.) 


Qth  July. 
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8th  November. 

Dedaiadon  for 
goods  sold  and 
delivered.  Plea. 
Coverture  of  the 
defendant  in 
abatement   Re- 
plication, that 
at  the  time  of 
the  making  of 
the  promiaes 
defendant  was 
living  separate 
and  apart  from 
her  husband  in 
adultery,  and 
that  she  made 
the  promises  on 
her  own  credit, 
and  for  her  own 
necessary  use, 
Ac.  Demurrer. 
Held  that  the 
plea  was  bad  in 
abatement,  as 
not  giving  a 
better  writ 


TuKTLK  V.  Lady  Woesley. 


JL  HIS  was  an  action  of  assumpsit  for  goods  sold  and  de- 
livered, to  which  the  defendant  pleaded  her  coverture  in 
abatement.  Replication,  that  the  defendant,  long  before 
she  made  the  said  promises,  &c.,  and  before  the  exhibiting 
of  the  said  bill,  viz.  on  the  19th  Novembevy  1781,  voluntarily 
and  of  her  own  accord  did  elope  from  and  absent  herself  from 
the  said  Sir  R,  Worsley^  her  said  husband,  and  continually 
from  that  time,  and  at  the  time  of  making  the  said  promises, 
&c.,  and  of  exhibiting  the  said  bill,  hitherto  did  and  still  doth 
absent  herself,  and  lives  separate  and  apart  vA  adultery  from 
her  said  husband,  and  hath  not  been  nor  is  yet  reconciled  to 
her  said  husband ;  and  that  whilst  the  said  defendant  so  ab- 
sented herself,  and  lived  separate  and  apart  in  adultery 
from  her  said  husband  as  aforesaid,  she  the  said  defendant 
made  the  said  several  promises  aforesaid,  on  her  own  credit 
and  for  her  own  necessary  use  and  account,  solely  and  sepa- 
rately, in  the  manner  of  a  feme  sole,  and  not  upon  or  for  the 
use,  credit,  or  account  of  her  said  husband — which  plaintiff 
is  ready  to  verify,  &c.  To  this  replication  the  defendant 
demurred,  and  the  plaintiff  joined  in  demurrer. 
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,  ,^«;^»y> .  Denn  dera.  Bbiddon  and  Another  v.  Page  (a). 

14th  November.  ^  ^ 

Devise  io  s.  N.    J[  jjIS  was  an  eiectment  tried  at  Derby,  where  a  verdict 

Ibrkfe;  re-  ^         ,,        i,../«        %  >  \  ..  /•    t 

mainderto         vfas  found  for  the  plamtitr,  subject  to  the  opinion  of  the 
trustee^  &c ;      Court  on  the  foUowinff  case : 

remainder  to  the  ,^     „  ,.  .i-i.         4»i 

first  and  other         Mary  TroOope^  being  seised  m  fee  of  the  premises  id 

JJ°J**^^^y  question  in  1734,  devised  as  follows:  "As  touching  the 

the  heirslmaie     rest  of  my  temporal  estate,  I  give  and  devise  all  my  mes- 

tive^^d^Mmd  8"*^g^>  lands,  tenements,  and  hereditaments,  at  Whitwell 

for  default  of      and  elsewhere,  to  John  Toplis  and  his  heirs,  upon  the  trusts 

^Jd^J^      following:    To  the   use  of  Thomas  Nash,  and  Mary  his 

the  daughters  of  wife,  for  99  years,  if  they  or  either  of  them  shall  so  long 

or  to  be  b2**"*"  ^^^® '  remainder  to  Samuel  Nash,  son  of  the  said  Thomas 

gotten;  and  for    Nashj  for  life:  remainder  to  the  trustee,  to  preserve  con- 

issue,  to  the*       tingent  remainders :  remainder  to  the  use  of  the  first  son  of 

right  heirs  of      the  body  of  the  said  Samuel  Nash,  and  of  the  heirs  male  of 

Held  that  th«'     ^^^  body  of  such  first  son ;  and  for  default  of  such  issue,  to 

daughters  of       the  use  of  the  second,  and  every  other  son  and  sons  of  the 

csutet  OTly.        body  of  the  said  Samuel  Nash,  severally  and  successively, 

and  in  remainder,  one  after  another,  and  as  they  shall  be  in 

seniority  of  age  and  priority  of  birth,  and  of  the  several  and 

respective  heirs-male  of  the  body  and  bodies  of  all  and  every 

such  son  and  sons,  and  the  heirs-male  of  his  and  their  body 

and  bodies,  lawfully  issuing;  and  for  default  of  such  issue , 

to  the  use  of  the  second,  and  every  other  son  and  sons  of  the 

body  of  the  said  Thomas  Nashy  upon  the  body  of  the  said 

Mary  his  wife,  begotten  or  to  be  begotten,  severally  and 

successively;  and  in  remainder,  one  after  another,  as  they 

shall  be  in  seniority  of  age  and  priority  of  birth ;  and  of  the 

several  and  respective  heirs-male  of  the  body  and  bodies  of 

all  and  every  such  son  and  sons,  and  the  heirs-male  of  his 

and  their  bodies,  lawfully  issuing ;  and  for  default  of  such 

issue,  to  the  use  of  all  and  every  the  daughter  and  daughters 

of  the  body  of  the  said  Thomas  Nash,  on  the  body  of  the 

said  Mary  his  wife,  begotten  or  to  be  begotten ;  and  Jor 

default  of  such  issue,  to  the  right  heirs  of  the  said  Thomas 

Nash  for  ever.*"    The  testatrix,  amongst  other  legacies,  gave 

(fl)  S.C.  11  East,  603  (/i),  from  the  MSS.  of  Bullkr,  J. 
\  B.  8c  P.  261  (n). 


r  ▼  M-n.'^  ^  jk  ' 


£S0  each  to  Mary  and  Jane^  the  daughters  of  the  said 
Thomas  Nash.  On  the  death  of  the  testatrix,  Thomas  and 
Martf  Nash  entered,  and  were  possessed  of  the  premises 
during  their  lives,  and  died  leaving  issue  Samuel^  Martfy 
and  Jane.  On  the  death  of  Thomas  and  Mary  Nashj 
Samuel  Nash  entered.  Mary  Nash^  the  daughter,  died  in 
176S,  leaving  issue  several  sons  and  daughters.  In  1766, 
Samud  Nash  died,  leaving  issue  only  a  daughter,  Mary^ 
one  of  the  lessors  of  the  plaintiff.  On  his  death,  Janej  the 
surviving  daughter  of  Thomas  Nash^  entered  on  the  pre- 
mises, and  afterwards  suffered  a  recovery,  and  sold  to  the 
defendant  Page.  Jane  Nash  died  in  1782,  and  on  her 
death  the  lessor  of  the  plaintiff  Mary^  who  is  the  heir-at« 
law  of  Thomca  Nash,  claimed  the  estate. 

The  question  for  the  opinion  of  the  Court  was,  whether 
Jane  Nash  took  an  estate  for  life  or  in  tail. 

Balffuyf  for  the  plaintiff. — The  defendant  claims  under 
the  limitation  to  all  and  every  the  daughter  and  daughters 
of  the  body  of  Thomas  Nash^  on  the  body  of  Mary  his 
wife,  begotten  or  to  be  begotten,  and  for  default  of  such 
issue,  to  the  right  heirs  of  Thomas  Nash.  The  question  is, 
whether  under  this  limitation  the  daughters  took  an  estate 
for  life  or  an  estate  tail  by  implication.  This  is  a  question 
of  intention.  The  words  <*  as  touching  the  rest  of  my  tem- 
poral estate,""  do  not  show  that  the  testatrix  intended  more 
than  an  estate  for  life.  Right  dem.  MitcfteU  v.  Sidebotham 
(b).  In  that  case  it  is  laid  down,  that  express  words  of 
limitation,  or  words  tantamount,  are  necessary  to  pass  an 
estate  of  inheritance.  In  order  to  discover  the  intent  of  the 
testator  in  using  the  words  ^^  in  default  of  such  issue,"  it  is 
necessacy  to  examine  in  what  sense  they  are  used  in  other 
parts  of  the  will.  Now,  in  the  prior  limitation  to  the  sons 
of  Thomas  Nash^  the  words  ^^  in  default  of  such  issue'' 
mean  such  sons^  and  the  same  construction  must  be  put 
upon  the  same  words  when  they  follow  the  limitation  to  the 
daughters.  They  therefore  mean  *^  for  want  of  daughters.*" 
An  express  estate  cannot  be  destroyed  by  implication. 
Bamfidd  v.  Popham  (c),  Barry  v.  Edgeworth  (d).  But  it 
will  be  said  that  an  estate  tail  must  be  implied  in  order  to 
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{h)  B,  R.,  T.  21  G.  3,  ante,         {d)  Cane.  1724,  2  P.  fVms. 
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effectuate  the  intention  of  the  testatrix,  for  which  Robinsafi 
V.  Robinson  (e)  is  an  authority.  No  such  intention,  how- 
ever, can  be  collected  from  this  will,  which  is  evidently 
drawn  by  a  conveyancer,  and  is  technical  throughout* 
Where  language  which  has  acquired  a  definite  meaning  in 
the  law  is'  used,  the  Court  will  not  presume  an  intention 
contrary  to  the  words.  The  testatrix  might  well  mean  to 
prefer  her  right  heir,  whom  she  must  know,  to  the  daughters 
of  Thomas  Nash.  Supposing  an  estate  tail  implied,  what  is 
it  to  be  ?  If  general,  then  it  is  larger  than  the  estate  given 
to  the  sons,  and  there  are  no  words  to  confine  it.  The  words 
of  the  will  are  plain,  and  at  the  utmost  the  intention  is  only 
doubtful. 

Hilly  Sergeanif  contra. — This  is  a  question  of  intention, 
and  upon  the  whole  of  the  will  it  clearly  appears  to  have 
been  the  intention  of  the  testatrix  to  give  to  the  daughters 
a  greater  estate  than  for  life,  viz.  an  estate  in  tail  general. 
The  words  "  for  default  of  such  issue,**  following  the  limi- 
tation to  the  sons,  mean  for  default  of  the  issue  male  of  the 
sons  at  any  period,  however  remote;  and  in  the  same  manner 
the  words  *^  for  default  of  such  issue,**  after  «the  limitation 
to  the  daughters,  mean  in  default  of  the  issue  of  the 
daughters.  There  are  other  circumstances  of  probability 
to  show  the  intention  of  the  testatrix.  The  devise  is  to 
daughters  begotten,  or  to  be  begotten.  Daughters  might 
be  born  after,  and  then  the  remainder  over  to  the  right  heirs 
could  not  take  place,  if  the  after  born  daughters  took  only 
an  estate  for  life.  Words  of  limitation  have  been  frequently 
supplied.  Wyld  v.  Lewis  (/),  Evans  v.  Astley  (g)^  Power 
V.  Campbell^  T,  177t5,  on  error  from  Ireland.  [Lord 
Mansfield. — You  may  take  it  for  granted,  without  citing 
cases,  that  manifest  intention  will  supply  words  of  limita- 
tion.] 

Balguf/j  in  reply. — There  is  no  dispute  as  to  principles ; 
the  only  question  is,  what  was  the  plan  and  evident  intention 
of  the  testatrix  ?  As  to  the  construction  of  the  words  '^  such 
issue,**  Bamfield  v.  Popham  is  a  decisive  authority.  They 
are  words  of  reference,  and  mean  such  issue  as  are  before 
mentioned.  In  the  preceding  limitations  they  mean  '^  for 
default  of  son  or  sons.*'  [Lord  Mansfield. — They  mean  for 

(e)  B,R.yM.^QG.2,  \ Burr.  (^)  B.  i?.,  M.b  G.3,3Burr. 
38.  1570. 

(/)  Cane.  1  Jtk.  432. 


1783. 

Dknn 

dem, 

BaiDDON 

V. 

PXOB. 


fidency  ?   With  a  general  or  a  special  limitation  ?   There  is 
no  light  to  go  by. 

BuLLER,  Justice, — It  seldom  happens  that  in  the  case  of 
wills,  the  decision  in  one  instance  is  found  applicable  in 
another.  Here  Right  v.  Sidebotham  has  no  application. 
There  is,  however,  one  case  which  has  been  overlooked,  but 
which  is  strongly  in  point,  Price  v.  Warren  (A:),  which  went 
to  the  Hotiee  of  Lords.  That  case  was  stronger  than  the 
present  Here  there  is  nothing  in  the  will  to  show  such  an 
intention  as  ought  to  disinherit  the  heir  at  law. 

PosUa  to  the  plaintiff  (/)• 


(k)  Skinner,  266. 

(/)  See  i/fly  r.  Coventry^  B. 
R.,  H.  29  G.  3,  3  T.  R.  83 ; 
Foster  v.  Lord  Romney,  B.  R., 
M,  50  G. 3,  1 1  Ea&l,  594 ;  Doe 
dem.  Liver  sage  v.  Vaughan,  B. 
7?.,  H.2&3  G.4,  5B.8c  A. 
464,  1  D.ScR.  52,  S.C.;  Doe 


dem.  Tooley  v.  Gunniss,  C,  B., 
E.52  0.3,4  Taunt.  313;  Doe 
dem.  Pinntfck  v.  Dickson,  post* 
See  also  Hayes's  Principles  for 
expounding  dispositions  of  real 
estate  to  ancestor  and  heirs  in 
tail,  SfC.  p.  32. 


Tuesday, 
1 1th  November. 

In  declaring 
against  the  in* 
dorser  of  a 
foreign  bill  of 
exchange,  the 
omission  of  the 
aTerment  of  pro- 
test is  only  mat- 
ter  of  form,  and 
cannot  be  takjn 
advantage  of 
under  a  general 
demurrer. 


Salomons  v.  Stavely  (a). 

JL  HIS  was  an  action  on  a  foreign  bill  of  exchange  against 
the  indorser.  The  declaration  stated  that  the  defendant 
^^  had  refused  to  accept  or  pay  the  same,  of  all  which  pre- 
mises the  said  defendant  afterwards,  and  with  ail  convenient 
speedy  to  wit,  on,  &c.  had  notice.^^  To  this  declaration  the 
defendant  demurred  generally. 

Bawerj  for  the  demurrer. — The  declaration  is  bad,  in 
omitting  the  allegation  of  a  protest.  This  being  a  foreign 
bill  of  exchange,  the  protest  is  part  of  the  custom.  The  bill 
being  drawn  from  England  on  a  person  in  Bengal  is  a 
foreign  bill.  An  inland  bill  is  where  both  parties  reside 
here.  That  is  the  definition  given  in  Bacon's  Abridg- 
ment (&).  The  indorser  of  a  bill  is  exactly  in  the  situation 
of  a  new  drawer;  and  in  Brottgh  v.  Perkins  (c),  it  is 
said  by  Holt,  C.  J.,  that,  in  the  case  of  a  foreign  bill, 

(a)  Note  ofS.  C.  ante,  vol.  IL  (c)  B.  R.,  M.  2  Ann.  6  Mod. 
p.  683,ito/i;  t,  144.  80,  1  Salk.  131,  2  Ld.  Raym. 

(b)  Vol.  Hi.  p.  603.  992.  5.  C. 


rWl!iINl  l-rUUIiXm    ijrJC^UAljrJ^i    in. 


^}JV 


no  one  can  resort  to  the  drawer  for  non-acceptance  or  non- 
payment, without  a  protest.  The  necessity  of  a  protest 
appears  also  from  Molloy  (d).  It  will  be  said  that  protest 
is  only  notice.  The  answer  is  that  the  only  legal  notice  in 
case  of  foreign  bills  is  a  protest.  In  this  case,  one  set  of 
bills  was  sent  to  the  West  Indies^  and  the  defendant  could 
not  recover  them  for  want  of  a  protest. 

Morgan,  contra. — It  is  not  necessary  to  deny  that  this  is 
a  foreign  bill,  or  that  in  the  case  of  a  foreign  bill,  a  protest 
is  necessary ;  but  this  mode  of  declaring  cannot  be  taken 
advantage  of  on  general  demurrer.  In  the  old  entries  the 
custom  with  regard  to  bills  of  exchange  is  variously  stated, 
but  in  several  cases  it  was  held  that  the  custom  need  not  be 
stated  which  introduced  the  present  general  way  of  de- 
claring. Mogadara  v.  Holt  {e).  Now  the  protest  is  part 
of  the  custom,  and  as  such  need  not  be  alleged.  The  want 
of  the  protest  may  be  taken  advantage  of  under  the  general 
issue.  There  are  two  precedents  in  the  books  where  no 
protest  is  averred,  Zr«%,  Ent.  B5  (J^,  Browr^s  VadeMecum^ 
^,  Prec,  SO,  though  the  latter  appears  to  be  the  case  of  an 
inland  bill. 

Bower ^  in  reply,  contended,  that  the  title  being  defectively 
set  out,  the  defendant  might  take  advantage  of  it  on  de- 
murrer without  the  expense  of  a  trial. 

Lord  Mansfield. — There  is  no  doubt  but  this  is  a 
foreign  bill,  and  that  a  protest  and  notice  of  the  protest  are 
necessary;  but  it  does  not  follow  that  this  declaration  is 
bad.  Notice  is  alleged,  and  protest  is  the  only  legal  notice. 
Therefore,  on  the  trial,  a  protest  must  be  proved. 

BuLLER,  Justice. — The  c^se  in  Lilly's  Entries  is  in  point. 
The  only  question  is,  whether  the  not  alleging  a  protest  in 
the  declaration  is  form  or  substance  ?  If  form  only  it  cannot 
be  taken  advantage  of  on  general  demurrer.  The  Court 
must  have  thought  so  in  the  case  in  LUiy. 

Demurrer  withdrawn  on  payment  of  costs,  and  giving 
judgment  of  the  term. 


1783. 
Salomons 

V." 

Stavxlky. 


{d)  JDe  jure  maritimoj  B.  ii. 
c.  10,  §  28. 

(e)  B.  R.,  M.3  W.&M.\ 
Show.  317. 


(/)  In  this  form  (agaiost 
the  drawer)  do  notice  whatever 
IS  alleged.  It  is  therefore 
clearly  bad. 
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Wednesday, 
13th  November. 


The  King  v.  the  Inhabitants  of  Chew  Magna. 
(Reported,  Caldecottj  865.) 


Wednesday,  ThE  KlNG  V.  THE  INHABITANTS  OF  EdON,  LoNGDON, 

12th  November.  ^  ^,_  c, .  ^.»  „,- 

AND  OTANLEY. 

(Reported,  Cdldecott,  374.) 


Saturday, 
15th  November. 

Victualling  bills 
are  not  assign- 
able ;  but  by 
usage,  a  power 
of  attorney!  to 
the  attorney,  his 
substitutes  and 
assign  j(,to  receive 
the  money,  au- 
thorises the  at. 
tomey  to  assign. 
Such  a  power  is 
called  a  general 
power,  in  con- 
tradistinction to 
a  special  powtr, 
which  authorises 
the  attorney  only 
to  receive. 
Where  ao  at- 
torney, acting 
under  tlie  latter 
power,  deposited 
certain  victual- 
ling  bills  with 
the  defendant,  as 
a  security  for 
money  borrowed 
from  him,  in  an 
action  of  trover 
by  die  payee  of 
the  bills,  held 
that  the  plaintiff 
was  entitled  to 
recover. 


Tonkin  v.  Fuller. 

X  HIS  was  an  action  of  trover  for  four  victualling  bills. 
The  bills  in  question  were  drawn  in  the  usual  form  by  the 
commissioners  at  Plymouth,  on  the  treasurer  of  the  victual- 
ling office  in  London,  and  were  not  in  a  course  of  payment 
when  the  action  was  brought.  They  began  thus :  "  Mr. 
Treasurer,  we  pray  you  pay  unto  Mr.  Peter  Tonkin  the 
sum  of,  &c."  By  the  terms  of  the  bills  they  were  payable 
to  Peter  Tonkin  only,  and  not  to  his  order. 

The  cause  was  first  tried  before  Lord  Loughborough 
at  GtiiUhall,  after  Ecuster  Term,  1783.  The  plaintiff 
proved  that  the  defendant  had  the  bills  in  his  posses- 
sion. The  terms  in  which  the  bills  were  drawn  afforded 
prima  facie  evidence  of  the  plaintiff^s  property  in  them. 
He  then  proved  a  demand  and  refusaL  The  defendant,  in 
answer  to  this,  contended,  that  the  plaintiff  had  delivered 
the  bills  to  one  Denham  Briggs  (since  a  bankrupt),  and  had 
executed  to  the  said  Denham  Briggs  a  letter  of  attorney, 
which  authorised  him,  as  it  was  alleged,  to  dispose  of  them 
as  he  pleased,  and  that  Denham  Briggs,  by  his  agent  D. 
Berry,  had  deposited  them  with  the  defendant  as  a  security 
for  a  sum  of  money  borrowed  of  him.  In  support  of  this 
defence  the  defendant  did  not  produce  the  letter  of  attorney 
itself,  but  an  entry  of  it  in  the  pay  oflBce  in  the  following 
words:  "  Peter  Tonkin  (of  Plytnouth),  letter  of  attorney  to 
Denham  Briggs,  Esq.,  to  receive  and  give  receipts  and  dis- 
charges for  all  sums  of  money  due  to  him  from  the  com- 
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lord  admitted  the  eldest  daughter  as  customary  heir  (a), 
and  having  assessed  a  fine,  now  brought  this  ejectment  under 
the  statute  9  G.lj  c.  5^9.  Notice  of  this  assessment  and  fine 
was  served  accordingly. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  defendant,  as  widow  of  Robert  Sanders^  the  devisee,  was 
entitled  to  her  free-bench. 

Steele^  for  the  plaintiff. — The  question  is,  whether  on  the 
custom  stated,  the  widow  of  tenant  in  tail  is  entitled  to  her 
free-bench.  Some  confusion  exists  in  the  books  as  to  estates 
tail  in  copyholds,  and  as  to  the  operation  of  the  statute  de 
donis ;  but  it  is  clear  that  by  custom  an  estate  tail  may  be 
created  in  a  copyhold.  Co.  LitU  67,  ft.  BrowrCs  case  (ft). 
Without  custom,  the  widow  of  a  copyholder  is  not  entitled 
to  free^ench  or  dower ;  and  although  it  appears  from  the 
case  tffit,  by  the  custom  of  this  manor,  the  widows  of 
tenants  in  fee  are  entitled  to  their  free-bench,  yet  it  is  not 
stated  that  the  custom  extends  to  the  widows  of  tenants  in 
tail.  If  estates  tail  are  to  be  held  subject  to  free-bench  in 
this  manor  without  a  special  custom,  why  not  also  estates 
for  life  ?  Copyhold  customs  being  in  derogation  of  the  law 
of  the  land,  shall  be  construed  strictly.  Thus  where  the 
custom  was,  that  if  any  man  married  any  customary  tenant 
of  the  manor,  and  had  issue,  and  outlived  his  wife,  he 
should  be  tenant  by  the  courtesy,  it  was  held  not  to  extend 
to  the  case  of  the  copyhold  descending  upon  the  wife  during 
coverture,  but  that  she  must  be  a  customary  tenant  at  the 
time  of  the  marriage.     Sir  Jchn  Savages  case  (r). 

RouSy  contra. — It  is  not  disputed  that  no  copyhold  estate 
can  exist  contrary  to  the  custom  of  the  manor.  The  case 
states  a  grant  to  Robert  Sa/nders  and  his  heirs  in  fee  of  the 
copyhold,  and  that  the  widows  of  tenants  in  fee  are  entitled 
to  free-bench.  Free-bench  is  nothing  more  than  a  right  of 
dower  created  by  custom,  and  partakes  of  all  the  essential 
qualities  of  dower.  It  is  dower,  the  extent  of  which  is 
ascertained  by  custom.     The  attributes  of  estates  in  fee 


(a)  The  case  did  not  state 
the  daughter  admitted  to  be 
an  infant,  which  was  necessary 
to  support  the  ejectment  under 
the  statute.  But  the  defendant 
wishing  to  take  the  sense  of  the 


Court  on  the  merits,  the  objec- 
tion was  not  made. 

(A)  4  Rep,  22. 

(c)  B.  Ry  T.  29  Eliz.,  2 
Leon.  \09. 
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Steele^  in  reply.- 
upon  the  analogy 
respect  to  their  in 
throughout.      Thi 
governs  the  descei  i 
in  tail.     Co.  Liti 
y/asiio  poiseasioj 
statute.]     In  an<  I 
in  fee.     Tenant    i 
EcdesuB.  Liu,  s    I 
there  could  not 
a  special  custon 
and  if  it  does  i 
the  widow  is  n( 
Lord  Man' 
that  copyhold       i 
merely  on  the       i 
in  tail  of  thes        | 
there  is  no  ci        i 
the  statute  d         i 
have  f  ree-ber 
there  are  no  i 

are  exceptec 
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the  fry,  neither  of  which  injuries  was  proved  to  have  oc- 
curred in  the  present  case.  It  was  also  objected  that  the 
action  would  not  lie,  as  it  was  an  action  brought  for  a  public 
nuisance.  Buller  held  that  the  statute  was  decisive  of  the 
question,  and  that  it  rendered  the  fishery  claimed  by  the 
defendant  illegal,  and  he  directed  a  verdict  for  the  plaintiff. 

A  new  trial  was  moved  for  on  the  grounds  urged  at  the 
trial ;  but  the  Court  being  of  opinion  that  the  action  lay, 
the  argument  turned  chiefly  upon  the  effect  of  the  statute, 
2  H,  6,  and  other  actsm  pari  materia. 

Lee,  S.  G.,  Sir  T.  Davenport^  Scott,  and  Wood,  showed 
cause. 

Wilson,  Cfiambre,  Arden,  and  Law,  contra.  They  re- 
lied on  Magna  Charta,  c.  2  ;  25  Ed.  3,  c.  4 ;  4^5  Ed.  3, 
c.  2;  1  IT.  4,  c.  12 ;  12  Ed.  4,  c.  7,  and  cited  the  case  of 
the  Chester  Mill  (a).  The  defendant  was  prepared  to  prove 
that  the  weir  had  existed  from  time  immemorial,  and  there- 
fore the  claim  of  the  plaintiff  must  be  subject  to  it.  The 
plaintiff's  claim  was  as  owner  of  the  soil,  which  was  prima 
Jojde  evidence  of  a  right  to  fish,  but  might  be  restrained  by 
other  rights.  None  of  the  acts,  of  which  there  are  many, 
professedly  made  to  protect  the  fisheries,  prohibit  such 
erections.  The  statute,  2  Hen.  6,  c.  15,  was  made  to  pre- 
vent "  the  destruction  of  the  brood  and  fry  of  fish,  and 
disturbance  of  the  common  passage  of  vessels.'^  The  fry 
are  not  injured  by  this  weir,  nor  is  the  passage  of  vessels 
disturbed.  The  river  Eden  was  never  navigable  beyond 
this  stell  or  weir,  as  appears  from  an  act  passed  in  the  reign 
of  George  I.  to  render  it  navigable  up  to  this  point.  If 
there  be  any  doubt  as  to  the  application  of  the  statute,  the 
usage  which  has  prevailed  would  be  explanatory  of  it,  and 
would  govern  the  construction. 

Lord  Mansfield. — The  opinion  at  Win  PrtM*  went  solely 
on  the  ground  of  the  statute.  If  that  clearly  prohibits  this 
mode  of  fishing,  there  is  no  doubt  that  the  plaintiff  may  main- 
tain this  action.  The  injury  is  not  to  all  the  king's  subjects, 
but  to  those  who  have  a  right  of  fishing.  As  the  case  now 
comes  before  the  Court,  it  must  be  admitted  that  the  weir 
has  stood  from  time  immemorial ;  that  it  does  not  interrupt 
the  navigation ;  that  it  does  not  destroy  the  spawn  or  fry  of 

{a)  E.7  Jav.  1,  10  Rep,  137  b. 
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Wednesday, 
19tli  November. 

In  ejectment 
against  a  achool- 
masterwbohaa 
been  removed 
by  sentence  of 
the  tmstees  of 
the  school  for 
misbehaviour, 
it  is  not  neoes- 
lary  for  the  Us- 
sors  of  the  plain- 
tiff to  prove  the 
gnmnas  of  the 
sentence,  nor 
can  the  defend- 
ant disprove 
them. 

The  defendant 
may  give  in  evi- 
dence the  de* 
daiatJoDS  of  a 
Ibrmer  trustee 
who  signed  the 
sentence,  and 
who  is  since 
dead,  for  the 
purpose  of  show, 
mg  that  his  sig- 
nature was  cor- 
ruptly obtained. 

Where  the 
constables  of  a 
township  are 
(amongstotlierB) 
made  trustees  of 
a  school,  in  eject- 
ment by  the 
trustees  against 
the  schoolmaa. 
ter,  it  ia  suf- 
fident  to  show 
that  the  con- 
stable acted  as 
such,  without 
proving  his  elec- 
tion and  SI 
ingin. 


Doe,  on  the  demise  of  Davy  and  Others,  v,  Haddok. 

X  HIS  was  an  action  of  ejectment  for  lands  in  SuffbOc,  de- 
vised by  a  Mr.  Metcalfe  for  the  support  of  a  school  in  the 
parish  of  Storham,  The  cause  was  tried  at  Bury  hdxxe 
HoTHAM,  JB.,  when  the  following  facts  appeared  in  evidence : 
The  premises  were  devised  to  trustees,  and  the  election  of 
the  schoolmaster  was  directed  to  be  by  the  rector,  church- 
wardens, and  constables,  to  whom  also  the  power  of  amotion 
was  given,  on  cause  to  be  adjudged  by  them.  The  electors 
having  removed  the  defendant,  who  was  schoolmaster,  for 
several  causes  stated  in  the  instrument  of  removal,  and 
amongst  others  negligence  and  drunkenness,  filed  an  in- 
formation in  Chancery  against  him,  which  was  dismissed 
without  costs,  the  Chancdlor  being  of  opinion  that  the  re- 
medy was  at  law.  His  Lordship  at  the  same  time  directed 
the  heir  of  the  surviving  trustee  to  convey  to  new  trustees, 
who  were  the  lessors  of  the  plaintiff.  On  the  part  of  the 
defendant,  evidence  was  given  that  Davy^  one  of  the  lessors 
of  the  plaintiff,  and  who  had  also  been  diurchwarden  at  the 
time  of  the  amotion  had  said  that  he  would  spend  ^500 
rather  than  not  turn  out  the  defendant ;  and  evidence  was 
tendered  that  Afnos,  a  constable,  who  had  signed  the  instru- 
ment of  amotion,  and  who  was  nnoe  dead,  had  said  in  his 
lifetime  that  he  should  not  have  signed  the  adjudication  of 
Davy,  had  he  not  threatened  to  get  him  turned  out  of  his  office 
of  constable,  which  was  worth  <£2.  lOs.  a  year.  The  learned 
Judge  was  of  opinion  that  this  evidence  was  inadmisable, 
and  a  verdict  was  found  for  the  plaintiff.  A  rule  nisi  for  a 
new  trial  having  been  granted  on  three  grounds,  first,  that 
there  was  not  sufficient  evidence  of  notice  to  the  defendant 
to  attend  at  the  meeting  for  his  removal ;  secondly,  that  the 
learned  Judge  had  not  put  the  plaintiff  on  proving,  and  had 
not  permitted  the  defendant  to  disprove  the  charges  in  the 
instrument  of  removal ;  thirdly,  that  no  evidence  was  given 
of  the  election  of  the  constables  who  removed,  but  only  that 
they  acted  as  such. 

Graham  and  Le  Blanc  showed  cause.  The  removal  was 
an  adjudication  of  persons,  having  competent  authority,  and 
like  a  conviction  by  a  justice  of  the  peace,  or  a  removal  by  a 
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collie  or  corporation,  good  until  reversed  by  some  legal       1783. 
proceeding.    It  might,  perhaps,  be  questioned  in  Chancery,        v,^^^/ 
that  Court  having  a  general  superintending  power  over  cha-         Dob 
rities,  or  perhaps  a  mandamus  might  lie  to  restore  the  de-        .^' 
fendant ;  but  it  cannot  be  brought  in  question  before  a  jury  ^^ 

in  an  gectment,  where  it  is  sufficient  to  show  a  legal  title.         Haddon. 

Pofiridgesnd  Preston^  contra. — In  convictions  under  the 
Excise  laws,  the  grounds  of  the  convictions  are  gone  into  m 
actions  against  the  officers,  at  least  it  is  a  disputed  point,  and 
the  contrary  is  not  yet  settied.  [Lord  Mansfield  said, 
that  he  did  not  know  that  the  merits  of  the  conviction  could 
be  gone  into,  and  that  he  rather  thought  not  (a)].  The 
authority  to  remove  in  this  case  is  given  not  to  persons  but 
to  officers,  therefore  strict  proof  of  their  appointment  ought 
to  have  been  given,  yet  no  proof  was  adduced  of  the  election 
or  swearing  in  of  the  constables,  or  at  least  of  one  of  them. 
Evidence  also  was  rejected  of  the  declaration  of  one  of  the 
dectors,  who  was  dead,  that  he  had  signed  the  adjudication, 
by  the  persuasion  of  Davy,  against  his  own  opinion.  This 
declaration  was  admissible,  under  the  authority  of  Doe  dem. 
Ck/mer  v.  Littler  (b),  Lasdy,  no  notice  to  quit  was  given  by 
the  lessors  of  the  plainti£P  to  the  defendant,  who  ought  to  have 
received  such  notice,  his  title  being  prior  to  that  of  the  pre- 
sent trustees.  [Lord  Mansfield. — ^I  have  no  doubt  upon 
any  part  of  the  case,  except  the  declaration  of  Amosj  which 
was  rejected.  As  to  that  I  wish  to  hear  the  counsel  on  the 
other  side.] 

Graham,  in  reply. — The  evidence  of  Amos*s  declaration 
was  not  admissible  to  contradict  his  signature.  There  is  no 
instance  of  such  declarations  being  allowed  to  be  evidence. 
The  case  of  Doe  dem.  Chfmer  v.  LitUer  depended  on  very 
peculiar  circumstances.  Nothing  is  more  dangerous  than  to 
admit  such  evidence.  If  Amos  had  been  alive,  he  could  not 
have  contradicted  his  own  act.  But  supposing  the  evidence 
admitted,  it  does  not  amount  to  any  thing  that  could  in- 
validate the  adjudication,  and  the  Court  therefore  will  not 
grant  a  new  triaL 

(a)  See  Terry  v.  HufUiMg-  fV,  Bl.   11/4;    1   Phiil.    Ev. 

dom.  Hard.  480;  Fuller  v.  Fetch,  355;  7th  Ed.  Stark,  Ev.  p.  ii. 

Carth.  34 6 ;  Roberts  v.  Fortune,  236. 

Harg.  Law  IVacte,  468,  («.)  j         (b)  B.  R.,   M.   2  G.  3,  3 

BriitaiHr.  Kinnaird,  1  B. 8c  B.,  Burr.  1255. 
432;  Hensha'w  v.  Pleasance,  2 
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Lord  Mansfield. — Several  grounds  have  been  urged 
in  support  of  the  rule  for  a  new  trial.  The  first  is,  that 
there  is  a  defect  of  evidence.  As  to  this,  the  Court  looks 
into  the  merits  of  a  case,  and  if  they  are  not  with  the 
application,  slight  evidence,  if  the  jury  believed  it,  will  be 
sufficient.  The  evidence  of  the  notice  is  certainly  sufficient, 
and  so  is  the  evidence  of  the  appointment  of  constables. 
The  defendant,  on  any  of  these  grounds,  should  have  sup- 
ported his  application  by  an  affidavit  of  the  facts.  With 
regard  to  the  not  going  into  evidence  of  the  charges,  I  think 
the  learned  Judge  was  right.  The  adjudication  was  in  a 
domestic  forum,  and  the  merits  of  it  cannot  be  entered  into 
in  an  ejectment.  But  my  doubt  is  upon  the  rejection  of 
evidence  tending  to  show  corruption  in  one  of  the  Judges. 
Whenever  a  judgment  is  obtained  by  fraud,  it  is  open  to 
go  into  it.  Here  is  a  criminal  charge  against  one  of  the 
Judges. 

WiLLES,  Jtistice. — I  am  of  the  same  opinion  as  to  the 
two  first  objections.  The  last  is  a  nice  point.  If  the  ad- 
judication was  corrupt,  it  cannot  stand.  The  Court  did 
admit  evidence  to  show  Davy's  malice,  which  was  a  sort  of 
introduction  to  the  evidence  which  was  rejected.  I  incline 
to  think,  under  all  the  circumstances,  that  in  this  case  the 
evidence  ought  to  have  been  admitted. 

BuLLER,  Justice. — Corruption  is  admitted  on  all  hands 
to  vitiate,  and  how  can  it  be  proved,  if  not  by  the  dedanu 
tions  of  the  persons  guilty  of  it  ?  I  think  there  ought  to  be 
a  new  trial. 

Rule  absolute— on  the  defendants  undertaking  to  ad- 
mit the  plaintiff's  title,  the  notice,  &c.,  and  to  confine 
his  defence  to  the  single  point  of  corruption. 


The  cause  was  again  tried  before  Willes,  /.,  at  the 
Lent  Assizes,  1784,  and  evidence  was  given  of  Amos^  de- 
claration, which  was  uncontradicted.  A  verdict  having 
been  again  found  for  the  plaintiff,  the  Court  set  it  aside  in 
the  following  term,  as  against  evidence.  A  third  trial  was 
then  had,  before  Lord  Loughborough,  at  the  Summer 
Assizes',  1784,  when,  on  evidence  of  contrary  declarations  by 
AmoSy  a  verdict  was  again  found  for  the  plaintiff  (c). 


(c)  The  principle  upon  which 
this  cjise,  so  far  as  it  respects 
the  conclusiveness  of  the  in- 


strumeDt  of  amotion  proceeded^ 
has  been  frequently  recognised ; 
see  Philip  v.  Bury,  B.  R.,  T. 
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Kfe ;  remainder  to  his  niece,  Grtice  Pinnocky  for  life ;  re- 
mainder to  trustees,  to  preserve  contingent  remainders; 
remainder  "  io  the  first  son  of  my  said  niece,  Grace  Pinnock, 
and  the  heirs  of  the  body  of  such  first  son^  lawfidly  issuing  T 
remainder  to  the  other  sons  in  like  manner ;  ^^  and  for  want 
of  such  issue  nudcy  then  to  the  use  and  behoof  of  dU  and 
every  the  daughter  and  daughters  of  my  said  niece,  Grace 
Pinnockj  begotten  or  to  be  begotten ;  and  for  default  of 
such  issue,  then  to  the  use  of  Richard  Corbin,  and  the  heirs 
of  his  body ;  and  for  default  of  such  issue,  to  the  use  of  the 
second  son  [of  Gazoin  Corbin,  deceased,  and  the  heirs  of  his 
body,"  with  a  proviso  that  the  Corbins,  on  coming  into  pos- 
session, should  take  the  name  of  Dakins. 

The  testator,  by  a  former  part  of  his  will,  devised  an 
estate  in  Jamaica  to  his  brother  Philip  for  life;  another 
estate  to  Gr€ice  Pinnock,  and  the  heirs  of  her  body ;  re- 
mainder to  Philip  Pinnocky  her  husband,  in  fee;  another 
estate  to  Philip  Pinnock,  in  fee ;  another  estate  to  Elizabeth 
Pinnockj  daughter  of  Grace,  for  life ;  remainder  to  trustees, 
to  preserve,  &c.;  remainder  to  the  heirs  of  the  body  of 
Elizabeth  Pinnock;  remainder  to'  the  heirs-male  of  Grace 
Pinnock,  and  their  heirs,  for  ever;  remainder  to  all  and 
every  the  daughters  of  Grcux  Pinnock,  equally  to  be  divided, 
and  to  the  heirs  of  their  bodies ;  remainder  to  Grace  Pinnock, 
for  life ;  remainder  to  Philip  Pinnock,  for  life ;  remainder 
to  the  heirs  of  Grace  Pinnock.  The  residue  of  his  real 
estate  in  Jamaica  he  devised  to  Philip  Pinnock,  for  life ; 
reminder  to  Grace  Pinnock,  for  life ;  remainder  to  trustees, 
&c.,  with  the  same  limitations  verbatim  as  in  the  English 
estate,  and  the  same  proviso  that  the  Corbins  should  take 
his  name. 

The  testator  died  on  the  1st  of  October,  1748,  his  brother 
Philip,  and  Grace  Pinnock,  being  then  living.  Philip 
Dakins  entered  upon  the  premises,  and  died  on  the  1st  of 
May,  174f9.  Philip  and  Grace  Pinnock  had  issue  a  son, 
Dakins  Pinnock,  who  was  bom  after  the  death  of  the 
testator,  and  three  daughters ;  Elizabeth^  who  was  bom  in 
the  lifetime  of  the  testator,  and  Mary  and  Grace,  bom  after 
his  decease.  Dakins  and  Elizabeth  died  without  issue  in 
the  lifetime  of  Philip  and  Grace  Pinnock.  Grace  Pinnock, 
the  mother,  died  on  the  1st  of  August,  1769,  and  Philip 
Pinnock,  on  the  1st  of  March,  1778.  Mary  Pinnock,  on 
the  1st  of  June,  1774,  married  James  Dickson,  and  died 
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hi  the  lifetime  of  her  father,  leaving  Mary^  the  defendant, 
her  only  daughter  and  heir  at  law.  Grace  Pinnockj  the 
daughter,  married  George  Pinnockg  and  is  still  living,  and 
she  and  her  husband  are  the  lessors  of  the  plaintiff.  The 
said  Grace  Pinmock^  and  MaryDkkeon^  the  defendant,  are 
the  heirs  at  law  of  the  testatcnr,  Henry  Dakins. 

[A  question  concerning  the  Jamaica  estate  having  come 
on  at  the  Codcpiij  Lord  Loughborough  adjourned  the 
cause,  and  directed  the  present  ejectment  to  be  brought  for 
the  English  estate,  in  order  to  have  the  opinion  of  the  Court 
of  King's  BenchJ] 

The  case  was  argued  in  Trinity  Term  by  Graham  for  the 
plaintiff,  and  by  Wilson  for  the  defendant. 

Graham^  for  the  plaintiff. — Grace  Pinnock  and  Mary 
Pinnocky  the  daughters  of  Grace  Pinnock^  took  either 
estates  for  life,  or  estates  for  life  with  several  inheritances  in 
tail,  with  cross  remainders.  There  are  various  cases  which 
show  that  the  words  **  for  default  of  such  issue^  will  not 
enlarge  the  life  estate  expressly  given  to  Grace  Pinnocky  the 
testator's  niece.  Bamfield  v.  Popham  (i),  Barry  v.  Edge^ 
worth  (c),  LoddhgUm  v.  Kime  (d).  There  is  nothing  un- 
reasonable in  supponng  that  the  testator  meant  to  give  life 
estates  to  the  daughters.  The  presumption  of  law  is  in 
favour  of  such  an  interpretation ;  and  if  there  is  any  doubt, 
the  rule  laid  down  in  Garth  v.  Baldwin  {e)  must  prevail ; 
that  where  the  intent  stands  in  equiUbrio,  on  the  face  of  the 
will,  the  Court  is  not  warranted  in  taking  away  the  benefit 
of  the  legal  operation  of  the  words.  With  regard  to  the 
second  ground — ^if  an  estate  of  inheritance  in  the  daughters 
is  to  be  inferred,  there  is  no  reason  for  making  it  a  tenancy 
in  common :  Courts  of  law  used  formerly  to  lean  much  to 
joint  tenancy,  but  latterly,  there  being  found  to  be  noinoon- 
voiience  in  splitting  estates,  the  leaning  has  been  the  other 
way.  Still  there  is  no  case  of  an  implication  of  a  tenancy 
in  common.  Fishe  v.  Wigg  {J*).  Here  the  will  may  be 
effectuated  by  holding  that  Grace  and  Mary  take  an  estate 
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(6)  Cane.  1702,  1  P.  Wms.  431,  S.C. 

54.  {e)   Cane.  1755,  2  Ves.  sen. 

(c)  Cane.  1729,  2  P.  Wms.  659. 

523.  (/)  B.  H.,  H.  1700,  1  P. 

(rf)  B.  R.,  E.  9  W.  3,  Salk.  Wms.  14. 
224;  1  Ld.  Raym.  203 ;  3  Leo. 
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in  joint  tenancy  for  life  with  several  inheritances  in  tail,  with 
cross  remainders.     LUt.  §  S83.     Cook  v.  Cook  (g), 

WUson^  contra. — The  devise  to  the  unborn  daughters  of 
Grace  Pinnock  gave  them  estates  tail.  With  regard  to  the 
testator^s  intent,  no  doubt  can  be  entertained.  It  is  true 
that,  in  general,  there  must  be  words  of  limitation  in  a  will 
as  well  as  in  a  deed;  but  where  the  intent  is  manifest,  the 
Court  will  imply  an  estate  of  inheritance,  without  words  of 
limitation,  or  any  thing  h*ke  them.  In  Gough  v.  Howard  (A), 
Croke,  «/.,  puts  this  case,  where  a  man  deviseth  Blackacre 
to  his  eldest  son  and  his  heirs  for  his  part  or  portion,  and 
Whiteacre  to  his  youngest  son  for  his  part  (omitting  heirs), 
yet  here  he  shall  have  it  in  the  same  manner  as  the  other 
hath  Blackacre.  This  will  is  inaccurately  penned,  and 
several  clauses  show  that  the  testator  has  used  technical 
words  without  understanding  their  import.  There  is  no 
case  in  which  a  limitation  to  an  unborn  child  has  been  con- 
strued an  estate  for  life.  [Buller,  J. — In  CooXr  v.  Cook, 
and  I  think  in  Goodwin  v.  Goodmn  («),  it  was  held  that  after- 
bom  children  should  take  for  life.]  It  is  manifest  that  it 
was  the  testator's  intention  that  the  whole  line  of  Grace 
Pinnock  should  take,  and  that,  without  any  proviso,  for 
assuming  his  name.  The  relative  such,  after  the  limitation 
to  the  sons  of  Grace  Pinnock,  includes  the  daughters  of 
sons.  The  words  "  sons^'  and  "  children*'  have  been  held 
to  be  words  of  limitation  in  a  will.  King  v.  MeOing  (Ar), 
Burchett  v.  Durdant  (l),  Robinson  v.  Robinson  (m),  Evans 
V.  Astlei/  (n),  Hodges  v.  Middleton  (o).  The  case  o(  Evans 
V.  Asil^  very  nearly  resembles  this,  but  is  even  stronger. 
There  the  devise  was  "  to  every  son  and  sons  of  the  body 
of  Charles  Dnckenfield,  and  for  want  of  such  issue,^  &c. ; 
and  this  was  held  to  give  an  estate  tail  to  the  sons  of  Charles 
Duckenfield,  who  should  take  successively.  The  case  was 
decided  on  the  whole  scope  and  complexion  of  the  will. 
The  word  issue,  in  the  introduction  to  the  next  devise,  is  a 

(/)  Scacc.  T.  2  W".  &  M.  2 
Verur,2\\, 

(m)  B.  R.,  M.  30  Geo.  2,  1 
Burr.  38. 

(»)  B.  R.,  M.  5  Geo.  3,  3 
Burr.  1570. 

(o)  B.  R.,  T.  20  Geo.  3, 
ante,  vol.  ii.  p.  43 1 . 


{g)Canc.  E.  1706,  2  Vern. 
545. 

(h)  B,  R.,  T.  12  Jac.  1,  3 
Bulstr.  127. 

(i)  Cane.  1746,3  Aik.  370. 

(*)  B.  /e.,  M.  24  Car.  2,  1 
Ventr.  225,  231  ^  see  ante,  vol. 
ii.  p.  433,  («).. 
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such  a  direction  in  the  devise  to  the  daughters,  seems  ta 
show  that  the  latter  were  not  intended  to  take  an  estate  of 
inheritance.  At  all  events,  even  supposing  an  estate  tail 
to  be  implied,  still  the  daughters  would  take  a  joint  estate 
for  life.  There  are  no  words  of  severance,  LiH*  §  283^ 
and  therefore,  though  the  inheritances  may  be  several,  the 
plaintiff  is  entitied  to  recover. 

PigoUj  for  the  defendant.— -It  is  not  necessary  to  go 
through  all  the  cases  that  have  been  decided  respecting  the 
intention  of  testators,  and  the  rules  of  law  which  have  been 
deduced  from  them.  It  will  be  admitted  that  the-intention 
of  the  testator  must  govern.  From  the  whole  scope  and 
purview  of  this  will,  it  is  obvious  that  it  was  the  intention 
of  the  testator  that  all  the  issue  of  Grace  Pinnock  should 
take  before  the  estate  went  over.  This  general  intention 
must  prevail  and  overrule  the  subordinate  inteotKNU  The 
testator's  brother,  Philip  Dakins^  is  first  named,  and  then 
his  niece,  Grace  Pinnode.  The  words  ^<  and  for  want  of 
such  issue  mak^  give  an  estate  in  tail  male  to  him,  and  the 
words  ^<for  default  of  such  issue,''  and  the  subsequent 
limitation,  give  her  an  estate  in  tail  general,  and  take  in  all 
her  issue  female.  Unless  this  be  the  proper  construction 
of  the  will,  the  words  ^*  in  default  of  such  issue"  must  be 
rgected.  Had  the  testator  intended  that  the  daughters  of 
Grace  Pinnock  should  take  estates  for  life  only,  he  would 
have  limited  such  estates  technically  ^*  for  life,^  as  in  otiier 
parts  of  the  will.  With  regard  to  the  tenancy  in  common,  it 
must  be  admitted  tiiat,  if  the  daughters  took  estates  for  life, 
it  would  be  a  joint  estate,  but  if  they  took  estates  tail,  it  is 
more  consonant  to  the  intention  of  the  testator  to  hold  that 
they  took  in  common.  [Lord  Mansfield. — ^The  estates 
to  the  sons  are  in  tail  general,  and  to  the  daughters  ^^  for 
want  of  such  issue  male."  Now  there  was  a  son,  and  there- 
fore the  contingency  has  not  happened.  If  the  estate  is 
limited  after  failure  of -issue  male  of  that  son,  it  would  be 
too  remote.  This  point  has  not  been  argued.  Mr.  Pigotfs 
argument  is  much  too  general.] 

Bowery  for  the  remainder-man,  said  that  he  was  not  pre- 
pared to  argue  the  point  thrown  out  by  the  Court  otherwise 
than  that  it  would  defeat  the  whole  will.  It  is  clear  that  it 
was  the  testator^s  intent  that  the  limitations  subsequent  to 
the  first  should  take  effect  in  some  manner,  and  it  is  for  the 
Court  to  say  how.     The  only  way  to  give  the  remainder- 
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should  take  while  there  was  any  issue  of  the  daughters  of 
GrcLce  Pintiock.  The  construction  which  destroys  the  re- 
mainders over  on  the  birth  of  a  son,  would  answer  the  tes- 
tator'^s  intent,  which  was,  that  the  Pinnocks  shodd  take 
first ;  but  I  cannot  go  that  length,  as  there  is  no  case  on  the 
point,  and  it  may  affect  other  cases.  The  estate  to  the 
daughters  is  a  joint  tenancy  for  life,  with  several  inherits 
ances.  The  lessor  of  the  plaintiff  is  therefore  by  survivor- 
ship entitled  to  the  whole  for  life.  I  think  the  words  ^'  for 
default  of  such  issue^  may  in  this  case  give  an  estate  t^  to 
the  surviving  daughter ;  but  I  do  not  give  an  express  opinion 
on  that  question. 

BuLLEB,  Justice. — I  have  no  doubt  on  any  of  the  points^ 
The  will  is  a  very  embarrassed  one,  and  on  that  I  rely  a  good 
deal ;  for  if  a  particular  intention  do  not  appear,  the  words 
must  have  their  legal  sense.  With  regard  to  the  hmitation 
to  the  daughters,  as  the  estate  is  given  to  them  without  words 
of  limitation  it  is  only  for  life,  and  we  are  bound  to  say  that 
the  testator  did  not  mean  to  give  an  estate  tail,  as  it  appears 
from  other  parts  of  the  will  that  he  knew  how  to  limit  such 
an  estate.  The  estate  is  limited  to  the  daughters  "  for  do- 
fault  of  such  issue  male.***  The  rule  is,  that  in  wills,  if  such 
a  construction  can  be  made  as  to  give  effect  to  every  word, 
they  shall  all  stand.  This  will  be  done  if  we  construe  issue 
nude  to  mean  sons.  Then  the  limitation  to  the  daughters  is 
an  executory  devise,  and  before  the  expiration  of  the  estate 
tail,  the  event  on  which  they  were  to  take  was  to  happen  or 
not.  It  cannot  be  a  remainder  after  the  estate  tail  to  the 
sons,  because  the  event  on  which  the  daughters  are  to  take 
might  happen  before  the  expiration  of  the  estate  tail.  The 
limitations  over  are  all  void,  and  the  daughters  are  entitled  to 
moieties  in  fee. 

Judgment  for  the  plaintiff  for  one  moiety,  and 
for  the  defendant  for  the  other  moiety  {q). 


(q)  See  Doe  dem.  Dacre  v. 
Dacre,  C.  B„  E.  38  G.  3,  1  B. 
&  P.  250;  S.  C.  in  Error,  P. 
T,R.l\2;  Doe  dem,  Cumher- 
bach  V.  Perryn,  B.  R.  M.  30  G. 
3,  3  T.  R.  484;  Lems  dem.  Or^ 
mond  y.  Waters,  B.  R.  E.  45  G. 
3,  6  East,  336 ;  Foster  v.  Rom- 
ney,  B.  R.,  A/.  50  G.  3,  1 1  East, 
594  }  Goodright  dem.  Uoyd  v. 


Jones,  B.  7?.,  E.  55  G.  3,  4 
Af.&S.  88. 

*'  The  uniform  language  of 
the  Courts,  in  every  case  where 
questions  of  this  nature  have 
been  agitated,  is  adverse  to  the 
contingent  construction.  In  op- 
position to  this  train  of  adjudi- 
cations there  appears  to  be  only 
one  authority  which  can  be  ad- 
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the  defendant  and  one  John  Phillips  for  £500,  dated  23d 
February 9  1T79. — The  condition  recited,  that  the  plaintiffs 
at  the  recommendation  of  the  obligors  had  agreed  to  take 
Phillip  Jones  into  their  service  and  employ,  as  a  clerk  in 
their  shop  and  counting-house,  and  the  obligors  had  agreed 
to  become  security  for  his  fidelity,  as  far  as  c£500  each,  and 
the  condition  was,  that  if  Philip  Jones  should  faithfully  ac- 
count for  pay,  &c.  to  the  pliuntiffs  all  such  sums  of  money, 
&c.  as  he  should  at  any  time  receive,  or  be  intrusted  with 
in  the  service  of  the  said  plaintiffs^  and  should  not  embezzle, 
&c.,  then,  &c. 

The  defendant  pleaded,  1.  'Son  est  factum  ;  2.  That  the 
plaintiffs,  on  the  said  2Sd  day  o(  February^  1779,  carried  on 
the  business  of  bankers  as  copartners,  in  their  own  names 
only,  and  for  and  on  their  own  account,  and  without  any 
other  partner,  and  continued  so  to  do  till  the  ^4th  of  June^ 
1780.  That  the  service,  in  the  condition  mentioned,  was 
meant  and  intended  to  be  performed  to  the  plaintiffs  in  the 
trade  of  bankers  so  carried  on  by  the  plaintiffs  ordy^  and  not 
in  partnership  with  any  other  person.  That  the  plaintiffs, 
on  the  day  and  year  last-mentioned,  entered  into  partnership 
with  one  Robert  Barclay,  and  continued  in  partnership  with 
him  from  thence  hitherto,  and  have  during  all  that  time 
carried  on  the  trade  in  the  joint  names  of  the  plaintiffs  and 
the  said  Robert  Barclay.  That  Philip  Jones  entered  into 
the  service  of  the  plaintiffs  on  the  said  23d  of  February, 
1779,  and  continued  till  the  partnership  with  Robert 
Barclay,  viz.  till  the  24th  of  June,  1780,  and  then  quitted 
the  service  of  the  plaintiffs,  on  their  own  separate  account, 
and  afterwards,  on  the  same  day  and  year,  entered  into  the 
service  of  the  said  pliuntiffs  and  Robert  Barclay.  That 
Philip  Jones,  during  all  the  time  he  remained  in  the  service 
of  the  plaintiffs,  did  well  and  faithfully  account,  &c.  3d 
plea.  That  Philip  Jones  entered  into  the  service  of  the 
plaintiffs  on  the  23d  of  February,  1779,  and  continued  in 
the  same  till  the  24th  of  June,  1780,  and  then  quitted  the 
service  of  the  plaintiffs;  and  that,  during  all  that  time,  &c. 
To  the  second  plea,  the  plaintiffs  replied  (protesting  that  the 
service  was  not  meant  and  intended  to  be  perfcxtned  in  the 
trade  carried  on  by  them  only)  that  the  service  was  meant 
and  intended  to  be  performed  to  them  in  the  business  so 
then  carried  on  by  them  during  all  the  time  they  should 
continue  the   same  business,   and   the  said  Philip  Jones 
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The  cause  was  tried  before  Lord  Mansfield,  at  Guild- 
hall^ after  last  term,  when  the  following  case  was  reserved : 

That  the  bond  stated  in  the  declaration  is  the  deed  of 
the  defendant.  That,  on  the  24th  of  June,  1780,  Robert 
Barclay  was  taken  into  partnership  with  the  plaintiffs. 
That,  on  the  16th  of  February,  1781,  Philip  Janes,  the 
clerk  mentioned  in  the  condition  of  the  bond,  received  of 
Mark  Graves  £20.  lf».  on  account  of  the  new  partnership, 
and  has  not  paid  it  over  to  the  plaintiffs,  or  to  the  new 
partnership,  or  any  of  them.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  defendant  is  liable  to  the 
plaintiffs  in  this  action  ? 

Chambre,  for  the  plaintiffs. — The  substantial  question  is, 
whether,  by  taking  in  a  new  partner,  the  defendant  is  dis- 
charged, or  at  least  whether  he  is  discharged  to  the  extent 
of  the  new  partner'^s  share.  No  doubt  would  be  entertained 
if  the  question  were  stated  to  persons  not  educated  as  lawyers. 
It  is  a  question  of  indemnity,  and  the  intention  of  the  parties 
must  be  regarded,  and  whether  the  plaintiffs  have  sustained 
any  damage.  If  the  case  of  Wright  v.  Russell  {b)  had  not 
occurred,  this  question  could  never  have  been  made.  But 
it  is  not  necessary  to  inquire  into  the  merits  of  that  decision, 
for  the  grounds  of  it  do  not  apply  in  the  present  case.  It 
proceeded  on  the  ground  that  it  was  an  attempt  to  make 
the  defendant  responsible  for  the  property  of  another,  for 
which  he  had  not  engaged,  and  it  also  proceeded  in  part  on 
the  form  of  the  breach.  The  present  question  is  not  to  be 
determined  by  the  technical  rules  which  govern  joint  and 
separate  property,  or  the  forms  of  actions;  it  must  be  de- 
cided by  the  intention  of  the  parties.  The  two  cases  (c) 
relied  upon  in  WriglU  v.  Russell  do  not  apply  here.  Here 
there  has  been  a  breach  of  the  bond.  Jones  was  not  faithful 
in  his  service,  and  it  has  been  as  injurious  to  the  plaintiffs  as 
if  the  property  had  been  separate.  It  would  cause  great 
inconvenience  if,  on  the  accession  of  a  new  partner,  it  were 
necessary  to  change  all  the  sureties. 

Baldwin,  contra. — There  is  no  material  distinction  be- 
tween the  present  case  and  that  of  Wright  v.  RusseH     Oa 

(b)  C.  B.,  H,  1 4  Geo.  3,  2  ricke,  24  Car.  2, 2  Saund..  412; 
Biackst.  934;  3  fFiU.  530,  Horton  v.  Dai/,  cited  2  Saund., 
S.C.  414;  All.  1 0,  nomine  Haughton 

(c)  Lord  Arlington  v.  Mer»     v.  Day, 
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the  reason  of  the  thing,  also,  it  would  be  very  inconvenient  if  1783. 
a  man  were  to  be  bound  for  all  the  trades  and  partnerships 
which  the  obligees  might  engage  in.  There  is  no  hardship 
in  requiring  that  the  obligees  should  send  for  the  sureties, 
and  inquire  whether  they  were  willing  to  continue.  The 
property  here  is  joint,  the  embezzlement  is  of  the  joint 
property,  the  injury  is  to  the  plaintiffs  and  Robert  Barclay 
jointly.  How^  then,  can  three  of  the  partners  alone  maintain 
the  action  ? 

Lord  Mansfield. — The  question  turns,  as  Lord  Chief 
Justice  De  Grey  observes,  in  the  case  which  has  been 
cited^  upon  the  meaning  of  the  parties.  In  endeavouring  to 
discover  that  meaning,  the  subject-matter  of  the  contract  is 
to  be  considered.  It  is  notorious  that  these  banking-houses 
<rontinue  for  ages  with  the  occasional  addition  of  new 
partners.  In  such  establishments  clerks  are  necessary,  who 
now  and  then  succeed  as  partners,  an  arrangement  very 
proper  and  very  beneficial  to  the  clerks.  The  house  requires 
security  for  their  honesty.  Now  it  seems  to  me  to  make  no 
difference  whether  a  new  partner  is  introduced  or  not,  for 
diere  is  no  doubt  that  it  is  a  security  to  the  house.  I  am 
glad  that  there  is  a  distinction  between  this  case  and  that 
decided  in  the  Common  Pleas;  for  I  think  that  the  plaintiffs 
are  entitled  to  recover  to  the  extent  of  the  whole  sum  em- 
bezzled, or  at  all  events  to  the  Extent  of  their  own  share. 

WiLLEs,^  Justice. — I  am  of  the  same  opinion.  The  in- 
tention of  the  parties  must  be  looked  for  in  the  condition  of 
the  bond.  The  recital  there  is,  "  in  their  shop  and  counting- 
house,^  not  in  their  particular  service.  Great  inconvenience 
would  arise  if  it  were  otherwise.  The  surety  runs  no 
greater  risk  after  the  accession  of  the  new  partner  than 
before.  He  is  not  bound  for  the  servants  obedience  to  the 
new  master,  but  only  for  his  honesty. 

BuLLEB,  Justice. — I  cannot  agree  to  the  doctrines  laid 
^own  in  Wright  v.  Russell;  but  supposing  that  case  rightly 
decided,  it  does  not  apply  here,  for  the  demand  is  confined 
to  the  plaintiffs'  share.  What  my  Lord  says  is  decisive. 
The  security  is  to  the  house.  Lord  Chief  Justice  De  Geey 
says  that  it  is  the  plaintiffs^  own  act,  but  if  the  plaintiffs  had 
covenanted  to  employ  the  clerk  for  a  certain  time  in  their 
shop,  could  he  not  maintain  an  action,  and  compel  them  to 
employ  him  still  ?    Then  if  the  contract  remains  on  one 
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side,  it  must  on  the  other.  I  agree  that  the  bond  would 
not  extend  to  a  new  trade,  because  it  is  only  for  the  clerk's 
fidelity  in  that  particular  trade.  It  is  not  confined  as  to  the 
extent  of  that' trade,  otherwise  it  would  be  very  inconvenient, 
and  a  man  could  never  increase  his  trada 

Postea  to  the  pl^ntiffs  (d). 


((/)  The  principle  of  the  cases, 
respecting  the  continuing  lia- 
bility of  sureties,  is  the  intent 
of  the  parties  as  collected  from 
the  instrument.  In  general, 
where  the  security  is  given  to 
one  person,  or  to  a  firm,  and 
there  are  no  circumstances 
M'liich  indicate  the  intention  of 
the  parties  that  it  should  be  a 
continuing  security^  in  case  of 
the  accession  of  a  new  partner, 
or  the  death  of  the  party,  or  of 
one  of  the  parties,  to  whom  the 
security  was  given,  it  will,  on 
such  death  or  accession,  become 
inoperative.  Bodenham  v.  Pur- 
chas,  B.  R.,  M.  59  Geo.  S,  2 
B.  &  ^.  39 ;  Strange  v.  Lee, 
B.  H.,  E.  43  Geo.  3,  3  East, 
484 ;  Barker  v.  Parker,  B,  R., 
T,  26  Geo.  3,  1  T.  R.  287; 
Weston  V.  Barton,  C.B.,  M.  53 
Geo.  3,  4  Taunt.  673.  So  where 
u4.  became  bound  to  B.,  under 
condition  that  C.  should  truly 
account  to  B.  for  all  sums  of 
money  received  by  C.  for  B.'s 
use,  and  C.  afterwards,  with 
B.'a  knowledge,  took  D.  as  his 
partner:  Lord  Ellenborough 
ruled  that  the  guarantee  did 
not  extend  to  sums  of  money 
received  by  C.  for  B*9  use, 
after  the  formation  of  the  part- 
nership. Bellasis  v.  EUworth, 
3  Campb.  53.  So,  where  the 
o*)ligor  was  bound  for  the  fide- 
lity of  A.  to  B.  C.  and  D.,  a 
voluntary  society,  and  that  so<- 
ciety  was  afterwards  incorpo- 
rated, it  was  held  that  the  ob- 
Iie:or  was  not  liable  for  A"^ 
fidelity     to     the     corporation. 


Dance  v.  Girdler,  C.  B.,  E.  44 
Geo.  3,  1  B.  &  P.,  N.  R.  34. 

But  where,  as  in  the  principal 
case,  there  appears  to  be  an  in- 
tent that  the  security  should 
be  a  continuing  one,  as  where 
there  are  expressions  importing 
that  the  clerk  is  to  serve  the 
^rm,  and  not  the  individuals 
who  compose  it,  the  obligor  will 
not  be  discharged  by  a  change 
in  the  parties  interested  in  the 
concern.  Thus,  where  a  bond 
was  given  to  seven  persons  as 
trustees  of  the  Gfobe  Insurance 
Company,  conditioned  for  the 
faithful  service  of  A.  B.  "  du- 
ring his  continuance  in  the 
service  of  the  said  company/* 
it  was  held  that  the  obligor  was 
liable  notwithstanding  the  in- 
termediate changes  of  the  ori- 
ginal holders  of  shares  in  the 
company  by  death  and  transfer. 
MetcalJ  V.  Bruin,  B.  R.,  E.  50 
Geo.  3,12  East,  4U0  ;  and  see 
Kipling  V.  Turner^  B.  R.,  M. 
2Geo.4,oB.&A.26\. 

Many  cases  have  also  arisen 
upon  these  securities  with  re- 
gard to  the  time  at  which  they 
ejtpire.  See  Liverpool  IVnter^ 
works  V.  Atkinson,  B.  R.,  T. 
45  Geo.  3,  6  East,  507.  St. 
Saviour,  Southwnrk  v.  Bostock, 
C.  B.,  E.  46  Geo.  3,  2  Bos.  & 
PuL  N.  H.  175  5  Hu^seli  v. 
Long,  B.  n  ,  H.  44  Geo.  3,  2 
M.  &  S.  363  ;  Sansom  v.  Bell, 
2  Campb.  39. 

It  may  be  doubtful  whether, 
since  the  more  recent  decisions, 
the  principal  case  can  be  sus- 


tained. 


In    Strange   v. 


Lee, 


Lord  Ellenborouoh  says, 
"  With  a  small  shade  of  dif- 
ference in  Barclay  v.  Lucas, 
where  some  expressions  occur 
which  may,  perhaps,  be  difficult 
to  reconcile  with  other  autho- 
rities, I  consider  this  question 
concluded  by  the  cases  of  Ar- 
iington  V.  Merricke,  fFright  y. 
Rutsdi,  and  Barker  v.  Parker. 
It  may  be  observed,  however, 
that,  in  Barclay  v.  Lucas,  the 
words  were  different  from  the 
present  case ;  the  clerk  was  to 
be  taken  into  the  service  of  the 
obligees  as  a  clerk  in  their 
shop  and  counting-house,  which 
might  be  supposed  to  mean  the 
same  house,  however  the  indi- 
vidual partners  might  change." 
In  Dance  v.  Girdler  (1  Bos,  & 
Pul.,  N.  R.  42),  Mansfield, 
C.  J.,  says,  •'  The  last  case  of 
Strange  v.  Lee  decides  this 
point  most  clearly.  And  I 
mention  that  case,  because  one 
cannot  deny  that  it  only  differs 
in  words  from  the  case  of  Bar^ 


day  V.  Lucas'*  So,  in  fVeston 
V.  Barton  (4  Taunt.  681). 
the  same  judge  observes, 
"  This,  then,  being  the  con- 
struction of  the  instrument 
from  almost  all  the  cases,  in 
truth,  we  may  say  from  all  (for 
though  there  is  one  adverse  case 
of  Barclay  v.  Lucas,  the  pro- 
priety of  that  decision  has  been 
much  questioned),  it  results 
that  where  one  of  the  obligees 
dies,  the  security  is  at  an  end." 
It  may,  however,  be  remarked, 
that  tne  principal  case  was  not 
considered  by  Lord  Ellen- 
borough  to  have  been  over- 
ruled by  Strange  v.  Lee,  and  is 
cited  by  him  in  Metcnlf  v. 
Bruin  (12  East,  407),  for  the 
principle  upon  which  it  pro- 
fessed to  proceed,  viz.  the  in- 
tent of  the  parties  at  the  time 
of  entering  into  the  contract  to 
provide  for  a  service  to  a 
changeable  body  carrying  on 
the  same  concern. 
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The  King  v.  the  Inhabitants  of  Little  Bolton. 
(Reported^  Caldecott,  367.) 


Saturday, 
22d  November. 


The  King  v.  Charles  Bembuidge. 


Saturday, 
22d  November. 


XHIS  information   contained   three  counts.      The  first  A  public  officer 
stated  that  Henry  Fox,  afterwards  Lord  HoUand,  was  ap-  JlliiSJhavhlu^^^^ 
pointed  receiver  and  paynaaster-general  of  the  forces,  26th  bis  office. 
July,  1757,  and  continued  till  the  llth  June,  5  Geo.  3,  and 
as  such  received  and  paid  divers  sums  of  money.     It  then 
stated  the  succession  of  paymasters  from  Lord  Holland  down 
to  Colonel  Btme,  and  charged,  **  That  the  place  and  em* 
ployment  of  accountant  in  the  said  office  and  place  of 
receiver  and  paymaster-genera],  during  all  the  time  hereto- 
fore mentioned,  was  a  place  and  employment  of  great  public 
trust  and  confidence,  touching  the  making  up  the  accounts 


i  783.        ^^  ^^^  receiver  and  paymaster-general,  and  the  adjusting  and 
,^^^m^       settling  the  same  with  the  auditor  of  the  imprest.'' 

Thk  Kino        That  the  accounts  of  Lord  Holland  were,  11th  January^ 
'*•  12  Geo,  3,  made    up  by  John  Powell^  Esq.,  then  being 

hMBBiDGB.  acpQuntant  in  the  said  office,  and  delivered  to  the  auditors  of 
the  imprest,  part  to  W.  Jislabie^  Esq.,  one  of  the  auditors, 
and  the  residue  thereof,  including  the  final  account  of 
the  said  Lord  Holland^  to  Lewis^  Lord  Sondes^  the  other 
auditor,  in  order  to  be  adjusted,  settled,  and  passed,  ac- 
cording to  the  ancient  course  of  the  Exchequer,  That 
divers  sums  of  money  ought  to  have  been  inserted  in  the  said 
accounts  as  charges  of  the  said  Hairy^  Lord  Holland^  that 
is  to  say  (enumerating  several  sums  received  by  different 
persons  under  the  authority  and  for  the  use  of  Lord  Holland 
as  paymaster,  several  other  sums  retained  by  Lord  Holland 
on  different  accounts,  and  two  sums,  amounting  to  <f  9,500 
and  odd,  being  profit  of  remittances  made  by  Lord  Holland 
to  Peter  Taylor^  Esq.,  deputy-paymaster  of  the  forces  in 
Germany)^  which  said  sums  were  omitted.  That  after  the 
delivery  of  the  said  accounts  to  the  auditors,  and  before  the 
said  final  account  was  adjusted  and  settled  by  Lord  Sondes, 
viz.  31st  Marchf  16  Geo.  3,  Chariest  Bembrldgey  Esq.,  be- 
came and  was  accountant  in  the  office  and  place  of  receiver 
^nd  paymaster-general.  That  the  said  final  account  continued 
open  and  unsettled  for  a  long  time  after  the  said  Charles 
Jkmbridge  became,  and  whilst  be  was,  accountant,  viz.  Cor 
six  years.  ^^  That  it  was  the  duty  of  the  said  Charles  Bern- 
bridge,  as  accountant  as  aforesaid,  to  disclose  and  make  known 
to  the  said  Lewis,  Lord  Sondes,  any  charges  upon  the  said 
Henry,  Lord  Holland,  as  such  receiver  and  paymaster- 
general  as  aforesaid,  which  had  been  omitted  to  be  inserted 
in  the  said  accounts.^ 

That  whilst  the  said  final  account  remained  open  and 
unsettled,  the  said  Charles  Bembridge  was  at  divers  times 
requested  by  the  said  Lord  Sondes  to  discover  to  him  any 
charges  on  the  said  Lord  Holland,  within  the  knowledge  of 
him  the  said  Cliarles  Bembridge,  which  ought  to  have  been 
inserted  in  the  said  accounts,  and  had  been  omitted.  That 
the  said  Charles  Bembridge,  when  he  was  so  requested,  well 
knew  the  said  several  sums  of  money  hereinbefore  men- 
tioned were  not  included  therein,  but  were  omitted  to  be 
inserted  in  the  said  accounts  as  charges  on  the  said  Lord 
Holland,     That  the  said  Charles  Bembridge,  being  such 
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accountant  as  aforesaid,  wrongfully,  unjustly,  and  fraudu-        1783. 
lently  contriving   to  conceal    from   the  said  Letcisj  Lord        %^v«^ 
SondeXj  the  said  auditor  of  the  imprest,  to  whom  the  said    The  King 
'final  account  was  delivered  as  aforesaid,  the  said  several  ^* 

sums  of  money  which  ought  to  have  been  charged  as  afore-  bm**'*^ 
said,  and  to  cheat  and  defraud  our  said  present  Sovereign 
Lord  the  King^  did  not,  at  the  several  days  and  times 
when  he  was  so  requested  as  aforesaid,  discover  or  make 
known  to  the  said  Lewis^  Lord  Sondes^  the  several  sums  of 
money,  which,  &c.,  but  wickedly,  wilfully,  fraudulently, 
knowingly,  and  corruptly  did  refuse  and  neglect  to  discover 
or  make  known  the  same  to  the  said  Lewis,  Lord  Sondes^ 
and  did  permit  and  suflTer  the  said  Lewis^  Lord  Sondes^  to 
proceed  to  close  the  said  final  account  of  the  said  Henry^ 
Lord  Holland,,  without  the  said  sums  of  money  having  been 
brought  into  the  same,  or  made  known  to  the  said  Lewis^ 
Lord  Sondes,  contrary  to  the  duty  of  the  said  Charles 
Bemhridffe,  as  such  accountant  as  aforesaid,  to  the  evil  ex- 
ample, &c. 

The  second  count  did  not  state  the  succession  of  pay- 
masters, nor  the  general  duty  of  the  accountant,  and  stated 
that  divers  sumsof  money  (enumerating  them  without  any  par- 
ticulars concerning  them)  ought  to  have  been  included,  and 
were  omitted.  Having  before  stated  that  the  accounts  were 
made  up  by  Jolm  Powell  the  accountant,  it  then  stated  the 
appointment  of  the  defendant,  in  the  same  words  as  in  the 
first  count :  that  it  was  his  duty,  as  accountant  as  aforesaid, 
forthwith  to  disclose  and  make  known  to  the  said  Lord  Sondes 
any  omission  out  of  the  said  account  of  charges  made  upon 
the  said  Henry ^  Lord  Holland,  within  the  knowledge  of  him 
the  said  Charles  Bembridge.  It  then  stated  the  request, 
and  neglect,  and  refusal  as  in  the  first  count. 

The  third  count  stated  that  Henry,  Lord  Holland,  in  his 
lifetime  was  paymaster ;  that  after  he  went  out  of  office,  viz. 
11th  January,  12  Geo.  S,  his  final  account  was  made  up  by 
John  Powell,  then  being  accountant,  and  delivered  to  Lord 
Sofides;  that  afterwards,  and  after  the  death  of  Lord  Hoi- 
land,  Charles  Bembridge  became  accountant  in  the  said  of- 
fice ;  that  the  final  account  remained  open  and  unsettled  at 
that  time,  and  for  six  years,  while  the  said  CltarUs  Bembridge 
was  accountant ;  that  it  was  the  duty  of  the  said  Charles 
Bembridge,  as  such  accountant  as  aforesaid,  forthwith  to 
have  discovered  and  made  known  to  the  said  Lcxcisy  Lord 
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Sondes^  any  charges  omitted  in  the  said  final  account  of  the 
said  Lord  HoUandj  or  any  other  account  of  the  said  Lord 
Holland^  as  such  receiver  and  paymaster-general,  which  had 
not  been  brought  into  or  inserted  in  the  said  final  account, 
or  any  other  account,  delivered  to  the  auditors  of  the  im- 
presty  or  either  of  them,  within  the  knowledge  of  him  the 
said  Charles  Bembridge:  that  divers  sums  of  money  (enu- 
merating them)  which  ought  to  have  been  inserted  in  the 
final  or  some  other  account,  were  omitted;  that  the  said 
Charles  Bembridge^  whilst  he  was  accountant,  well  knew 
that  the  said  sums  ought  to  have  been  inserted  in  the  said 
final  account,  or  in  some  other  account  of  Lord  Holland^  as 
paymaster,  delivered  to  the  auditors  or  either  of  them.  Yet 
the  said  Charles  Bembridge  did  not  forthwith  discover  or 
make  known  to  the  said  Leztfis,  Lord  Sondes,  the  said  omis- 
sions or  any  of  them,  as  it  was  his  duty,  as  such  accountant 
as  aforesaid,  to  have  done,  but  wickedly  did  withhold  the 
said  information,  &c. 

The  information  was  entitled  of  Easter  Temi,  SS  Geo.  3. 
In  Trinity  Term  following  the  defendant  pleaded  not  guilty, 
and  the  information  was  tried  before  Lord  Maksfibld  at 
WeUminOer  after  Trinity  Term,  when  the  defendant  was 
found  guilty  generally. 

Bearcroftf  Scott,  Erskine,  and  Adam  moved  in  arrest  of 
judgment,  or  for  a  new  trial  (a),  and  Lee,  A.  G.,  Sir  T. 
Davenport,  Cowper,  WUson^  and  Baldzvin  showed  cause. 
As  the  arguments  are  noticed  in  the  judgment  of  Lord 
Mansfield,  they  are  omitted  in  this  place. 

Lord  Mansfield. — Though  the  principles  upon  which 
this  prosecution  is  founded  may  be  old,  the  specific  applica- 


(a)  On  Saturday  the  8th  ^o- 
vembeTy  Lord  Mansfield  at 
the  rising  of  the  Court  said,  that 
understanding  that  a  new  trial 
was  to  be  mored  for  on  behalf  of 
the  defendant^  and  Monday  be- 
ing the  last  day  of  moving^  he 
thought  it  proper  to  give  notice 
that  the  Court  would  not  hear  a 
motion  for  a  new  trial  for  a  de- 
fendant convicted  of  a  misde- 
meanor^  unless  he  were  present 
in  Courts  that  sometimes  the 
personal  appearance  had  not 
been  insisted  on«  either  by  con- 


sent or  because  it  has  been  over- 
looked ;  but  the  Court  had  con- 
sidered it,  and  found  the  rule  to 
be  fiilly  established,  and  it  ought 
to  be  adhered  to.  Bearcrqft 
said,  that  having  received  no- 
tice from  the  Soiicttor-general 
that  the  strict  rule  would  be 
insisted  on,  he  had  looked  into 
the  cases,  and  could  not  contend 
that  the  rule  was  not  as  Lord 
Mansfield  had  stated  it.  The 
defendant  accordingly  appeared 
in  Court. 


<     d^Alr^TA 
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^.^-sr^  that  this  is  a  civil  injury^  and  not  indictablet  and  it  is  said 
The  Kino  that  there  is  no  precedent.  The  law  does  not  constist  of  par- 
ticular cases  but  of  general  principles^  which  are  illustrated 
and  explained  by  these  cases.  Here  there  are  two  principles 
applicable :  first,  that  a  man  accepting  an  office  of  trust 
concerning  the  public,  especially  if  attended  with  profit,  is 
answerable  criminally  to  the  King  for  misbehaviour  in  his 
office ;  this  is  true,  by  whomever  and  in  whatever  way  the 
officer  is  appointed.  In  Vidian  (b)  there  is  a  precedent  of 
an  indictment  against  the  Custos  Brevium  for  losing  a  record. 
Secondly,  where  there  is  a  breach  of  trust,  fraud,  or  imposi- 
tion, in  a  matter  concerning  the  public,  though  as  between 
individuals  it  would  only  be  actionable,  yet  as  between  the 
King  and  the  subject  it  is  indictable.  Thai  such  should  be 
the  rule  is  essential  to  the  existence  of  the  country.  An  in- 
dictment has  been  sustained  for  concealing  public  money, 
^7  A^JS,  pL  17,  ttiough  this,  as  against  a  private  person, 
would  only  have  been  actionable.  The  rule  is  well  laid 
down  by  Mr.  Serj.  Hawkins  (c),  that  all  kinds  of  crimes  of 
a  public  nature,  all  misdemeanors  whatsoever  uf  a  public 
evil  example  against  the  common  law,  may  be  indicted  ;  but 
no  injuries  of  a  private  nature,  unless  they  some  way  ooncera 
the  King.  So  it  is  laid  down  in  an  anonymous  case  {d)^  that 
any  public  officer  is  indictable  for  misbehaviour  in  his  office. 
No  doubt  the  offices  concerning  the  revenue  are  of  great 
importance  to  the  public.  I  am  therefore  of  opinion,  that 
both  the  rules  ought  to  be  discharged. 

WiLLEs  and  BclleRj  Justices,- — Of  the  same  opinion. 
W I  LLPS,  Jusiice^  then  pronounced  the  judgment  of  the 
Court,  which  was  six  months*  imprisonment,  and  a  fine  of 
^^,650,  {the  sum  received  by  the  defendant  for  making  up 
the  accounts)  {e), 

(if)  Vidian* s  Enirien,  p,  213,  ceivers  ami  managers  of  a  lot- 
(f )  Bfwk  ii,  Ct  25,  J.  4.  tery  called  the  Museum  lottery, 
(d)  B,  U,  H.  2  ^flji.  6  Mod.  under  stat,  26  Geo.   2,  c.  22, 
96.  for  the  purpose  of  raising  a  sum 
(ff)  In  the  course  of  the  ar-  of  money  for  the  establishment 
gument^  the  case  of  Peter  Le-  of  the  Bfitish  Museum.  The  act 
heup^   Esq.   was  cited^   which  directed  that  the  subscriptions 
was   an    information   tried    at  for  the  lottery  should   be  re- 
bar  in  Hilary  Term,  28  Geo*  2.  ceived   publicly^  from    such   a 
The   defendant    and    three  time  to  such  a  time,  after  notice 
others  hud  been  appointed  re-  in  the  GazeUe^  and  that  no  per- 
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son  should  subaciibe  for  more 
than  twenty  tickets.  The  in- 
formation was  for  receiving  sub- 
scriptions privately  before  the 
time  appointed,  and  by  fictitious 
names  giving  a  greater  number 
of  tickets  to  one  person^  and 
other  evasions  of  the  statute. 
There  were  ten  counts^  all  con- 


cluding in  open  violation  of  the 
said  act  of  Parliament,  and  con- 
trary to  the  form  and  effect 
thereof.  They  all  charged  the 
offence  to  be  contrary  to  the 
duty  of  his  said  office  of  re- 
ceiver. The  defendant  was  found 
guilty  on  several  counts. 


S8S 


1788. 
Thb  King 
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HiSRUYSON  V.  WOODBRIDGE. 

{Reported,  ante,  vol.  i.  p.  166,  note  [fW-] 


Tuesday, 
25th  November. 


The  King  v.  The  Inhabitants  of  Edisobe,  otherwise .    WedncKlaj, 

HedsOB.  26thNoven,b«r. 

(Reported,  Caldecott,  871.) 


Bingley  v.  Mallison  and  Another  (a). 

J.  HIS  was  an  action  of  trover  brought  by  the  plaintiff 
against  the  defendants,  who  were  assignees  of  a  bankrupt. 
The  cause  was  tried  at  York,  before  Evbe,  B.,  and  the 
only  question  was  upon  the  petitioning  creditor's  debt.  The 
debt  consisted  of  a  bill  of  exchange  given  by  the  bankrupt 
before  his  bankruptcy.  The  bill  was  made  in  January, 
178^,  became  payable  in  June,  and  was  indorsed  to  the 
petitioning  creditor  in  November.  The  act  of  bankruptcy 
was  committed  in  October.  Eybe,  B.,  was  of  opinion  that 
this  was  not  a  sufficient  petitioning  creditor's  debt  to  support 
the  commission,  and  a  verdict  was  found  for  the  plaintiff 
for  the  value  of  the  goods.  A  rule  having  been  obtained 
to  show  cause  why  there  should  not  be  a  new  trial, 

Lee,  A.  G.,  Davenport,  and   Hotham,  showed   cause. 
This  rule  was  granted  on  the  authority  of  two  cases,  ex 


Wedncsdaj, 
26ih  November. 

AbiUofez. 
change  drawn 
by  a  bank, 
nipt  before  his 
bankruptcy,  but 
notindoTMd  to 
the  petitioning 
creditor  until 
after  the  act  of 
bankruptcy,  it  a 
good  petitioning 
creditor's  debt. 


(a)  S.  C,  cited  I  Cook's  D.  L.,  34,  8th  edit.,  nomine  Bingley 
V.  Maddison. 
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park  Thomas  {b)j  and  an  anonymous  case  in  Wilson  (c). 
The  first  case  was  a  petition  of  the  bankrupt  himself,  and 
the  Cliancellor  might  refuse  to  supersede  the  commission, 
where  there  were  many  creditors,  and  a  clear  act  of  bank- 
ruptcy. The  latter  is  a  very  short  note,  and  the  case  does 
not  appear  to  have  been  argued.  It  may,  therefore,  be 
considered  that  there  is  no  express  decision  on  the  point ; 
and  the  reasoning  of  the  Court,  in  several  cases,  is  against 
the  validity  of  the  debt.  De  Golds  v.  Ward  (d) ;  Ex  parte 
Lee  (e).  Every  act  of  bankruptcy  is  supposed  in  law  to 
be  a  fraud  upon  the  petitioning  creditor,  as  well  as  upon 
every  other  creditor,  but  how  could  it  be  a  fraud  upon 
this  man  who  had  no  debt  existing  at  the  time.'^  The 
bankrupt  could  not  mean  to  delay  or  to  defeat  him.  Put 
the  case,  which  indeed  was  the  fact  here,  that  the  holder  of 
the  bill  is  indebted  to  the  bankrupt  in  a  large  sum  of  money, 
and  cannot,  therefore,  himself  sue  out  a  commission :  shall 
he  be  allowed,  by  indorsing  the  bill,  to  confer  that  right  on 
another?  By  the  statute,  34  and  35  if.  8,  c.  4,  §  1.,  the 
Chancellor  has  authority  to  grant  a  commission  of  bankrupt 
upon  complaint  made  by  any  parties  grieved ;  but  the  pe- 
titioning creditor,  in  this  case,  was  not  a  party  grieved,  for 
be  bad  no  debt  at  the  time  of  the  bankruptcy.  It  has  been 
held  that  where  a  note  is  indorsed  after  the  act  of  bank- 
ruptcy, the  holder  cannot  make  it  the  subject  of  a  set  off. 
Marsh  v.  CJiambers  (f)^  and  the  same  rule  ought  to  hold 
with  regard  to  a  petitioning  creditor's  debt.  By  this  con- 
trivance, a  creditor  for  less  than  £100  might  have,  by  an 
indorsement,  the  means  of  taking  out  a  commission. 

Lord  Mansfield  (stopping  Arden), — This  seems  to  me 
a  very  clear  case.  A  bill  of  exchange  is  made,  which  is 
due  before  the  act  of  bankruptcy,  and  is  indorsed  before  the 
commission  taken  out.  The  case  stands  clear  of  all  circum- 
stances of  fraud.  An  indorsement  of  a  bill  of  exchange  is  a 
case  in  which  the  law  allows  an  assignment  of  a  chose  in 
action.  No  new  debt  is  created,  but  the  old  debt  is  trans- 
ferred, and  the  indorsee  stands  in  the  place  of  the  original 
payee.    The  indorsee  always  came  in  under  the  commission. 


(b)  Cane.  1 747,  I  Atk.  73. 

(c)  C.  B.,  T.  i  G.  3,  2  Wlls. 
135. 

{d)  1  Br.  P.  C.  536, 


(e)  Cane,  H.  1721,  1  P. 
Wms.  782. 

(/)-B./?.,T.  18  G.  2,2  S/r. 
1235- 
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because  he  came  in  on  the  ground  of  the  original  debt.  Thus 
it  stands  upon  principle,  and  the  cases  are  positive,  and  of 
the  highest  authority. 

BuLLBB,  Justice. — l^his  case  does  not  go  the  length  Mr. 
HoTHAM  supposes.  I  take  it  to  be  clear  that  you  cannot, 
by  joining  two  notes  for  less  than  c£lOO,  make  a  man  a 
petitioner  who  would  not  be  one  otherwise.  But  this  is  a 
note  for  <£100  (g). 

Rule  absolute  (A). 


1783. 
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(g)  There  is  some  obscurity 
jQ  the  judgraent  of  Bullbh,  «/. 
In  Mr. y.  Lb  Blancs  MSS.  it 
runs  thus :  *^  this  is  for  a  note 
of  £  1 00,  and  differs  from  a  note 
of  jBdO^  when  at  the  time  of  the 
act  of  bankruptcy  there  was  no 
subsisting  debt  on  which  a  com- 
mission could  issue.  When  that 
case  happens  it  would  make  an- 
other question."  In  the  argu- 
ment in  Glahter  v.  Hewer,  B.  R, 
38  G.  3,  7  T.  R.  490,  Mr.  J. 
BuLLBR  is  stated  to  have  said 
in  this  case,  ''  that  if  two  cre- 


ditors had  each  of  them  bills  for 
£50  on  the  bankrupt  at  the  time 
of  his  bankruptcy^  they  could 
not  by  a  subsequent  indorsement 
from  one  to  the  other  make  a 
petitioning  creditor's  debt  of 
£100."  Upon  which  Lord  Ken- 
yon  remarked,  "  that  he  could 
not  accede  to  what  was  sup- 
posed to  have  been  said  by  Mr. 
J.  BuLLBE  in  the  case  of  Single^ 
V.  Maddison" 

(A)  See  Ex  parte  Douthat, 
B.R.M.  1  G.4,4B.ScA.67. 


Spring  dem.  Titchbr  v.  Biles  and  Another. 
(Reported,  1  T.  JR.,  435,  (n). ) 


Wednesday, 
26Ui  November. 


Dunn  i\  Laege. 

X  RESPASS  for  the  recovery  of  mesne  profits  after  judg- 
ment in  ejectment.  The  declaration  was  in  the  usual  form, 
that  the  defendant  broke  and  entered  the  premises,  and  staid 
and  continued  therein,  and  ejected  the  plaintiff,  and  kept 
him  out  of  possession,  and  during  that  time  took  the  profits 
to  himself,  whereby  the  plaintiff,  during  that  time,  lost  all 
the  issues  and  profits  thereof,  and  was  put  to  great  expense 

ting  up  the  inn,  and  destroying  the  custom,  iinlcM  soch  damage  be  tpedaUy 
danition. 


Wednoday, 
26th  Norember. 

In  tntpanfor 
mesne  profiu 
after  ejectment 
for  the  recovery 
of  a  bouse  uiied 
as  an  inn,  the 
plaintiff  cannot 
recover  the  loss 
which  he  has 
sustained  bv  the 
defendant  shuu 
stated  in  the  de. 
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in  recovering  possession.  The  defendant  pleaded  not  guilty. 
The  cause  was  tried  at  the  Summer  Assizes,  at  Bury^  when 
the  plaintiff,  after  proving  the  judgment  in  ejectment  and 
writ  of  possession,  and  the  value  of  the  rent  during  the  time 
he  was  kept  out  of  possession,  and  the  costs  of  the  ejectment, 
to  the  amount  of  above  <£70,  offered  to  give  in  evidence 
other  special  damage,  viz.,  that  the  defendant  had  been 
tenant  to  the  lessor  of  the  plaintiff  for  a  term,  and  refusing 
to  go  out  at  the  expiration  of  the  term,  the  lessor  of  the 
plaintiff  was  obliged  to  recover  possession  by  ejectment ; 
that  the  demised  premises  consisted  of  an  inn  at  Brandon^ 
in  Sfiffbikf  which  if  the  defendant  had  quitted,  as  he  ought 
to  have  done,  at  the  end  of  his  term,  the  lessor  of  the  plain- 
tiff could  have  sold  for  £800 ;  that  the  defendant,  during 
the  time  he  had  held  over  and  pending  the  ejectment,  had 
shut  up  the  inn,  and  stationed  a  person  there  to  direct  tra- 
vellers to  another  inn,  which  the  defendant  had  taken  in  the 
same  town,  and  by  that  means  drew  away  the  custom,  so 
that,  by  the  time  the  plaintiff  recovered  possession  in  the 
ejectment,  the  inn  would  not  sell  for  more  than  £500. 
HoTHAM,  B.f  who  tried  the  cause,  refused  to  receive  this 
evidence,  because  it  was  not  specially  stated  in  the  declara- 
tion.  A  verdict  having  been  found  for  the  plaintiff  for  £10 
only,  a  new  trial  was  now  moved  for,  on  the  ground  that 
the  evidence  had  been  improperly  rejected  by  the  learned 
Judge;  but  the  Court  was  of  opinion  that  he  had  acted 
correctly,  and  refused  a  rule  to  show  cause. 


Thanday, 
27th  NoTembcnr. 

The  Court  will 
not  discharge  on 
C3inmon  bail  a 
defendant  held 
to  bail  on  a 
Judge*ii  order, 
granted  upon 
Uie  copy  of  an 
affidavit  of  the 


BovARA  V.  Bkssessti  (a). 

X  HE  defendant  was  held  to  special  bail  b)'  an  order  of  a 
Judge  at  chambers,  upon  an  affidavit  of  the  debt  made  at 
Hamburgh^  a  copy  of  which  had  been  sent  over,  authenticated 
by  the  magistrates  of  Hajfiburgh,  under  the  seal  of  the 
burgomaster.  There  was  also  an  affidavit  from  persons  in 
this  country,  who  swore  to  their  knowledge  of  the  creditor 

debt  made  at 

Hambur/^^  authenticated  by  the  magistrates  of  that  city,  and  corroborated  by  the  affidarit  of  per* 

sons  here,  to  the  credit  of  the  party  noaking  the  affidavit. 

(a)  S.  C.  cited  1  Tid(ts  Pr.  165,  8th  ed. 


r 
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1783.  deprive  the  said  Henry  Booth  from  using  and  exercisiag  bk 
v^v--^  trade  and  business  of  a  tailor,  which  be  then  and  there  used 
The  Kino  and  exercised,  on  the  SStb  November^  23  6. 8,  the  said  Free- 
^  ^'  man  Eccles  (and  the  six  others)  wrongfully,  fraudulently, 

maliciously,  and  unlawfully  did  confederate,  conspire,  com- 
bine, and  agree  amongst  themselves,  by  indirect  means,  to 
impoverish  the  said  Henry  Booth,  and  to  deprive  and  hinder 
him  from  following  and  exercising  his  aforesaid  trade  or 
business  of  a  tailor;  and  the  said  Freeman  Ecdes,  &c.  in 
pursuance  of  and  according  to  the  unlawful  conspiracy,  com. 
bination,  and  agreement  aforesaid,  on  the  said  S8th  of  No* 
vember  indirectly,  wrongfully,  unlawfully,  maliciously,  and 
unjustly  did  prevent  and  hinder  the  said  Henry  Booth  from 
following  his  aforesaid  trade  or  business  in  Lvoerpocl  afere* 
said,  and  thereby  did  then  and  there  greatly  impoverish  the 
said  Henry  Booth,  to  the  great  damage,  &c.  The  indict- 
ment contained  another  count  not  materially  different. 

The  issue  was  joined  in  the  following  manner : — And  now, 
that  is  to  say,  on  Friday,  next  after  the  morrow  of  the  Holj/ 
Trinity,  in  this  same  term,  before  our  said  Lord  the  Kinff, 
at  Westminster,  cometh  the  said  Freeman  Eccles  and  others^ 
by  H.  D.  their  attorney,  and  having  heard  the  said  indict- 
ment read,  they  say,  and  each  of  them  severally  says,  that 
they  are  not  guilty  thereof,  &c. 

The  verdict  was  taken  against  Eccles  and  five  of  the 
others,  and  there  was  no  finding  at  all  as  to  the  sixth. 

Chambre  now  moved  an  arrest  of  judgment,  and  took  two 
objections  to  the  indictment.  1.  The  charge  is  too  general ; 
there  are  no  particular  facts  mentioned  on  which  the  de- 
fendants might  have  prepared  to  defend  themselves.  The 
indictment  should  have  stated  a  particular  act,  and  have 
charged  the  conspiracy  to  have  been  with  a  view  to  that 
act ;  but  nothing  more  than  the  consequence  of  the  act  is 
stated,  which  is  too  general.  Hawk.  P.  C.  6.  li.  c.  26,  s.  59. 
A  conspiracy  is  certainly  indictable,  though  no  act  be  done ; 
but  still  the  act  intended  to  be  done  must  be  stated.  There 
is  no  case  of  authority  that  a  general  charge  of  a  conspiracy 
to  injure  is  good.  The  King  v.  Haw  (a).  The  King  v. 
Munozifi),  14  Fin.  386,  are  authorities  to  show  that  so 
general  a  statement  as  this  is  bad.     [Willes,  /.,  referred 

{a)  B.  R.,  E.  12  G.  1, 1  Sr.  (b)  B.  B.,  H.  13  G.  1, 2  Sir. 

699.  1127. 
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to  The  King  v.  Kinnersley  (c).]  It  must  be  a  conspiracy 
to  do  something.  [Buller,  J. — Here  the  act  intended  is 
stated.]  It  is  only  the  consequence  and  not  the  means  that 
is  stated.  [Lord  Mansfield. — Be  the  means  what  they 
may,  if  it  be  in  consequence  of  a  conspiracy  it  is  criminal.] 
8.  The  issue  is  not  well  joined,  for  it  does  not  appear  that 
any  of  the  defendants  but  Eccles  have  pleaded. 

Lord  Maksfield. — The  conspiracy  is  to  prevent  Booth 
from  working,  the  consequence  is  poverty.  Both  the  con- 
spiracy and  the  consequence  are  stated ;  but  it  is  objected, 
that  there  is  no  allegation  of  the  means.  Such  an  allegation 
is  unnecessary.  The  later  cases,  and  especially  Tfie  King 
V.  Kinnersley^  are  very  strong.  As  to  the  objection  on  the 
issue,  the  record  goes  on  and  says,  ''they  and  each  of  them."*' 

BuLLER,  Justice. — The  indictment  states  more  than  is 
sufficient  in  alleging  that  the  defendants  conspired  ''  by  in- 
direct meana.^'  The  means  aref  matter  of  evidence.  If  the 
indictment  had  stated  that  they  conspired  to  prevent  Booth 
from  carrying  on  his  trade,  it  would  have  been  sufficient : 
''  by  indirect  means^  is  surplusage.  As  to  the  issue,  it  does 
not  appear  by  this  record  that  any  of  the  defendants  let 
judgment  go  by  defatilt  Therefore  the  Court  cannot  go 
into  the  matter,  and  the  issue  is  joined,  though  in  a  very 
slovenly  manner.  If  any  of  the  defendants  have  in  fact  let 
judgment  go  by  default,  and  are  injured  by  this  manner 
of  entering  the  issue,  they  have  their  remedy  against  the 
clerk  in  the  Crown  Office. 

Motion  denied. 

(c)  B.  A,  T.  5  G.  I,  1  Str.  193. 
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Thursday, 
27th  November. 

Trespasii 
brought  by 
order  of  the 
Court  of  Chan- 
eery^  to  try 
whether  a  bank 
erected  by  the 
plamtiffwasa 
nuisance  to  the 
harbour  of 
WelU,    The 
jury  found  for 
the  defendants, 
and  accom- 
panied  the  ver. 
diet  with  the 
following  ob- 
servations, 
which  were  in- 
dorsed on  the 
potteas  "The 
jury  also  find 
that  they  all 
agree  that  the 
continuance  of 
the  bank  is  some 
injury  to  the 
harbour,  but  are 
not  all  agreed 
to  its  being  a 
material  injury. 
That  it  did  not 
appear  to  the 
jury  that  any 
legal  proceed- 
ings were  had 
within  the  space 
of  twenty  years 
from  the  time 
of  the  erection 
of  the  bank.*' 
Held  that  this 
finding  was  no 
ground  for  set 
ting  aside  the 
verdict,  either  as 
showing  that  the 
nuisance  was 
inunaterial  or 
that  the  posses- 
sion of  the  bank 
by  the  plaintiff 
for  twenty  years 
was  a  bar. 


FoLKEs  V.  Chad  and  Others. 

X  HIS  cause  having  been  tried  a  third  time  (a)  at  the 
Summer  Assizes  for  the  county  of  Norfolk^  before  Mr. 
Justice  AsHURST,  a  verdict  was  found  for  the  defendants, 
and  a  special  indorsement  was  made  upon  the  poatea  to 
the  following  effect:  ^^  The  jufy  also  find  that  they  all 
agree  that  the  continuance  of  the  bank  is  some  injury  to  the 
harbour  of  WeUs,  but  are  not  all  agreed  to  its  being  a 
material  injury :  that  it  did  not  appear  to  the  jury  that 
any  legal  proceedings  were  had  within  the  space  of  twenty 
years  from  the  time  of  the  erection  of  the  bank.'"  Mansfield^ 
S.  6.,  on  behalf  of  the  plaintiff,  obtained  a  rule  to  show 
cause  why  the  verdict  for  the  defendants  should  not  be  set 
aside,  and  a  verdict  entered  for  the  plaintiff,  or  a  new  trial 
had  between  the  parties.  He  grounded  the  first  part  of  his 
rule  on  the  fac*.t  found  by  the  jury,  and  indorsed,  that  no 
proceedings  at  law  had  been  had  within  twenty  years  from 
the  time  of  erecting  the  bank,  which  he  had  insisted,  at  the 
trial,  entitled  the  plaintiff  to  a  verdict ;  and  he  relied  on 
what  he  said  had  been  the  practice  on  the  western  and 
Oxford  circuits — not  to  suffer  a  nuisance  to  a  way  to  be 
impeached  after  twenty  years'  continuance.  The  second 
part  of  his  rule  he  founded  on  the  indorsement,  by  which  it 
appeared  that  the  jury  did  not  find  it  a  material  injury, 
which  he  said  was  necessary  to  constitute  a  nuisance. 
AsHURST,  •/.,  who  tried  the  cause,  reported  that,  in  his 
directions  to  the  jury,  he  told  them  that  there  were  two 
matters  for  their  consideration:  1.  Whether  the  harbour 
was  materially  injured  by  the  bank  in  question.  S.  Whether 
the  removal  of  the  bank  would  materially  tend  to  restore 
the  harbour.  He  told  them  that  it  might  be  worth  while 
to  consider  the  second  question,  and  to  state  their  opinions 
on  it,  though  it  was  not  necessary  to  their  finding  their 
verdict  for  the  plaintiff  or  defendants.  That  as  to  the  twenty 
years'  continuance,  he  did  not  agree  with  the  counsel  for  the 
plaintiff,  that  it  entitled  the  plaintiff  to  a  verdict ;  but  he 
told  the  jury  to  find  that  fact,  as  it  might  be  material  in 
guiding  the  discretion  of  die  Court  of  Chancery.  The  jury 
found  a  verdict  for  the  defendants,  accompanied  by  the 
special  matter  stated  on  the  posiea.     The  learned  Judge 

{a)  Vide  ante,  p.  157. 
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added,  <<  I  told  the  jury  that  they  could  not  find  for  the  1783. 
defendants  unless  they  thought  it  a  material  injury.  There-  v^y^^/ 
fore  they  must  have  thought  it  material.  I  understood  the  Folkes 
meaning  of  the  jury  to  be,  that  they  were  not  agreed  as  to 
the  precise  extent  of  the  injury,  and  how  far  the  removal  of 
it  might  or  might  not  restore  the  harbour.  I  thought  my- 
self that  the  bank  was  an  injury  to  the  harbour.**  There 
was  some  dispute  about  the  fact  of  the  jury  bringing  in  a 
verdict  for  the  defendants,  the  plaintiff  asserting  that  they 
only  found  the  special  circumstances  as  indorsed,  but  the 
Judge  said  that  they  expressly  found  a  verdict  for  the  de- 
fendants. 

Hardingef  CdUf  Graham^  and  Le  Blanc  showed  cause. — 
The  first  part  of  the  rule  is  grounded  on  a  supposed  principle 
of  law,  that  twenty  years'  continuance  of  the  nuisance  is  a 
legal  bar.  This  point  was  never  taken  before  the  third 
trial,  though  the  fact  appeared  from  the  commencement  of 
the  proceedings  in  Chancery.  If  such  a  possession  be  a 
bar,  the  fact  should  have  been  pleaded.  Pepj/s^s  case.  (6) ; 
Brooke  on  the  Staiuie  of  lAmiiaiions^  80.  In  none  of  the 
books  is  it  considered  a  bar,  but  only  as  a  ground  of  pre- 
sumption. In  the  case  of  a  private  way,  it  affords  a  pre- 
sumption of  a  licence ;  but  it  is  otherwise  with  regard  to  a 
public  way,  where  a  grant  from  the  crown,  founded  upon  a 
vrrit  of  ad  quod  damnum^  and  another  way  set  out,  must  be 
presumed.  In  Keymer  v.  Summers  (c),  where  a  way  had 
been  used  for  thirty  years,  YaieSj  J.,  said  that  the  user  of 
the  way  for  all  that  time  was  sufficient  to  afford  a  presump- 
tion of  a  grant  or  licence  from  the  party.  But  how  can  this 
presumption  apply  to  the  case  of  a  harbour  ?  Besides,  here 
the  injury  has  been  progressive,  and  may  not  have  been 
discovered  for  many  years ;  while  in  the  case  of  the  way  it 
is  immediate.  The  finding  of  the  jury  upon  this  part  of 
the  case  merely  is,  that  no  legal  proceedings  were  had 
within  twenty  years  from  the  erection  of  the  bank.  This  is 
merdy  a  finding  of  evidence,  and  can  form  no  ground  upon 
which  the  Court  can  proceed.  It  is  for  the  jury  to  draw 
the  conclusion  from  such  evidence.  Mayor  of  HuU  v. 
Homer  (d). 

With  regard  to  the  second  point,  the  finding  of  the  jury 

(A)    C.  2?.,  E.  25  £/«.,  3         (rf)  J5.  R.,   T.    14  Geo.  3, 
Leon.  80.  Cowp.  102. 

(c)  Bull.  N.  P.  74. 
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is  merely  in  consequence  of  dbe  order  of  the  Court  of 
Chancery,  and  for  the  convenienee  of  that  Court  Inde- 
pendently oi  the  finding,  there  is  a  distinct  verdict  for  the 
defendants.  But  it  may  be  admitted,  for  the  sake  of  argu^ 
ment,  that  the  indorsement  is  in  the  nature  of  a  special 
verdict,  and  that  the  injury  is  immaterial.  To  justify  the 
verdict  for  the  defendants,  it  is  enough  that  it  is  an  injury* 
Materiality  is  of  consequence  in  estimatiBg  the  damages,  bul 
not  in  governing  the  verdict.  Would  the  immateriality  <^ 
a  theft  be  a  defence  ?  Or,  to  a  plea  of  a  nuiaanoe,  would  a 
replication  that  the  nuisance  is  immaterial  be  good  ?  A  gate, 
not  locked,  across  a  highway,  is  immaterial,  if  any  thing  can 
be  so,  and  yet  it  is  a  nuisance.  So  a  house  encroaching  on 
the  widest  highway.  It  is  said,  in  Maary\  case  (e),  that  if 
the  trespass  on  a  common  be  so  small  that  the  commoner  haa 
not  any  loss,  he  shall  not  have  an  action,  but  the  tenant  of 
the  land  shall  So  the  master  of  a  servant  shall  not,  for 
every  small  battery,  have  an  action,  but  the  servant  himself 
shall.  Was^  there  ever  a  demurrer  to  an  indictment  for  a 
nuisance,  because  ^^grave^  was  not  added  to  '^  nocummtumT^ 
The  mischief  in  this  case  was  progressive.  A  man  may 
commit  an  immaterial  injury  every  day,  while  the  sum  of 
the  injuries  will  be  material.  The  true  construction  of  the 
indorsement  on  the  postea  is,  that  the  injury  was  material 
enough  to  make  a  nuisance,  but  that  jury  could  not  agree 
as  to  the  extent  of  the  materiality. 

MamJUldy  S.  G.,  Partridge^  JoddreU,  and  SayeTf  oontrth 
upon  the  first  point  contended  that  many  presumptions 
were  applicable  in  this  case,  as  well  as  the  presumption  of 
licence  in  the  case  of  a  private  way ;  that  even  a  record 
might  be  presumed  from  length  of  time ;  and  that  the  reason 
why  decisions  on  such  poinu  were  not  found  in  the  books 
was,  that  the  questions  had  arisen  in  modem  times.  Upon 
the  second  point,  they  argued  that  this  was  not  a  nuisance 
in  itself,  but  only  from  its  effects,  and  that  therefore  the 
cases  of  highways  stopped  up  or  encroached  upon  did  not 
apply;  that,  upon  this  finding,  it  could  not  be  said  that  the 
continuance  of  the  bank  would  be  a  nuisance ;  and  that,  at 
all  events,  if  there  were  any  doubt  on  that  point,  there  must 
be  a  new  trial.  It  was  never  left  to  the  jury,  what,  supposing 
the  injury  to  be  material,  was  the  degree  of  the  materiality. 


(c)  B,  R.,  T.  10  Jac  1,  9  Rep.  113  a. 
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Friday, 
28ch  November* 

In  an  actkni  on 
tliestat  9ilimff, 
c.  25,  §  2, 
it  is  sufficient  to 
allege  in  the  de- 
claration that 
the  defendant 
had  a  hare  in 
hi»  poasefiiioo. 


Talboya  v.  Brown. 

X  HIS  was  an  action  of  debt  on  the  statute  9  Annff  c.  25  (a), 
tried  at  Chehnsfbrdy  before  Goulp,  /.  The  declaration 
contained  eight  counts :— 1.  For  buying  seven  hares  on  the 
1st  of  January  ;  2.  For  having  in  his  ixissession  seven 
hares ;  3.  For  exposing  to  sale  seven  hares ;  4.  For  buying 
four  hares  on  the  8th  of  January  :  B.  For  having  in  his 
possession  five  hares ;  6.  For  exposing  to  sale  five  hares ; 
7.  and  8.  For  having  in  his  possession  five  and  seven 
hares;  he  being  a  carrier.  The  evidence  was  that  the 
defendant  was  driver  of  the  Norwich  stage  coach,  and  pur- 
chased and  had  in  his  possession  seven  hares  on  the  1st  of 
January^  and  five  more  on  the  8th  of  January.  The  jury 
found  twelve  penalties,  and  the  verdict  was  taken  on  the 
second  and  fifth  counts.  Peckham  having  moved  in  arrest 
of  judgment  on  the  ground  that  having  hares  in  possession 
is  not  itself  an  offence,  but  only  evidence  of  an  exposing  to 
sale, 

Erskine  showed  cause,  and  cited  Jones  qui  tarn  v. 
Bishop  (6). 

The  Court,  on  the  authority  of  that  case,  held  that  the 
allegation  in  the  second  and  fifth  counts  was  sufficient 
The  statute  providing  that  having  a  hare  in  possession  shall 
be  deemed  an  exposing  to  sale,  it  was  enough  to  declare  in 
the  words  of  the  statute. 

Rule  discharged. 


(a)  By  sect.  2,  if  any  hare, 

Eheasant^  partridge^  moor^ 
eath*game,  or  grouse  shall  be 
found  in  the  shop,  house^  or 
posssession  of  any  person  or 
|)ersuD8  whatsoever,  not  qua- 
lified in  his  own  right  to  kill 
game,  or  being  entitled  thereto 


under  some  person  so  qualified, 
the  same  snail  be  adjudged, 
deemed,  and  taken  to  be  an  ex- 
posing thereof  to  sale  within 
the  true  intent  and  meaning  of 
uie  set 

(b)  B.  /?.,  M.  26  C.  2,  Sayer, 
64. 
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Saloucci  V.  W00DMA8s(a). 

X  HIS  was  an  action  on  a  policy  of  insurance  upon  goods, 
warranted  neutral,  on  board  the  Thetis^  **  a  Tuscan  ship." 
At  the  trial,  before  Lord  Mansfield,  at  Guildhall^  the 
defendant  relied  upon  the  following  sentence  of  a  Spanish 
Court  of  AdmiraUy  as  disproving  the  warranty  of  neu- 
trality. 

"  MadHdy  24th  March^  178L— We  declare  the  cap. 
ture  made  by  the  privateer,  Captain  Antonio  Ferrer^  of 
the  Tuscan  frigate  called  the  Thetis^  Captain  Joseph 
Monteverdi^  with  the  merchandises  and  effects  of  which  her 
cargo  consists,  to  be  good  and  lawful ;  and  the  whole  shall 
be  given  to  Giacomo  Regolus  and  his  associates,  fitters-out 
of  the  xebec,  Sa^nta  Teresa^  commanded  by  the  said  Ferrer, 
and  to  the  aforesaid  Monteverdi  the  certificates  and  cor- 
responding passports,  that  he  may  withdraw  himself  with 
his  ship's  crew  in  the  usual  manner ;  and  before  the  publi- 
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Monday, 
26th  January. 

Where  goods 
were  insured^ 
warranted  neu- 
tral, on  board 
the  ThetU^ ''  a 
Tuscan  ihip,'* 
and  the  ahip 
and  goods  were 
captured  by  the 
Spamard$y  and 
ooodemnodasa 
*<  good  and  law- 
Au  capture,**  it 
was  held  that 
this  sentence  was 
oondusive  evi- 
dence that  the 
goods  wcve  not 


(a)  S.  C,  but  without  the  argiimeuts  of  counsel.  Park,  Ins, 
47i,6t]ied. 
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lication  of  this  sentence,  let  his  majesty  be  consulted.  Royal 
resolution,  as  proposed ;  and  if  any  of  the  parties  choose  to 
appeal,  let  it  be  admitted.^ 

Lord  Mansfield  being  of  opinion  that  this  sentence 
was  conclusive,  the  plaintiff  was  nonsuited;  and  in  Hilary 
Term  last  a  motion  was  made  to  set  aside  the  nonsuit, 
which  was  repeatedly  enlarged  in  order  to  give  time  to  get 
proceedings  and  papers  from  Spmn  and  Italy.  The  papers 
now  arriving,  the  motion  now  came  on  as  a  peremptory. 

Lee  and  Piggoti  in  support  of  the  rule.  There  is  nothing 
on  the  face  of  this  sentence  to  show  that  the  ship  was  con- 
demned on  the  ground  of  its  being  enemy's  property,  and 
the  plaintiff,  therefore,  ought  to  have  been  permitted  to  go 
into  evidence  to  show  the  warranty  of  neutral  property  was 
not  falsified.  Bernards  v.  Mottetta  (6).  There  is  nothing 
on  the  face  of  this  sentence  to  show  the  ground  upon  which 
the  Court  in  Spain  proceeded.  They  only  condemn  \he 
ship  as  a  lawful  capture.  Certainly  in  Bemardi  v. 
Motieua:  there  were  circumstances  which  induced  the  Court 
to  think  that  the  foreign  Court  did  not  proceed  on  the 
ground  of  the  ship  being  enemy's  property.  Here  the  sen- 
tence itself  calls  the  ThcHs  a  Tuscan  ship,  and  so  far  sup- 
ports the  policy.  Nothing  appears  to  show  that  she  was  not 
a  neutral  ship,  and  condemned  on  other  grounds  than  being 
enemy^s  property. 

Peckham^  conira. — The  presumption  is  always  that  the 
condemnation  was  on  the  ground  of  enemy's  property, 
unless  the  contrary  appears  on  the  face  of  the  sentence. 

Lord  Mansfield. — This  is  an  action  on  ^  policy  upon 
goods  warranted  to  be  neutral  property,  and  the  ship  is 
stated  to  be  a  Tuscim  ship.  A  sentence  of  condemnation, 
as  lawful  prize,  affords  a  presumption  that  the  goods  were 
enemy ^s  property,  unless  the  contrary  appears  on  the  sentence. 
In  Bemardi  v.  MoUetix  there  were  circumstances  on  the  face 
of  the  proceedings  that  showed  the  condemnation  went  on  a 
special  ground.  Here,  on  the  contrary,  the  proceedings  show 
no  special  grounds.  In  order  to  prevent  the  condemnation 
from  being  conclusive,  it  is  incumbent  on  the  plaintiff  to 
make  out  a  special  ground.  None  appears.  The  sentence 
is  an  inaccurate  one ;  but  it  seems  to  have  gone  upon  the 


(6)  B.  R.,  H,2\G.  3,  anle,  vol.  ii.  p.  575. 
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was  counsel  before  Lord  Mansfield,  in  which  it  was  de- 
cided, that  it  is  in  the  election  of  the  plaintiff  to  conader 
the  memorandum,  or  the  actual  suing  out  of  the  writ,  as  the 
commencement  of  the  suit. 

Lord  Mansfikld  said,  that  he  had  so  stated  the  rule  at 
NisiPrius,  with  the  exception,  that  in  penal  actions,  and  in 
cases  on  the  statute  of  limitations,  the  defendant  may  always 
resort  to  the  realtime. 

Motion  denied  (d). 


(flf)  See  Foster  v.  Bonner,  B. 
R.,  E.  16  G.  3,  Cmjop.  454;  2 
Sound.  1  (n),  5th  ed. ;  1  Tidd, 
]44>  8th  ed.;  Ruston  v.  Owston, 


Ejrch.  Ch.  H.5  8c6G.4,  M'O. 
&  y.  202 ;  Lester  v.  Jenkins, 
B.  R.,T.9  G.3, 8  B. &  C'SdO, 
2M.&  R.  429,  S.  C. 


Tuesday, 
27th  Janutry. 

An  action  may 
be  maintained 
under  at.  I  G, 
1,  tt,  2,  c.  6, 
againi  t  hun- 
dredon,  by  the 
truatee  in  whom 
the  property  in 
a  hcNiae  of  oor- 
rectioDy  bebng- 
ing  to  the 
county,  is  vested, 
for  the  demoli- 
tion of  the  house 
by  rioten. 


Onslow  v.  Smith  and  Another. 

JL  HIS  was  an  action  against  the  hundred,  upon  the  sta- 
tute 1  Geo,  1,  ^.  2,  c.  5,  to  recover  damages  sustained  by 
the  demolition  of  certain  premises  pulled  down  by  the  rioters 
in  1780.  The  action  was  tried  at  the  Surrey  assizes,  when 
a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  a  case  which  stated,  in  substance,  that  the 
premises  destroyed  were  the  house  of  correction,  which 
belonged  to  the  county,  and  which  had  been  vested  in 
trustees,  of  whom  the  plaintiff  was  the  survivor.  The 
question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover. 

RouSf  for  the  defendants,  was  directed  by  the  Court  to 
begin.  The  first  objection  to  this  action  is,  that  the  county 
cannot  recover  against  the  hundred,  which  is  a  part  of 
themselves.  If  the  case  had  been  free  from  the  technical 
embarrassment  of  trustees,  it  could  not  have  stood  a  moment. 
But  the  intervention  of  a  trustee  can  make  no  substantial 
difference.  He  is  merely  an  instrument  of  conveyance,  and 
has  no  interest.  The  remedy  is  given  to  the  party  dam- 
nified. But  how  is  the  trustee  damnified?  Where  the 
statute  meant  to  gi^e  persons  standing  in  the  situation  of 
trustees  a  remedy,  it  has  done  so,  as  in  the  case  of  rectors 
and  vicars.      In  framing  the  statute  the  legislature  had 
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27  th  January. 

The  priac- 
nioney  gained 
by  an  appren- 
tice, serving  on 
board  a  letter  of 
marque  ship, 
does  not  bdong 
to  the  master  of 
the  apprentice, 
the  usage  being 
proved  to  be 
that  such  money 
is  the  property 
of  the  appren- 
tice.  AsHUBST, 
J.dis. 


Carsan,  Administratrix,  &c.  v.  Watts. 

X  HIS  was  an  action  on  the  case,  tried  at  Lancaster  before 
BuLL£R,  J.  The  declaration  stated  that  the  defendant  was 
owner  of  a  letter  of  marque  called  the  ITiityj  and  in  con- 
sideration that  the  intestate  would  serve  as  a  mariner  on 
board  the  said  ship,  undertook  and  promised  to  pay  him  a 
certain  proportion,  with  the  rest  of  the  crew,  in  one-fourth 
of  the  produce  of  the  prizes  she  should  take.  That  the  ship 
took  a  prize,  and  that  the  intestate's  share  amounted  to  £51. 
There  was  another  count  for  the  intestate's  share  in  another 
prize;  mid  also  counts  for  work  and  labour,  and  on  an  ac- 
count stated.  The  defendant  pleaded  the  general  issue: 
and  at  the  trial  a  special  case  was  made,  which  stated  the 
pleadings ;  and  that  it  was  proved  at  the  trial  that  the  in- 
testate served  on  board  the  Kittys  a  letter  of  marque  ship, 
as  a  sailor,  under  the  agreement  mentioned  in  the  declaration ; 
and  that  he  went  two  several  voyages  in  the  said  ship,  which 
took  two  prizes;  and  that  the  share  of  each  sulor  on  board 
thereof  amounted  to  ^51.  2s.  The  intestate  was  during  all 
that  time  an  apprendce  to  WUliam  Crozier  as  a  mariner, 
who  received  the  wages  which  became  due  to  him  for  the 
two  voyages,  and  who  now  claims  the  share  of  the  prize- 
money  in  question. 

The  case  was  argued  in  Michaelmas  Term  by  Wood  for 
the  plaintiff,  and  by  John  Heywood  and  WUson  for  the  de- 
fendant ;  and  again  in  this  term  by  Lee  for  the  plaintiff,  and 
by  Wilson  for  the  defendant 

Lee^  for  the  plaintiff. — The  question  is,  whether  a  person, 
being  an  apprentice,  who  goes  to  sea  with  his  master^s  con- 
sent, is  entitled  to  a  share  of  prize-money  for  prizes  taken, 
or  whether  the  master  is  entitled.  There  appears  to  be  only 
one  reported  case  oa  the  subject,  HiU  v.  Allen  (a),  where 
Lord  Habdwicke  seems  to  have  considered  it  an  unsettled 
point.  [BuLLER, «/. — Lord  Hardwicke  states  it  as  clear 
law  that  the  master  is  entitled.]  The  event  of  the  case  was 
in  favour  of  the  apprentice ;  which  seems  to  show  that  the 
point  was  not  settled,  and  is  still  open  to  argument.  It  is 
an  extraordinary  assertion  to  say,  that  an  apprentice  to  a 


(i)  1  Ves.  sen.^  83. 


TWISNTY-FOUHTU  CiJKUKCrE  lli. 
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dvil  buffiiiesB,  goiBg  to  sea  out  of  hk  master's  tuition,  shall 
earn  for  his  master,  not  wages  only,  but  prize-money,  the 
compensation  o{  danger  and  wounds.  Inquiries  have  been 
made  amongst  the  prize-agents,  who  say,  that  it  is  the  unt- 
form  practice,  as  it  was  that  of  the  late  war,  that  the  appren- 
tice should  have  the  prize-money,  and  the  master  the  wages. 
That  usage  is  conclusive  against  the  master.  [Mr.  T,  Ward^ 
the  agent  of  both  parties,  confirmed  this  account  of  the  in- 
quiries, made  by  him>  at  the  request  of  the  Court  (&).}  [Lord 
Mansfield. — The  result  of  the  inquiries  seems  extraor- 
dinary, because  on  board  privateers  there  are  no  wages;  and 
it  appears  to  have  been  determined  in  a  case  in  Salkeld  (c), 
that  on  board  a  man-<^-war  the  master  is  entitled  to  all  the 
apprentice's  earnings.}  [Bullbk,  /. — There  were  wages 
here,  and  the  case  states  that  the  master  received  them.] 

WUsony  contra. — The  usage  at  Liverpool^  where  tl)is  con- 
tract was  made,  and  at  Bfistdy  is  quite  uncertain,  and  de- 
pends upon  the  will  of  the  master.  The  master  is  entitled 
to  tlie  service  oi  his  apprentice :  the  prize-money  is  the  con- 
sideration jEbr  the  service,  and  belongs  to  the  master  as  much 
as  the  apprentice's  wages.  Whether  the  apprentice  went  to 
sea  with,  the  consent  or  not  of  the  master  is  immaterial,  if 
the  latter  afterwards  ratifies  the  act.  [Lord  Mahsvield. — 
Did  the  apprentice  go  to  sea  with  the  master^s  consent,  or 
not?]  [BuLLER,  /. — There  was  no  evidence  given  on  the 
point.  I  rather  thought  the  boy  went  on  board  withmit  the 
master's  consent  If  the  boy  went  with  the  master^s  eon- 
sent,  the  reason  of  the  thing  seems  to  be  that  the  master 
shall  have  the  wages;  if  he  went  without  such  consent,  jtbe 
master  may  recover  a  satisfaction  for  the  loss  of  the  service 
-^the  damages  he  has  sustained  by  it  in  his  trade— *what  he 
himself  has  lost,  not  what  the  apprentice  may  have  gained. 
There  can  be  no  reason  why  he  should  take  the  large  for- 
tune his  apprentice  may  have  gained  by  the  risk  he  has  run.] 
That  principle  would  go  too  for;  for  it  would  show  that  the 
master  would  not  be  entitled  to  wages,  but  only  to  a  satis- 
faction  for  loss  of  service,  in  another  way,  and  as  something 
different  from  wages. 


[b)  llie  agents  applied  to 
were  Ommaney,  Creed  and 
Marshy  Kemb'Ie,  Sykes,  aud 
others,  all  agents  for  men-o^ 
war^  and  not  for  privateers. — 


Nate  by  Mr,  Wilson, 

(c)  Quaere  Barber  v.  Dennis, 
B.  R.,  T.  2  Ann,  1  Salk.  68  ? 
But  that  was  not  the  case  of  a 
man-o^war. 
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Cabsan 

Watts. 
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Z^^,  in  reply. — ^The  principle  of  law  does  not  go  so  far  as 
is  Contended  for  on  the  other  side.  If  the  master  has  the 
benefit  of  his  apprentice's  service  in  the  fair  way  of  his 
duty  as  an  apprentice,  he  is  entitled  to  nothing  further. 
Here  he  has  had  that  benefit,  but  he  requires  something 
more.  Would  he  be  entitled  to  the  earnings  acquired  by 
the  apprentice  at  by-hours,  after  doing  all  his  master's 
business  ? 

AsHUEst,  t/t^^tc^.— -Suppose  that,  instead  of  prize-money, 
the  captun  of  the  ship  had  agreed  to  give  higher  wages — 
would  not  the  master  of  the  apprentice  be  entitled  to  such 
wages  ?  The  doubt  seems  to  me  to  have  arisen  from  the 
practice  in  king's  ships,  where  prize-money  is  not  earnings, 
but  the  bounty  of  the  crown,  and  therefore  does  not  go  to 
the  master.  In  privateers  and  letters  of  marque,  prize- 
money  is  not  bounty,  but  stipulation,  and  I  do  not  see  how 
it  can  be  distinguished  from  wages. 

WiLLEs,  Justice. — I  think  the  master  is  entitled  to  all 
the  wages  or  money  fairly  acquired  by  the  apprentice  as 
for  labour  or  service;  but  to  any  extraordinary  gains  he  may 
acquire,  out  of  the  usual  course  of  his  service,  I  think  the 
master  not  entitled.  Suppose  that,  in  case  of  a  wreck  at 
sea,  an  apprentice,  by  any  exertion  of  his  own,  had  recovered 
part  of  die  wreck  from  a  ship  stranded,  would  the  master 
be  entitled  ? 

Lord  Mansfield. — It  is  very  extraordinary  that  no  case 
should  have  occurred  since  1747.  I  did  think  it  had  been 
decided.  Upon  the  first  argument,  I  thought  it  clear  that 
whatever  an  apprentice  who  runs  away  gains  in  another 
service  eo  nomine  belongs  to  the  master,  and  is  earned  for 
him ;  and  that,  if  it  is  any  thing  specific,  the  master  may 
bring  trover  for  it  (d).  I  could  see  no  distinction,  in  the 
case  of  a  privateer  or  letter  of  marque,  between  wages  and 
prize-money  which  is  in  lieu  of  wages.  In  men-of-war 
there  is  a  difierence.  This  is  not  like  the  case  of  extra- 
ordinary gain,  as  the  instance  put  of  treasure  trove,  recovery 
of  wreck,  &c.,  for  that  is  no  remuneration  of  service.  But 
I  am  now  struck  very  much  with  the  usage,  and  am  un- 
willing to  go  against  it.  We  must  take  that  usage  to  be  as 
stated  by  Mr.  Wardy  and  I  think  it  ought  to  decide. 


(d)  Accord,  diet,  per  Lord     art,  B.  R,,  M.  55  Geo*  Z,  3 
ELLKNiiOROUGH,Fo«/^r.;S/eio«     M.  &  5.  198. 
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mentioned  freight  (from  Charlestown)  shall  be  paid,  one- 
half  thereof  on  the  true  delivery  of  the  said  homeward  cargo 
at  London^  and  the  remaining  half  by  a  good  bill  or  bills 
payable  in  three  months  from  thence  next  following).^ 
That  the  said  Tesael  never  did  arrive  at  London  on  the 
homeward  voyage  from  Charlestawnj  but  was  lost  at  sea, 
whereby  the  plaintiff  lost  the  freight  of  the  said  homeward 
voyage.     To  this  plea  there  was  a  demurrer. 

Russelly  in  support  of  the  demurrer.  This  action  is  not 
brought  for  the  freight,  but  for  not  loading  the  ship. 
The  cause  of  action  accrued  when  the  time  for  loading  ex- 
pired, and  cannot  be  divested  by  a  subsequent  contingent 
event. 

Bond,  contra. — The  claim  of  the  pliuntiff  is  for  freight 
on  the  homeward  bound  cargo,  which  was  only  payable  on 
the  ship^s  arrival  here. 

Lord  Mansfield.— That  is  no  answer.  The  action  is 
for  not  loading.  You  have  broken  your  covenant,  and 
there  must  be 

Judgment  for  the  plaintiff. 


Wednesday, 
28th  January. 

Action  on  a 
charter-party 
for  not  loading 
ar  ship.     The 
defendant  (being 
under  terms  to 
plead  iisuably) 
pleaded  that  a 
survey  of  the 
ship  was  had, 
by  order  of  the 
Admiralty 
Court  of  St, 
KitU^  and  she 
was  deckred 
insufficient ; 
wherefore,  &c 
Held  that  this 
was  not  an  is- 
suable plea,  and 
that  the  plaintiff 
miffht  sign 
ju(%ment. 


Valle  v.  Gabdineb  (a). 

xjlCTION  on  a  charter-party  for  not  loading  a  ship. 
The  defendant  pleaded  several  pleas,  one  of  which  was  that 
a  survey  of  the  ship  was  had  by  order  of  the  AdmirdUy 
Court  of  St.  Kitts,  and  she  was  declared  insuflScient,  and 
therefore  he  did  not  load  her.  This  plea  was  pleaded  after 
time  given  by  a  judge^s  order  on  terms  of  pleading  issuably. 
The  plaintiff,  thinking  the  plea  not  issuable,  signed  judg- 
ment, which  GlanviUe  moved  to  set  aside,  on  the  ground  that 
the  plea  was  issuable,  and  that  if  it  were  not,  the  plsdntiff 
was  not  at  liberty  to  enter  up  judgment,  but  should  have 
demurred. 

Cowper  and  Russell  showed  cause. 

BuLLEB,t/.,  said  the  plea  was  clearly  not  an  issuable  plea 
within  the  meaning  of  the  order.  It  was  only  evidence,  and 
if  the  plaintiff  had  taken  issue,  it  could  only  have  been  on 
the  fact  of  the  condemnation,  and  he  would  have  had  no 

(a)  S.  C.  cited  Ttdd,  477,  8th  ed. 
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Saturday, 
51 8t  January. 


The  owner  of 
the  major  part 
of  a  Ttaael  then 
lying  in  port 
mortgaged  it, 
and  transfened 
the  grand  bill  of 
sale  to  the  mort- 
gagee*.    The 
mortgagees  did 
not  take  pos- 
session, but  suf- 
fered the  mort- 
gagor and  the 
other  part 
owners  to  have 
the  manage- 
ment, and  act 
as  the  visible 
owners  of  the 
vesseh    The 
mortgagor 
having  become 
banknipt,  held 
that  his  share 
in  the  vesael 
passed  to  his 
assignees,  under 
the  statute  21 
Joe,  Yy  r.  19; 


Hall  and  Another^  Assignees  of  Phynn,  a  Bankrupt,  ir. 
GURNEY  (a). 

X  HIS  was  an  action  for  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiffs,  as  assignees,  tried 
after  last  term,  before  Lord  Mansfield,  at  GuUd/udlj  when 
a  verdict  was  found  for  the  plaintiff  with  £534.  Is,  6d. 
damages,  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case. 

The  bankrupt,  WaUer  PhynUj  was  owner  of  nineteen* 
thirty-second  parts  of  the  vessel  called  the  Friendship^  and 
by  indenture,  dated  the  4th  Jiilt/f  1777«  and  made  between 
the  said  W.  Phynn^  owner  of  the  major  part  of  the  brigan- 
tine,  the  Friendship  of  Yarmouth^  whereof  John  Ranet  wa» 
then  master,  of  the  one  part,  and  John  and  Bartkt  Gumej/, 
bankers,  of  the  other  part,  after  reciting  that  the  said  J.  and 
B.  Gumey  had,  on  the  date  thereof,  paid  and  lent  unto  the 
said  W.  Phynn  £400,  which  they  were  contented  to  stand 
to,  and  bear  the  hazard  and  adventure  of  on  the  hull  of  the 
said  vessel,  upon  such  voyage  and  voyages  as  the  said  W, 
Phynn^  his  executors,  administrators,  and  assigns,  should 
think  fit  to  make  with  her,  and  upon  the  terms  after  men- 
tioned :  it  is  witnessed  that  in  consideration  of  J^400  unto 
the  said  W,  Phynn^  lent  and  paid  by  the  said  J.  and  B. 
Gumey,  the  said  W,  Phynn  did  grant,  bargain,  and  sell, 
unto  the  said  J.  and  B.  Gumey^  their,  &c.  all  that  the 
aforesaid  brigantine,  called  the  Friendship  of  Yarmouth,  of 
the  burden  of  140  tons  or  thereabouts,  and  all  the  anchors, 
&c.  to  hold,  &c.  as  their  own  goods  and  chattels.  Proviso 
that  if  the  said  W.  Phynn,  his,  &c,  should  pay  unto  the 
said  J.  and  B.  Gumey,  their,  &c.  £400  within  six  calendar 
months  next  after  they  should  give  notice  in  writing  for 
that  purpose  to  the  said  W,  Phynn,  his,  &c. ;  but  such 
notice  not  to  be  given  till  six  months  after  the  date  thereof 
(unless  an  utter  and  total  loss  of  the  said  brigantine  by  the 
seas,  &c.  should,  in  the  meantime,  happen) ;  and  also  if  the 
said  fV.  Phynn,  his,  &c.  should  pay  unto  the  said  J.  and 


(a)  S.  C,  Co.  B.L,  231,  Ist 
ed.  353^  8th  ed.,   shortly  re- 


ported without  the  argameDts 
of  counsel. 
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''  in  this  Court,  or  while  I  sate  in  another,  that  the  coii- 
struction  of  these  clauses  was  ever  made  a  point  in  any 
case  (b)^.  The  statute  was  much  con»dered  in  the  case  of 
RydU\.  RoUe  (c),  which  has  governed  this  head  of  law  ever 
since,  and  is  exactly  this  case.  The  same  doctrine  was  main- 
tained in  Worsley  v.  Demattos  (d).  Here  the  bankrupt  con- 
tinued in  possession  of  the  ship  for  five  years  after  the  mort- 
gage, and  the  case  comes  precisely  within  the  words  of  Lord 
Mansfield  in  the  latter  case.  **  If  he  mortgages,  and  parts 
with  the  possiession  of  goods,  the  world  has  notice ;  but  to 
give  priority  from  mortgaging  goods,  of  which  the  tradar  is 
allowed  to  appear  and  act  as  the  owner,  would  be  enabling 
him  to  impose  on  mankind,  and  draw  them  in  by  false  ap- 
pearances." So  in  Ex  parte  Matthews  (e),  it  was  held  that 
if  the  mortgagee  takes  all  the  means  in  his  power  to  get 
possession,  his  title  will  be  good  against  the  assignees ;  but 
if  he  were  to  suffer  the  ship  to  come  back,  and  to  go  on  an- 
other voyage,  the  case  would  be  very  different ;  for  that  the 
delivering  of  the  grand  bill  of  sale  would  not  be  sufficient, 
if  there  was  an  opportunity  of  taking  possession.  In  the 
present  case  the  vessel  was  in  harbour  at  the  time  of  the 
mortgage,  and  possession  might  therefore  have  been  de- 
manded and  obtained. 

It  may  perhaps  be  said  that  this  resembles  the  case  of 
bottomry;  but  that  power  of  hypothecation  exists  only  in 
the  master  in  foreign  parts  from  necessity,  and  not  in  the 
owners;  nor  could  that  right  prevail  against  the  express 
provisions  of  an  act  of  parliament. 

The  case  of  StepJiens  v.  Sole  {f)  is  in  point  for  the 
plmntiffs.  [Lord  Mansfield. — I  wish  to  see  that  case  from 
the  Register's  book.]  The  decree  in  that  case  has  been  ex- 
amined. [Lord  Mansfield. — Was  the  grand  bill  of  sale 
delivered  in  that  case  ?]  It  appears  that  the  Wfi  of  sale  was 
delivered.  [Lord  Mansfield.— That  means  the  bill  of 
sale  made  by  the  bankrupt.]  The  principle  is,  that  when 
a  mortgagee  does  not  take  possession,  he  waives  his  lien,  and 
is  content  with  the  general  security.  The  statute  of  James 
i  supposes  a  good  consideration  between  the  bankrupt  and  the 
mortgagee;  but  makes  possession  sufficient  to  entitle  the 


{b)  Bourne  v.  Dadson,  1  Atk. 
156. 
(c)  1  Atk.  1 65 ;  1  Ves.sen.  348. 
id)B.  R.,  H.  31   G.  2,   1 


Burr.  467. 

(e)  2  Ves.  sen.  272. 

(f)  Cited  I  Atk.  \57;  1  Ves. 
sen.  352» 
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i^BUgtie^,  It  does  not  intrust  the  jury  with  the  questiuii  nf 
4rau(l.  In  a  case  of  Crowther  and  oihcrsy  Js^ignees^  ^"C.  v, 
AsMfffieesqfCasi{g)^  it  was  held  that  where  a  ship  at  sea 
was  mortgaged ^  and  the  policies  aiid  bills  of  lading  delivered, 
it  was  gtK>d,  because  everj  thing  was  done  that  could  be 
dotiei  There  Lord  T  nun  low  said  it  was  good,  m  long  as 
the  vessel  continued  at  sea, 

IVoal^  contra, — On  the  construction  of  the  act  of  parlia- 
ment, the  defendant  is  entitled  to  retain  the  money  arising 
ri\>ni  the  sale.  Both  the  clause  itself,  anti  the  preamble  to 
it^  show  that  it  was  not  intended  to  extend  lo  the  ease  of  a 
mortgage;  and  of  that  opinion  Lord  Hakdwicke  apjK-'ars 
to  have  been  in  the  case  of  Bouime  v.  Dodsoriy  where  he 
say  a,  that  Stephens  v.  Sole  was  decided  on  particular  cir* 
cumstances*  Ex  parte  Matthews  is  an  authority  in  favour 
of  the  defendant  J  for  here  the  grand  bill  of  sale  was  delivered^ 
which  u  the  only  muniment.  The  doctrine  contendetl  for 
on  the  other  side  woidd  put  an  end  to  the  mortgage  of  !?hips 
by  way  of  bottomry;  fur  the  possession  of  the  ship  always 
remains  in  the  mortgagor,  and  is  the  only  thing  which 
enables  him  to  j>ay  the  intere*t.  Here  there  never  was  a 
lime  when  the  mortgagor  could  take  possession  according 
to  the  tenor  iif  the  deed,  for  possession  was  only  to  be  de- 
livered on  default  of  payn^ent  on  notice.  The  mortgagtjr 
had  not  the  order  and  disposition  of  the  vessel  within  the 
intent  of  the  statute,  for  not  having  the  grand  bill  of  sale, 
he  could  not  dispose  of  tlie  ship.      WalA'^er  v,  BnmeU  (A), 

Touchct^  in  reply, — The  preamble  of  the  clause  shows 
that  this  case  was  intended  to  be  included,  '*  for  that  it 
often  falls  out  that  many  person?,  before  they  become  bank- 
rupts^ do  convey  their  gootls  to  other  men  upon  good  consi- 
deration, and  yd  stUl  do  keep  tfie  samc^  &c.  It  wau  there- 
fore the  mischief  of  the  bankrupt  continuing  in  ]Kisses«Ton 
that  w^as  intended  to  be  guarded  against*  This  mortgagor 
certainly  acted  as  owner,  for  he  made  charter-jiarties,  &c. 
Bourne  w  Dodson  is  not  inconsistent  with  the  present  cat>c^ 
for  the  mortgage  is  good  while  the  vessel  remains  at  sea. 
Besides,  that  case  never  received  a  decision.  There  can 
now  be  no  doubt  that  mortgages  arc  within  the  statute,  for 
Stephen  v.  Sole  is  recognized  in  RyaU  v.  RdUe.    As  to  in- 


17H1. 
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(g)  Semble,  Falkner  v.  Case, 
Cane.  1781,   1  Br.  C.  C.  125; 


more  full,  2  T.  R.  491. 
(A)  ^/i/r,  vol.  i.  p.317. 
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€onveiiieiJce,  that  argument  was  considered  i»  Ruall  v* 
RaH^.  There  may  be  some  on  both  sides,  but  it  is  for  the 
legislature,  and  not  for  this  Court,  to  provide  a  remedy. 

Cur,  ad.  vuU* 

Lord  Mank FIELD  now  delivered  the  judgment  of  the 
Court.  The  single  question  in  this  case  was,  whether  the 
transaction  was  within  the  statute  SI  Jac.  1,  c.  19*  It  has 
been  determined  in  several  caaes.^  that  the  mortgage  of  a 
ship  at  sea,  with  a  dell%  erj  of  the  grand  bill  of  sale,  is  not 
within  the  statute;  and  on  the  argument  I  was  much  in- 
clined to  regard  tliis  in  the  same  light  as  a  mortgage  of 
landed  property.  But  the  case  of  Stephens  v.  Sole  was 
mentioned,  and  on  inquiry  it  appeared  that  there  the  grand 
bill  of  sale  was  delivered  to  the  mortgagee,  the  bankrupt 
keeping  possession.  We  look  on  that  case  as  an  authority, 
and  there  must  therefore  be 

Judgment  for  the  plaintiffs  (i). 


(i)  Tins  case  was  cited  m  Ai~ 
kirnon  v.  Maiitig,  B.  ll,^  E,  28 
G.  3,2I\I(,  4(i2,  wlcre  the 
mortgage  w^as  heftl  gootlj  the 
grand  bill  of  sale  beftig  trang- 
fe  rrtd,  an  rf  t  h  c  mortg;igee  t  ak  i  og 
possessiun  as  soon  as  the  ship  re^ 
turned  to  port.  See  also  Ej' 
parte  Bnt$on,  Cane.  1791,  J  Co. 
B,  L.  355,  Sth  ed*  But  vrhere 
on  the  return  of  the  T4^sseJ  to 
port  the  mortgagee  Deglfcted  to 
t^ke  iMjssessioDj  it  Wtis  held  that 
the  ship  [jassed  to  the  assignees 
i>f  the  mtirtgagor*  Mair  v.  OYen- 
iji>,  R  iL,T.bb  G.  3,  4  M.  & 
S.  240.  The  register  acts  will 
ijot  prevent  a  ship,  the  oomcy- 


anee  of  \Fhich  has  been  executed 
in  pursuance  of  tht^e  statu teSj 
from  passitng^  to  the  assignees  of 
the  mnrtgagort  if  left  in  his  po&^ 
session,  &c*  Hobinson  v,  MvC'^ 
donndi,  B,  R.,  r.  50  G.  3,  5  M. 
&  S.  22B  ;  II n^  V.  Fairbarn,  B. 
IL,  M.59G.  3,  2B.&  A  UJ3, 
2  B.  &  23.  i  14,  S.  C.  on  error. 
See  also  Kirklv^  y\  Had^xort, 
B-  R.,  E.  4  6\  A,[  B.^  t\  aS8; 
RMnmtt  V*  Macdonncllj  B.  /?,, 
M  h^  G.  3,  2  B.^A.m,  As 
to  the  transifer  of  ^^r/  of  a  ahip 
only,  see  AddU  v.  Baker,  Scare, 
y .  33  G.  H,  1  Msfr.  222  i  CiV- 

hoH  QH  Bhipp.  13*  5th  ed» 


Tuesday, 
3d  Febnury. 


Johnson  v.  Spilleb. 
{Reported  ante^  vol.  i.  p.  166,  note  [f  55.]  ) 
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children,  which,  on  the  death  of  the  defendant,  will  go  to 
Sarah  Ann  Riccardsonj  the  testator^s  only  daughter.  The 
defendant  is  also  entitled,  under  the  will,  to  a  freehold 
estate  in  Cumberland  of  <£S5  per  annum  during  her  widow- 
hood. 

The  testator  was  also  possessed  of  the  two  farms  in  ques* 
tion,  which  are  leasehold,  and  held  for  the  remainder  of  two 
long  terms  of  1000  years,  of  which  more  than  800  years  are 
unexpired,  except  a  small  part  of  one  of  these  farms,  which 
is  freehold,  and  belongs  to  the  lessor  of  the  plaintiff,  and  is 
not  in  dispute.  On  the  6th  November,  1778,  the  testator 
made  his  will  as  follows :  "  I  do  give,  bequeath,  and  devise, 
aU  my  manors,  advowson,  donation,  right  of  patronage  and 
presentation,  and  all  and  every  of  my  several  messuages, 
lands,  tenements,  and  hereditaments,  whatsoever,  whereso- 
ever, whereof  I  am  seised  of,  interested  in,  or  entitled  unto, 
lying  and  being  within  the  several  counties  of  Northumber- 
la^id,  Cumberland,  Westmoreland,  and  in  the  East  Riding 
of  the  county  of  York,  to  my  only  son,  for  and  during  the 
term  of  his  natural  life,  with  impeachment  for  all  wilful 
waste ;  and,  from  and  after  his  decease,  the  same  to  descend 
and  go  to  the  heirs  of  his  body,  lawfully  begotten,  they  and 
each  of  them,  bearing  our  arms,  and  always  using  the 
name  of  Randal  with  their  surname;  and,  in  default  of 
such  issue  by  my  only  son,^  then  a  limitation,  in  Hke  man- 
ner, to  his  daughter.  He  then  gives  a  house,  and  some 
land  round  it,  to  his  wife,  the  defendant,  during  her  widow- 
hood ;  *^  and  I  do  h«:^by  nominate,  constitute,  and  appoint, 
my  said  dear  wife  guardian  and  sole  tutor  of  my  children, 
tiU  they  arrive  at  their  respective  ages  of  twenty-one;  and  I 
also  appoint  her  sole  executrix  to  this  my  last  will  and  tes- 
tament, upon  this  trust  and  confidence,  that  she  will  take 
proper  care  of  my  personal  estate,  as  well  as  real,  till  my 
8on  arrives  at  the  age  of  twenty-one.  And  it  is  my  deare 
that  my  said  wife  shall  give  to  my  daughter  two  full  thirds, 
at  least,  of  my  personal  estate,  one-third  being  enough,  and 
too  much,  for  my  son,  who  will  take  lands  sufficient  for 
life.'' 

The  testator  died  in  March,  1780,  leaving  the  defendant, 
hb  widow,  and  the  lessor  of  the  plaintiff  and  Sarah  Ann 
Riccardson,  his  only  children,  and  leaving  a  personal  estate 
of  the  value  of  £1650. 
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cases  the  leases  were  common  leases.]     In  Rose  v.  BarUet^ 
the  lease  was  for  100  years. 

fVihoUy  in  reply,  contended  that,  in  the  old  cases,  the  leases 
were  of  inconsiderable  terms,  as  was  then  usual,  and  that 
the  reasoning  could  not  apply  to  a  lease  for  1000  years, 
which  was,  in  fact,  the  whole  interest;  that  the  case  o( Davis 
V.  Gibbs  turned  on  the  use  of  the  words  "  real  estate,'* 
which  did  not  comprehend  leaseholds ;  and  that  in  Day  v. 
Triggy  the  leasehold  was  held  to  pass,  although  the  devise 
was  of  freehold  houses. 

On  the  following  day,  Lord  Mansfield  stated,  that  the 
Court  had  looked  into  the  cases,  but  were  unable  to  get 
over  that  of  Davis  v.  Gibbs;  that  they  had  strong  in- 
clinations  the  other  way,  especially  as  this  was  a  term  for 
1000  years,  but  that  they  considered  themselves  bound 
by  that  case  which  had  been  taken  up  to  the  House  of 
Lords.  They  were  therefore  of  opinion  that  there  must  be 
judgment  for  the  defendant. 

On  a  subsequent  day,  his  IcH^ship  added,  that  the  Court 
had  again  examined  the  cases ;  that  there  was  a  particularity 
in  the  case  of  Davis  v.  Gibbs ;  that  the  case  in  Atkins  was 
very  shortly  reported ;  and  that  the  Court  was  desirous  that 
the  case  should  be  again  argued,  and  a  better  note  furnished 
of  the  case  of  Knotrford  v.  Gardiner. 

Accordingly,  in  this  term,  the  case  was  argued  by  Lee 
for  the  lessor  of  the  plaintiflT,  and  by  Arden,  S.  G.,  for  the 
defendant. 

Lee,  for  the  plaintiflT. — The  question  is,  whether,  under 
the  words  in  the  will,  the  leasehold  farms  pass?  The 
only  decision  directly  in  point  is  the  case  of  Rose  v.  Bartiet, 
which  is  cited  in  many  books,  and  was  referred  to  arguendo 
by  Lord  Mansfield  in  Knoisfbrd  v.  Gardiner.  ITie 
principle  is,  that  fee-simple  lands  only,  and  not  leaseholds, 
pass  by  a  devise  of  ^'  lands  and  tenements.^  In  a  will  no 
technical  words  are  necessary;  thus  a  fee  will  pass  without 
the  word  hArs.  The  rule  laid  down  in  Rose  v.  Bartlet^ 
supposing  it  to  be  well  established,  must  yield  where  it  con- 
tradicts the  intention  of  the  testator,  as  collected  from  the 
whole  will.  But  that  rule  has  not  been  recognized.  In 
Davis  V.  GibbSy  the  Court  proceeded  on  the  ground  that 
there  was  another  clause  in  the  will  by  which  the  testatrix 
disposed  of  her  personal  estate,  mortgages,  and  credits.     In 
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in  order  that  they  might  look  into  a  case  which  had  not 
heen  cited  at  the  bar.  Turner  v.  Htisler  {g). 

Lord  Mansfield  now  delivered  the  judgment  of  the 
Court.  .After  stating  the  case,  his  Lordship  proceeded  as 
follows :  <'  I  have  stated  the  whole  of  the  case,  to  show  that 
no  argument  can  be  drawn  except  from  the  devise  itself. 
The  words  are  sufficiently  comprehensive  to  take  in  every 
thing ;  but  the  subject-matter  of  the  devise  is  land.  If  we 
were  left  to  conjecture,  I  should  imagine  that  the  testator 
did  not  know  the  distinction  between  freehold  and  leasehold, 
and  that,  if  he  had,  he  would  have  directed  the  latter  to  go 
with  the  former.  But  the  question  is,  whether  we  are  not 
precluded  by  authority  from  going  into  arguments  at  large 
on  the  intention  of  the  testator  ? 

The  general  rule  undoubtedly  is,  that  the  testator'^s  intent, 
if  manifest  from  the  will,  however  expressed,  shall  prevail ; 
and  hence  it  has  been  often  said  to  be  a  sort  of  paradox  to 
cite  cases  on  wills.  Notwithstanding,  there  has  been  for 
ages  a  system  of  legal  construction  established  on  the  subject 
c^  devises,  by  which,  where  a  certain  form  of  words  is  used, 
a  construction  is  put  upon  that  form,  and  adhered  to  for  the 
sake  of  certainty.  Where  it  is  said  that  the  intent  shall 
govern,  it  must  be  understood  that  the  intent  is  not  to  be 
collected  from  conjecture,  but  from  the  whole  will  taken 
together;  and  if  the  whole  taken  together  manifests  a 
certain  intent,  the  Court  cannot  doubt — that  intent  musi 
govern.  But  when,  by  the  authorities,  a  certain  construc- 
tion lias  been  established,  the  Court  is  equally  bound,  in 
cases  exactly  similar,  to  adhere  to  that  construction.  In 
illustration  of  this  doctrine,  the  case  of  after-purchased  lands 
may  be  mentioned.  It  was  a  probable  argument,  at  first,  to 
contend  that  such  lands  passed  by  a  wiU  executed  before 
their  acquisition,  for  the  will  speaks  at  the  time  of  the  tes- 
tator's death.  By  the  Roman  law,  also,  after-purchased 
lands  passed :  other  reasons  might  have  been  urged ;  but, 
on  the  other  side,  it  was  said  that  a  will,  in  this  respect, 
resembled  a  conveyance ;  and  that  argument  prevailed  (A). 


(y)  Cane.  1 780, 1  Br.  C.  C.  78. 

(%)  This  argument  is  made 
use  of  by  Lord  Mansfield  in 
Windham  v.  Cheiijoynd^  B.  R., 
M.  31  G.  2,  1  Burr.  429.    See 


also  Mr.  Justice  Blackstone's 
argument  in  Perrin  v.  Bfake, 
Har^.  Law  Tracts^  502;  Gild. 
Demses,  122,  Isted.;  Preston  s 
Shep.  Touch.  438  (»). 
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It  might  as  well  have  been  decided  the  other  way,  but  the 
doctrine  cannot  now  be  shaken.  So  the  question  of  the 
want  of  words  of  inheritance  in  a  will  was  probably  settled 
from  analogy  to  a  conveyance.  Much  might  have  been 
said  there,  but  it  is  now  determined.  It  was  a  narrow  con- 
struction, and  defeats  the  intent  of  the  testator,  but  it 
would  work  great  mischief  to  overturn  it.  Again,  a  limita- 
tion to  a  man  for  life,  and  afterwards  to  the  heirs  of  his 
body,  gives  an  estate  tail  executed  in  him ;  yet  who  can 
doubt  that  the  testator  merely  intended  to  give  him  a  life 
estate  ? 

Here  the  testator  has  freehold,  leasehold,  and  personal 
estate,  and  gives  his  lands  one  way,  and  his  personal  estate 
another.  There  is  a  great  distinction  between  real  and  per- 
sonal estate.  They  have  a  different  course  of  devolution. 
At  first  there  might  be  an  argument  whether  land  does  not 
mean  real  estate,  in  opposition  to  personalty.  If  that  has 
been  decided  and  adopted  in  Westminster-HaUy  it  is  con- 
venient that  the  doctrine  should  be  adhered  to. 

The  single  question  then  is,  does  such  an  authority  exist? 
That  authority  is  found  in  the  case  of  Rose  v.  Bartlet. 
There  all  the  Justices,  with  the  exception  of  Richardson, 
who  was  absent,  resolved,  ^*  That  if  a  man  hath  lands  in 
fee,  and  lands  for  years,  and  deviseth  all  his  lands  and  tene- 
ments, the  fee-simple  lands  pass  only,  and  not  the  lease  for 
years;  but  that  if  a  man  hath  a  lease  for  years,  and  no  fee- 
simple,  and  deviseth  all  his  lands  and  tenements,  the  lease 
for  years  passeth,  for  otherwise  the  will  should  be  merely 
void."  Then  how  has  this  authority  been  received  in  West' 
fninsier^HdU?  In  Day  v.  Trigg^  and  in  Davis  v.  GibbSy 
the  whole  argument  goes  upon  it.  The  next  case  is  that  of 
Mortimer  v.  Mortimer.  It  was  at  first  cited  from  Mr. 
JoddrelVs  note,  which,  as  a  statement  of  the  case,  is  not 
accurate;  but  Mr.  Justice  Bulleb  has  found  a  note  of  the 
same  case,  by  Mr.  Justice  Clive,  and  it  appears  from  the 
will  itself,  that  it  was  not  within  the  rule.  In  1742,  the 
case  of  Knotsfbrd  v.  Gardiner  occurred,  and  there  both 
sides  admitted  the  rule.  The  doubt  was,  whether  there  was 
any  freehold,  and  an  issue  was  directed,  which  would  have 
been  unnecessary  if  Rose  v.  Bartlet  had  been  overruled. 
Another  case  was  thought  of,  but  it  does  not  apply;  nor, 
upcm  inquiry,  does  that  before  Mr.  Baron  Eyee,  sitting  for 
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tallied  the  tForils,  *'  or  ptissesscd 
Iff;'  which  are  jjroi)erly  more 
aiiulicuble  ti^  leaseholds  than  to 
freeholds.  The  autborlty  of  the 
rule  in  Ro-^e  \\  Bfirlkt,  which 
had  suffered  m  much  in  Lane 
V.  Lord  Stanhope,  uas  again 
estab!ishe<l  in  Thnnip&un  r,  Ladt/ 

Bo^.  &  Pid.  303,  wlieri?  it  was 
hcUU  that  under  a  general  de- 
Tlse  uf  all  manors,  messuages, 
lands,    tenements,    and    here- 
ditaments, leasehohl  messuages 
would   not  pass,  unless   it  ap- 
peared to  he  the  evident  intent 
of  the  testator  tiiat  they  should 
pass*      Lord  Eldox,  C.  /„  in 
deliFering  his  judgment,   said, 
*'  This  WHS  followtnl  by  the  rase 
o(  Futof  ¥,  EkcarchoUf  which 
appears  to  me  to  be  a  ease  of 
great  authority.     Lord  Ma\s- 
FiKLD    was    lery  unwilling   to 
conic  to  the  decision  which  lie 
ultimately  did.     The  case  was 
argued  twice  before  Idm,  It  has 
been  supposed  indeed  that  hi^ 
Lordsliip  was  not  aware  of  the 
ctASeofAdrihv.atment.  Whe- 
ther his  Lordship  would  have 
come  to  a  different  determina- 
tion had  the  case   of  Addis  v. 
Cicment  l)een  dted,  or  whether 
a  distinction  so  satisfactory  as 
to  be  confidently  acted  upon,  is 
to  be  found  between   the   two 
caaes^  I  do  not  feel  myself  htiund 
to  examine  j  but  it  does  not  ap- 


pear to  me  that  any  very  useful 
piir|)Osc  would  have  been  ^rved 
by  a  contrary  decision,  consi- 
dering how  short  a  time  even 
in  that  case  the  freehold   and 
leasehold  estates  would  probably 
have  gone  together/'  The  same 
learned  Judge,  when  ChanccUor, 
again  rci^ogni^ed  the  case  iji Fts^ 
iol  dem.  Randal  \\  Rkcardson. 
"  As    to    what   Lord  Kesyok 
says  upon  that  case^  supposing 
that  Lord  Mansfield's  opinion 
would    have    l>een    different   if 
Addis  V*  Clement  had  been  ad- 
verted to,  1  am  not  quite  sure 
of  that-     1  should  not  have  fol- 
lowed Addh  y.  Clementr  Wai~ 
kins  V.  Lea,  Cane.  I80'i,  6  Vei* 

64  L 

Many  cases  ha^c  arisen  in 
equity  as  to  the  passing  of  copy- 
holds under  general  words,  in 
which  the  doctrimi   in  Rosa  v. 
Bnrtlct    has   l>ecn   iueiden tally 
cimsnlered.     See     iJndupp    v. 
mornll,  1 790, 3  Br,  C-  C.  1 88 ; 
WatkiuH   V,  Lea,  18011,  6  Ves, 
fi3;i;  Blunt  v^  CWf^row,  180:», 
!  0  Ves,  581) ;  Church  v.  Mnnd^^ 
180fi,  15  Fm.  30  ti;   I-hdgmnv, 
Merest,  1 82 1, 9  Prire^  556.  See 
also  Dae  dein.  /i^/ff^yii?  v.  Lucan, 
B,  R.,  B.  48  G.  3,  9  East,  448, 
That  leases  for  Ih-fn  are  not 
within   the  rule  laid  down  in 
Rqs€  V,  Hm'tki,  see  lVnlkm&  v. 
Lea,  ti   Ves.  (142;   FKzroy  v. 
Haicard,  3  Russ,  225. 
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Affidavit  of  debt 
by  third  penon, 
that  defendant  is 
justly  indebted 
to  the  plaintiff 
in  certain  sums, 
and  that  the  de- 
ponent is  more 
strongly  and 
better  assured 
that  the  said 
sums  of  money 
are  due,  by 
I  of  del 


depo- 
nent's having 
transmitted  to 
him  and  in  his 
custody  certain 
documents. 
Heldinsuf. 
ficient 


Bbown  V,  Phepoe  (a). 

XjOWER  moved  to  discharge  the  defendant,  on  account 
of  the  insufficiency  of  the  affidavit  to  hold  to  bail,  which 
was  as  follows :  ^^  That  it  appeared  to  the  deponent,  and 
he  verily  beUeves,  that  the  defendant  is  justly  indebted  to 
B.  Browthy  of  Charlestozon,  South  Carolina^  this  deponent's 
brother,  in,  8cc.,  so  much  for  sugar  shipped  by  plaintiff,  and 
received  by  defendant; — so  much  for  interest  thereon ;— so 
much  for  part  purchase-money  of  a  house  and  land  sold  by 
defendant,  under  a  letter  of  attorney,  for  plaintiff,  and  re- 
ceived by  defendant;  and  this  deponent  saith,  he  is  the 
more  strongly  and  better  assured  that  the  said  sums  of 
money  are  due  from  defendant  to  plaintiff,  as  aforesaid,  by 
means  of  this  deponent's  having  transmitted  to  him,  and  in 
his  custody,  an  autnenticated  copy  of  the  original  letter  of 
attorney,  made  by  plaintiff  to  defendant  as  aforesaid,  and 
authenticated  copies  of  the  conveyances  executed  by  de- 
fendant to  the  purchaser,  certified  to  be  copies  under  the 
seal  of  S.  Carolina ;  and  also  by  defendant  having,  in  his 
custody,  an  affidavit  of  A.  Stewart  o{  Charlestown^  certified, 
&c  of  the  payment  of  the  money  aforesaid  to  defendant ; 
and  also  by  means  of  a  letter  of  attorney,  lately  transmitted 
from  plaintiff  to  defendant,  empowering  him  to  sue  de- 
fendant, &c. ;  whereby  this  deponent  is  fully  satisfied  that 
defendant  did  not  account  for  and  pay  to  plaintiff  the  said 
several  sums  of  money  by  defendant  received  for  plaintiff's 
use  as  aforesaid.*^  Bower  having  cited  Pomp  v.  Ludvig" 
son  (b)  in  support  of  his  application, 

Law  showed  cause  in  the  first  instance,  and  said  that  the 
affidavit  in  this  case  was  different  from  that  in  the  case 
cited,  for  it  was  positive  as  to  belief,  and  only  added  as  a 
confirmation  that  the  deponent  had  seen  certain  docu- 
ments. 

Lord  Mansfield  said,  that,  in  the  case  of  executors,  a 
positive  affidavit  was  dispensed  with,  notwithstanding  the 
words  of  the  act,  because  it  was  impossible  that  they  could 


(a)  S.  C.  cited  1  TidfTs  Pr.        (b)  B.   R.,  M,  32  G.  2,  2 
182,  8th  ed.  Burr.  655. 
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Lanesborough^s  case  {b).  It  may  be  a  mere  temporary  pre- 
carious allowance,  liable  to  be  resumed  at  the  will  of  the 
husband.  Nor  is  it  stated  that  the  husband  is  out  of  the 
realm,  or  not  subject  to  the  process  of  the  Court.  No  case 
can  be  cited  in  which  a  married  woman  has  been  held  liable, 
where  the  husband  was  amenable  to  the  process  of  the 
Court.  There  are  two  grounds  upon  which  this  demurrer 
may  be  supported: — 1.  That  this  does  not  appear  to  be 
such  a  maintenance  as  the  creditors  can  get  at,  or  the  wife 
compel  the  payment  of;  2.  That  the  husband  himself  is 
amenable.  [Buller,  J. — Should  you  not  have  taken  issue 
on  the  maintenance  not  being  sufficiently  secured?]  Not 
unless  it  be  sufficiently  averred.  In  Hatchett  v.  Baddeky  {c\ 
Blackstoxe,  •/.,  says,  "  it  seems  to  be  supposed  by  the 
argument  that  if  the  husband  is  not  bound  to  pay  this  debt, 
it  follows  that  the  wife  may  be  compelled  alone.  But  this 
is  no  legal  consequence."  In  Lean  v.  Schutx  (d),  it  was 
held  that  at  all  events  the  husband  must  be  joined  for  con- 
formity, and  the  Court  said,  "  There  is  no  instance  in  the 
books  of  an  action *8  being  sustained  against  the  wife»  the 
husband  being  living,  at  home,  and  under  no  civil  dis- 
ability." There  is  no  case,  even  in  equity,  where  the  husband 
is  not  joined,  and  only  one  where  actual  service  upon  him 
was  dispensed  with,  and  that  was  on  account  of  absence  in 
Jamaica.  Dubois  v.  Hole  (e),  Kenge  v.  Delaval  {f  ).  Even 
after  separation  a  husband  has  an  interest  in  the  person  of 
his  wife.  After  a  divorce  a  mensa  et  thoro,  if  property  come 
to  the  wife  it  belongs  to  the  husband. 

Woodj  contra. — From  the  earliest  times  many  exceptions 
have  been  admitted  to  the  general  rule,  that  a  feme  covert 
is  not  liable  to  be  sued.  One  of  these  exceptions  is  where 
a  separate  maintenance  is  secured  to  her.  It  is  immaterial 
whether  the  maintenance  be  by  deed  or  not.  It  is  enough 
that  it  is  averred  to  be  duly  paid.  Issue  might  have  been 
taken  upon  the  due  payment  of  the  maintenance.  In 
Ringsted  v.  Lady  Lanesborough^  the  deed  by  which  the 
maintenance  was  secured  was  not  set  out ;  it  was  only  stated 
that  it  was  secured  by  deed.  Here  it  is  averred  that  a  com- 
petent separate  maintenance  and  provision  was  allowed,  and 

{b)  B.  R„  H.  23  G.  3,  ante,  (d)  C.  B.,  E.\SG.3,2  fV. 

p.  197.  5/.  1195. 

(c)  C.  5.,  E.  16  G.  3,  2  W.  (e)    2  Vem.  613. 

Bl.  1079.  (/)  I  F(?rii.326. 


J 


1784. 


V, 

Brooks. 


that  averment  is  suflScient.  It  is  not  easy  to  understand 
what  is  gained  by  the  argument  that  the  husband  is  amenable 
to  the  process  of  the  Court.  It  is  clear,  and  indeed  it  has  Barweli 
been  so  determined  in  an  action  against  this  very  husband, 
that  he  is  not  liable.  In  Hatchett  v.  Baddelet/,  there  was 
no  determination  on  the  general  question,  and  in  Lean  v. 
Schuiz,  the  Court  got  rid  of  the  case  on  the  point  of  con- 
formity. In  Turtle  v.  Lady  fVorsley  (g),  the  plea  of 
coverture  was  in  abatement  instead  of  being  in  bar,  which 
was  held  bad,  and  there  was  the  same  error  in  Lean  v. 
Schviz.  With  regard  to  feme  sole  traders  in  London^  the 
execution  goes  against  the  wife  only,  but  it  is  part  of  the 
custom  that  the  husband  shall  be  joined  as  defendant.  The 
principles  upon  which  Ringsted  v.  Lady  LanesborougJi  was 
decided,  apply  in  this  case,  and  the  demurrer  must  be  over- 
ruled. 

Laio,  in  reply.  In  the  actions  against  a  feme  sole  trader 
in  London^  the  husband  is  joined  by  the  common  law,  and 
not  by  the  custom.  The  custom  merely  is  that  the  wife 
may  be  sued.     Langham  v.  BewetUJi). 

Lord  Mansfield. — The  question  is,  whether  a  married 
woman  can  be  sued  for  a  debt  on  her  own  contract  ?  The 
general  principle  of  law  is  against  her  liability.  But  quic-^ 
quid  agant  homines  is  the  business  of  Courts,  and  as  the 
usages  of  society  alter,  the  law  must  adapt  itself  to  the 
various  situations  of  mankind.  Hence,  centuries  ago,  ex- 
ceptions have  been  engrafted  upon  this  rule,  as  in  the  case 
of  abjuration,  &c.  The  fashion  of  the  times  has  introduced 
an  alteration,  and  now  husband  and  wife  may,  for  many 
purposes,  be  separated,  and  possess  separate  property,  a 
practice  unknown  to  the  old  law.  They  may  be  separated, 
not  only  between  themselves,  but  as  regards  third  persons. 
It  was  admitted  that  where  the  separate  maintenance  is 
known  to  the  creditor,  the  husband  is  npt  liable.  The  whole 
question  was  fully  gone  into  in  the  case  of  Ringsted  v.  Lady 
Laneaboroughj  and  an  objection  was  taken  then,  as  well  as 
in  the  present  case,  that  the  husband  ought  to  have  been 
joined.  I  have  no  difficulty  in  getting  over  that,  notwith- 
standing the  authority.  Why  should  the  husband  be  joined 
to  nonsuit  the  plaintiff?  He  is  not  liable.  The  next  ob- 
jection was  that  the  maintenance  should  appear  to  be  by 


ig)  Antf,  p.  290.  (A)  C.  B.,  E.  3  Car.  Cro.  Car.  68. 
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Then,  it  is  said,  that  the  husband  resides  in  England^  but 
though  he  does,  he  is  not  liable ;  and,  therefore,  I  think,  on 
the  authority  of  Lady  Lanesborough*9  case,  that  judgment 
must  be  for  the  plaintiff. 

WiLLES  and  Ashubst,  Justices,  of  the  same  opinion. 

BuLLER,  JtiSiice.'^ln  Ringsted  y.  Lady  Lanesboroughy 
all  the  circumstances  were  thrown  together  in  the  judgment, 
but  the  main  circumstance  was  that  the  husband  was  not 
liable.  The  question  of  conformity  was  also  discussed 
pretty  fully  in  that  case.  It  is  now  pressed  only  on  autho- 
rity. Is  there  any  case  in  which  you  must  make  a  party  to 
the  suit,  a  person  against  whom  you  cannot  have  judgment? 
None  is  produced.  The  case  of  the  feme  sole  merchant  in 
Lofidon  goes  wholly  on  the  custom,  and  not  on  the  com- 
mon law  attaching  upon  the  custom.  I  consider  Lean  y. 
Schtitz  no  authority  on  the  point  of  conformity. 

Judgment  for  the  plaintiff  (t). 


(s)  Vide  ante,  p.  204,  note  (o). 


having  chartered 
a  ship  pat  her 
up  at  Lloyd*9j 
with  notice  that 
she  would  sail 
with  the  first 
convoy.    The 
phundfis  ship, 
ped  goods  on 
hoard,  and  in« 


Friday,  PHILIPS  and  Another  v.  Baillie. 

6th  February. 

The  defendant  XHIS  was  an  action  of  assumpsit  tried  at  GuildhaU.  at 
the  situngs  after  Michaelmas  Term,  before  Bitller,  J. 
The  first  count  of  the  declaration  (which  was  the  most 
material)  stated  that  the  defendant  was  possessed  of  a  ship, 
called  the  VigUafU,  then  about  to  sail  from  London  to  SU 
Lucia,  and  in  consideration  that  the  plaintiffs  would  ship 
goods  on  board  her,  the  defendant  undertook  that  the  ship 
sured\hem  with  should  sail  with  convoy  from  London  to  St.  Luda.  That 
ArSS^^X^*  the  plaintiffs  did  ship  goods  of  the  value  of  cflOOO,  and 
saU  with  convoy,  paid  the  defendant  d^lOO,  being  a  reasonable  freight.  That 
S^thS  pJ^!  the  plaintiffs,  by  a  policy  of  insurance,  caused  their  said 
minaries  of  peace  goods  to  be  insured  to  the  value  of  jCSOO,  and  by  the  policy 
IS^hostrnties  warranted  that  the  said  ship  should  sail  with  convoy  from, 
on  the  part  of     &C.    Yet  the  defendant,  not  regarding,  &c.,  did  deceive  the 

the  king*s  sub- 
jects were  forbidden,  and  ships  taken  by  the  various  powers  within  certain  limits  and  certain  times 
were  to  be  reMtmed.  Oovemment  appointed  no  convoy,  and  the  ship  sailed  without,  but  with 
Frenchj  SpanUh,  and  American  passports.  No  notice  was  given  by  the  defendant  to  the  plaintifft 
that  die  ship  was  about  to  sail  without  convoy.  The  ship  was  run  down  and  ket  the  day  after  she 
sailed.  In  an  action  against  the  defendant  for  breach  of  his  contract,  whereby  the  plaintiffii  were 
deprived  of  the  benefit  of  their  policy,  held  that  the  pUimiffs  were  entiUed  to  recover. 


land^  and  America  after  the  times  above-mentioned.  The 
notice  was,  that  his  majesty  in  council  was  pleased  to  declare 
and  order,  that,  for  the  convenience  and  security  of  the  com- 
merce of  his  subjects  during  the  cessation  of  arms,  passes 
will  be  delivered,  as  soon  as  they  can  be  interchanged,  to 
such  of  his  subjects  as  shall  desire  the  same  for  their  ships, 
goods,  merchandise,  and  effects.]  The  defendant  caused 
his  own  policy  of  assurance  of  goods  on  board  the  Vigilant 
to  be  altered  by  striking  out  the  warranty  as  to  the  ship^s 
sailing  with  convoy,  but  did  not  give  any  notice  to  the  plain- 
tiffs that  she  would  sail  without  convoy.  The  ship  sailed 
from  Spithead  without  convoy,  on  the  4th  March,  by  the 
directions  of  the  defendant,  and  was  next  day  run  down  by 
the  Minerva  frigate.  She  sailed  with  Frenchy  Spanish^  and 
American  passports,  but  no  Duich  passports,  none  having 
been  issued  at  that  time. 

It  was  admitted  in  the  argument,  that  an  action  on  a 
.  similar  policy,  on  the  same  ship,  had  been  brought  against 
the  underwriters,  in  which  the  plaintiff  failed  on  account  of 
the  warranty.  The  name  of  that  cause,  which  was  tried 
at  the  sittings  in  MichaelmcLS  Terfn  last,  was  Robifison  v. 
Vauglmn. 

S.  Heywood  for  the  plaintiffs. — It  will  be  said,  on  the 
other  side,  that  the  contract  as  to  the  sailing  with  convoy  was^ 
dissolved  by  the  peace,  and  the  subsequent  proclamation. 
But  what  is  the  effect  of  that  proclamation  ?  It  prohibits 
hostilities  against  the  enemy,  but  there  is  nothing  in  it  to 
prevent  hostilities  on  their  part.  It  mentions  different  times 
of  cessation  for  different  latitudes.  Some  the  ship  must 
have  passed  through;  oth^s  she  might  have  been  driven 
into.  But  even  in  time  of  peace  the  warranty  might  operate. 
It  is  said  in  Beawes  (a),  that,  ^'  even  in  times  of  peace,  con- 
voys are  ordered  by  the  government,  to  guard  and  defend 
our  trading  vessels  from  the  assaults  of  pirates,  or  en- 
croachers  on  our  commerce,  more  especially  in  our  fisheries 
and  other  parts  of  the  West  Indies,  where  they  may  be  ex- 
posed to  such  attacks  by  commercial  intruders.^  A  contract 
like  this,  therefore,  is  not  necessarily  dissolved  by  the  cessa- 
tion of  hostilities.  But  it  may  be  said  that,  supposing  the 
warranty  to  continue,  it  has  been  complied  with  by  putting 


(a)  Title  Convoys  and  Cruisers^  p.  261,  ed.  DubL  1795. 


TWENTY-FOURTH  GEORGE  III. 

passports  on  board.  In  Pawson  v.  Watson  (b)  it  is  said, 
'^  there  is  no  distinction  better  known  than  that  which  exists 
between  a  warranty  or  condition  which  makes  part  of  a 
written  policy,  and  a  representation  of  the  state  of  the  case. 
When  it  is  part  of  the  written  policy,  it  must  be  performed ; 
as,  if  there  be  a  warranty  of  convoy  there  must  be  a  convoy ; 
nothing  tantamount  will  do  or  answer  the  purpose ;  it  must 
be  strictly  performed.^  [Lord  Mansfield. — This  is  not 
a  warranty,  but  an  agreement.]  A  warranty  and  a  repre- 
sentation are  words  appropriated  to  policies  of  insurance ; 
in  other  cases,  every  agreement  is  a  warranty.  These  ad- 
vertisements of  ships  are  always  considered  as  specific  agree- 
ments. Gordon  v.  MorUy  (c).  The  meaning  of  the  agree- 
ment was  to  secure  the  ship  against  capture  in  a  particular 
way.  The  defendant  has  taken  upon  him  to  substitute 
another.  Had  this  ship  met  with  a  Dutch  cruiser,  she 
had  no  protection.  But  supposing  that  it  was  not  necessary 
for  the  defendant  to  comply  strictly  with  the  terms  of  the 
agreement,  the  defendant  ought  still  to  have  given  notice  of 
the  alteration.  In  consequence  of  that  want  of  notice,  the 
plaintiffs  have  not  procured  an  alteration  of  their  policy,  and 
cannot  recover  upon  it  It  cannot  be  said  that  the  plaintiffs 
ought  to  have  taken  notice  of  the  proclamation,  for,  notwith- 
standing the  proclamation,  the  ship  might  have  sailed  with 
convoy,  since  convoys  are  appointed  not  only  as  a  protection 
against  capture  by  an  enemy,  but  also  against  pirates  and 
accidents. 

Woodj  contra, — The  distinction  between  warranties  and 
representations  must  be  admitted,  but  the  contract  in  this 
case  resembles  the  latter  rather  than  the  former.  The  con- 
tract between  these  parties  was  by  bill  of  lading,  and  convoy 
was  mentioned  only  in  the  paper  at  LloyrTs.  That  therefore 
was  collateral  to  the  contract,  and  like  a  representation.  It 
must,  therefore,  be  complied  with  substantially,  and  without 
fraud.  It  is  clear  that,  at  the  time  when  the  advertisement 
was  stuck  up,  it  was  the  intention  of  the  owner  to  sail  with 
convoy.  There  is  no  fraud  in  his  non-compliance  with  that 
undertaking,  which  has  been  rendered  unnecessary  by  public 
events  over  which  he  had  no  control.    The  undertaking  was. 
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1784. 
Philips 

V. 

Baillib. 


(A)  K.  B.,  E.  18  G.  3,  Cawp. 

787. 


(c)  AT.  B.,  sitt.  after  M.  T., 
1746;  Bcawes,  320,  ed.  DubL 
1795. 


"1 


reference  to  the  situation  of  the  country.  The  convoy  was 
to  be  appointed  by  government ;  and,  as  none  was  appointed, 
the  defendant  performed  his  contract  cy  pres.  The  damage 
was  not  such  as  could  have  been  avoided  had  the  vessel 
sailed  with  convoy,  for  she  was  run  down  in  the  channel  by 
an  English  frigate.  But  it  is  said  that  the  defendant  ought 
to  have  given  notice.  If,  indeed,  this  had  been  a  matter  of 
a  private  nature,  notice  might  have  been  requisite,  but  here 
the  fact  of  which  notice  was  to  be  given  was  public  and 
notorious.  The  passports  which  this  vessel  carried  were 
better  than  convoy,  and  in  many  cases  the  underwriters 
abated  the  premium  on  account  of  the  change.  It  is  said 
that  the  vessel  might  have  got  into  latitudes  where  the  enemy 
were  not  restrained  from  capture,  but  it  is  a  sufficient  answer 
that  the  accident  happened  before  she  got  into  any  such 
latitudes. 

Lord  Mansfield. — The  defendant  put  up  the  ship  at 
Lloyd's  for  freight,  "  to  sail  with  the  first  convoy.*"  He 
therefore  undertakes,  to  all  the  world,  to  sail  with  convoy, 
and  on  the  faith  of  this  undertaking,  the  plaintiffs,  who 
insure  their  goods,  warrant  in  the  policy  that  the  vessel  shall 
sail  with  convoy.  She  sails  without  convoy,  and  is  lost  by 
accident.  The  insurers  defend  themselves  on  the  ground  of 
a  noncompliance  with  the  warranty,  and  the  plaintiffs  are 
nonsuited  and  bring  this  action.  Their  loss  is  the  amount 
of  the  sum  which  they  fail  in  recovering  from  the  under- 
writers. The  doctrine  of  warranty  and  representation  ap- 
plies only  to  policies,  and  confounds  any  other  subject. 
Here  is  an  agreement.  Has  the  defendant  performed  it  ? 
No.  Has  any  damage  been  sustained  ?  Yes.  What  ex- 
cuse is  there?  None.  Four  days  after  the  vessel  had 
sailed  a  convoy  was  appointed.  It  is  not  true  that  there  was 
no  necessity  for  a  convoy ;  hostilities  had  not  ceased  in  all 
latitudes.  Convoys  are  not  merely  a  protection  against 
enemies,  but  may  be  necessary  in  time  of  peace.  At  all 
events  it  was  the  duty  of  the  defendant  to  give  notice  to  the 
plaintiffs  so  as  to  enable  them  to  alter  their  insurance.  He 
altered  his  own.     There  is  nothing  to  make  a  question. 

Postea  to  the  plaintiffs  (d). 


{d)  See  Sneil  v.  Marry  at,  B. 
R.y  48  G.  3;  Abbott  on  Shvpp. 


212;   Saunderson  v.  Busker,  4 
Campb,  54  (n). 
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I784f        Spearing  (a),  at  Winchester.     So  far  from  the  title  of  the 

,^^^y^^       present  mayor  being  clearly  bad,  the  prosecutors  have  ob- 

Thb  Kino    tained  an  information  in  the  nature  of  a  qiu)  warranto 

^*  against  him,  and  though  a  plea  has  been  put  in,  they  refuse 

The  Cor-     ^  ^^j^  ^j^^  ^^  ^^  ^f  ^j^^^  ^^^ 

POKATIONOF  ^  oi      .  1      r  .  rn. 

Bridge-  Grose^  Serjeant,  and  Lawrence^  contra, — The  question 

WATER.  is,  whether  there  has  been  a  due  election.  It  is  a  first 
principle  of  election  law  that  an  election  under  a  bad  mayor 
is  bad.  That  the  mayor  under  whom  the  present  mayor 
was  elected  was  a  bad  mayor  appears  on  record ;  and  there 
is  no  pretence  for  saying  that  the  judgment  of  ouster  was 
obtained  collusively.  The  present  mayor  might  have  come 
in,  and  have  prayed  for  liberty  to  defend  the  former  mayor^s 
title  in  the  quo  warranto.  Not  having  done  so,  he  cannot 
now  dispute  the  judgment  of  ouster.  The  act  of  election  is 
not  simply  ministerial,  as  in  some  cases  the  act  of  a  justice  of 
the  peace,  nor  can  it  make  any  difference  that  the  election 
took  place  on  the  charter-day ;  for  where  the  presence  or 
consent  of  the  presiding  officer  is  necessary,  as  it  is  on  the 
charter-day,  if  he  is  a  bad  mayor,  what  is  done  at  such  a 
meeting  is  bad.  In  order  to  support  the  present  mayor'^s 
title  in  pleading,  it  would  be  necessary  for  him  to  state 
that  at  his  election  the  former  mayor  presided^  upon  which 
issue  might  be  taken,  and  the  judgment  of  ouster  would 
support  the  negative  of  that  issue  (6). 

Lord  Mansfield  having  stated  the  occasion  and  history 
of  the  statute,  11  Geo,  1,  c.  4,  said,  It  has  always  been  un- 
derstood that  when  a  bad  mayor  presides,  all  elections  under 
him  are  bad.  It  is  clearly  so  when  the  meeting  is  not  on 
the  charter-day,  but  called  under  the  statute,  and  I  can  see 
no  reason  for  the  difference  attempted  to  be  set  up.  Under 
the  statute,  **  if  no  election  shall  be  made,"  or  being  made, 
*^  shall  afterwards  become  void,"  (which  must  mean,  shall 
turn  out  to  have  been  void  by  subsequent  judgment  of 
ouster,  for,  if  good  at  first,  it  could  not  become  void  ex  post 
facto\  a  remedy  is  provided;  either,  1.  If  there  has  been  no 

(a)  See  a  short  note  of  this  suffer  the  title  to  be  impeached 

case  1  T,  R,4  (n),  from  which  after  the  death  of  the  person 

it  appears  that   the  Duke  of  from  M^hom  it  was  derived. 
Bolton,  who  had  been  mayor  de        (Jt)  See  The  King  v.  Smith, 

facto,  was  dead,   and  Black-  B.  R„  T,  56  G.  3,  5  Af.  &  S, 

ATOSE,  J.,  said  he  would  not  271. 


The  King 

V. 

Thb  Cor- 
poration OF 
Bridge* 

WATER. 


and  the  case  never  moved  in  this  Court,  which  is  a  sufficient 
reason  why  it  should  not  bind  as  an  authority.  [It  was 
stated  by  Morris^  that  the  Duke  of  Bolton  had  taken  a 
colourable  residence,  to  qualify  him  to  be  chosen  mayor.] 

Rule  absolute. 

Whereupon  Lawrence  prayed  a  writ  to  go  to  the  sub- 
sisting corporation,  to  elect  a  mayor,  and  a  separate  writ  to 
the  mayor,  &c.  (to  be  used  when  the  mayor  should  be 
elected),  to  elect  four  capital  burgesses.  The  reason  of 
there  being  two  separate  writs  was,  that  the  capital  burgesses 
were  not  annual  officers,  and  therefore  not  within  thejstatute 
11  Geo.  1,  c.  4.  In  the  Scarborough  case  (/)  there  was  but 
one  writ,  all  the  officers  to  be  elected  being  annual.  The 
rules  were  accordingly  directed  as  prayed,  and  a  person  was 
named  to  give  notice. 


(f)B.K,H.\6G.  2,2  Sir. 
1180.  In  Mr.  ForcTs  note  of 
this  case,  it  is  not  said  that  the 
officers  were  annual,  8  East,  272 
(«)  ;  and  in  The  King  v.  Thet- 


ford,  8  Etuty  271,  the  Court  of 
Kings  Bench  held  that  the  sta« 
tute  was  not  confined  to  annoal 
officers. 


Wednesday, 
1 1th  February. 


Bryson  t?.  Wylie. 
(Reported,  1  Bos.  et  Pnl  83  (w)  ). 


Wednesday, 
Uth  February. 

Where  the 
plaintiff  resides 
permanently 
abroad,  the 
Court  win  stay 
proceedings  till 
security  is  given 
for  costs. 


Elan  v.  Rees  (a). 

l^OWFER  had  obtained  a  rule  to  show  cause  why  the 
proceedings  in  this  action  should  not  be  stayed  till  the 
plaintiff,  who  resided  in  Dominica,  should  give  security  for 
costs.  He  said  he  was  aware  that  this  motion  had  been 
often  refused  (except  in  cases  of  ejectment),  but  that  it  had 
been  granted  last  term  in  a  case  similar  to  the  present, 
though  strongly  opposed  by  Baldwin. 

Cause  was  now  shown,  and  several  cases  cited,  notwith- 
standing which  the  rule  was  made  absolute,  Cowper  having 


(a)  S.  C.  cited  1  Tidd's  Pr.  580,  8th  ed. 
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taken  a  distinction  to  which  Bolles,  /.,  and  the  Court 
assented,  between  a  plaintiff  who  resides  permanently  abroad, 
as  in  this  case,  and  one  who  b  abroad  animo  revertendi  (&). 

Rule  absolute  (c). 


(b)  Vide  Anon.  B.  /?.,  H. 
1815, 2  Chiity'sRep.  152;  Par- 
quot  Y.  Eling,  C.  B.,  H.  29  G. 
3,  1  H.  BL  106. 


(c)  See  Tidd:$  Pr.  580,  8th 
ed.;  Ganesford  v.  Levy,  C.  -B., 
Ai.33G.  3,2H.Bi.  118,4th 
ed.  and  the  note  there. 


Doe  v.  Johnson  and  Others  (a). 

jl\.CTION  for  the  costs  of  an  ejectment.  Motion  to  set 
aside  proceedings  for  irregularity,  on  the  ground  that  the 
name  of  the  defendant  was  not  in  the  notice  at  the  foot  of 
the  copy  of  the  latitat,  as  required  by  the  form  prescribed 
in  6  Geo.  2,  c.  27. 

Bower  showed  cause. — He  said  he  supposed  a  case  would 
be  relied  on,  of  Behema  v.  James  (i),  which  he  hoped  could 
not  be  law,  it  being  absurdly  strict,  but  that  at  any  rate  the 
objection  came  too  late,  for  the  writ  was  served  in  November^ 
and  the  declaration  delivered  last  term. 

The  Court  did  not  seem  to  deny  the  case  in  Wilson^  but 
thought  the  defendants  came  too  late. 

Lord  Mansfield  said  he  would  not  allow  them  to  walk 
slow. 

Rule  discharged  (c). 


(a)  S.  C.  cited  Tidd's  Pr. 
166^  8th  ed. 

(6)  C.B.,  T.  18&19  G.  2, 
1  JVils.  104. 

(c?)  See  Worgman  v.  Planky 
C.  B.y  H.  29  G.  3,  1  H.  BL 
100  J  Jones  v.  Armytage,  C.  B., 


Wednesday, 
11th  February. 

Mliere  there  is 
an  iiregulaiity 
in  the  notice  at 
the  foot  of  the 
copy  of  a  latitat, 
which  is  served 
in  November, 
an  application 
to  set  aside  the 
proceedings  for 
irregularity 
made  at  the  end 
of  Hilary  Term 
is  too  late. 


M.  40  G.  3,  2  Bos.  &  Ptd.  38; 
mison  V.  Stafford,  B.  R,,  H. 
1820.  2  Chittys  Rep.  35.5; 
Harden  v.  Wood,  B.  /?.,  T. 
1819,  I  Chilly's  Rep.  500,  1 
Tidds  Pr.  166,  8th  ed. 


Whitfield  v.  Himx. 
{Rejxyried^  antk,  vol.  ii.  p.  727  b,  note  [f  165]  ). 


Thursday, 
12th  February. 
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Saturday, 
ist  May. 


The  King  v.  Robert  Lloyd  and  Others. 
{Reported,  Caldecott,  416.) 


Clements  v.  Paske  (a). 

XhIS  was  a  case  from  the  Court  qfChancery,  the  ma^- 
terial  parts  of  which  were  as  follows  : 

James  Clements y  bj^  his  will,  dated  7th  May^  1767,  after 
son  of  the  body  giving  several  estates  to  his  nephew,  James  Clements,  and 
fasuing'oriMueZ  several  pecuniary  legacies,  devised  as  follows : — "  Item  all 
and  for  dcfiiult  my  other  real  or  leasehold  estates  whatsoever,  I  give  to 
Samuel  Cockerill  and  George  CockeriU,  and  their  heirs  for 
and  during  the  life  of  my  nephew,  James  Clements,  to  the 
intent  to  support  the  contingent  remainders  in  this  my  will, 
but  in  trust  nevertheless  to  permit  my  said  nephew  to  receive 
dertheoneai^'er  the  rents  and  profits  during  the  term  of  his  natural  life; 

the  other  as  they 

shall  be  in  seniority  of  age  and  priority  of  birth,  and  the  several  and  retpectixfe  heirs  male  of  the 
body  and  bodies  of  such  second,  third,  or  other  son  or  sons,  &c.,  and  in  case  of  such  issue  male 
failing  by  the  said  J.  C.  then,  &c    Held  that  the  eldest  son  of «/.  C.  took  an  estate  tail 

(fl)  S.  C.  cited  I  M,&S.  130. 


1784. 

Monday, 
3d  May. 

Devise  to  the 
first  and  eldest 


of  such  issue 
then  likewise  to 
the  second, 
third,  and  every 
other  son  of  Jl 
C.  successively, 
and  in  remain- 


Paskb. 


^^^-m^       James  Clements'*  nephew,  t€X)k  an  estate  in  tail  male  under 
Clbmrnts    the  will.     It  is  true  in  legal  strictness,  that  where  there  is  a 
V.  devise  to  a  man  without  any  words  of  inheritance  superadded, 

he  can  only  take  an  estate  for  life ;  but  words  of  inheritance 
will  be  supplied  where  that  is  the  apparent  intent  of  the 
testator,  for  the  construction  must  be  agreeable  to  the  intent 
of  the  testator,  collected  from  the  will;  Evans r.  Asiley  (6). 
Had  the  testator  meant  to  give  an  estate  for  life  to  the 
eldest  son  of  his  nephew,  he  would  have  given  it  in  the  same 
words  as  he  used  in  another  part  of  his  will,  where  he  gave 
an  estate  for  life.  The  words  ^<  in  case  of  such  issue  male 
failing  by  my  said  nephew,  James  Clem^nts^  show  that  the 
testator  did  not  intend  that  the  estate  should  go  over  until 
failure  of  issue  male  oi  James  Cle^nents.  The  words  *^  then 
likewise^  &c.,  are  to  the  same  effect. 

Wood^  contra. — The  eldest  son  of  James  Clements  takes 
only  an  estate  for  life.  The  first  will,  which  was  revoked, 
must  be  laid  out  of  the  case,  and  cannot  supply  any  evidence 
of  the  testator'^s  intention  when  making  the  will  in  question. 
It  is  possible  that  it  may  have  been  the  intention  of  the 
testator  to  give  an  estate  tail,  but  there  are  no  words  in  the 
will  from  which  such  an  intention  can  be  collected.  Voluit, 
non  dixit.  The  use  of  the  word  such  in  the  clause  men* 
tioned  on  the  other  side  respecting  the  failing  of  issue  is 
very  material,  and  confines  the  operation  of  that  clause  to 
the  issue  of  the  second  and  other  sons.  The  word  **  likeToise'* 
is  relied  upon;  but  that  construction  is  too  far-fetched.  It 
is  no  more  than  an  introduction  to  the  devise,  like  item. 
He  cited  Doe  dem.  Briddon  v.  Page  (c) ;  Keene  dem.  Pinnock 
V.  Dixon  (d). 

Cur.  adv.  vult. 
Lord  Mansfield. — There  is  no  limitation  after  the  de« 
vise  to  the  first  son,  but  there  is  after  the  devises  to  the 
second,  third,  and  other  sons.  In  the  construction  of  wills 
it  is  necessary  to  avoid  two  extremes.  The  first  is  that  of 
arbitrary  conjecture,  for  the  Court  cannot  make  a  will;  the 
second,  that  of  strictness,  which  in  consequence  of  a  slip 
in  technical  or  positive  expression  may  prevent  a  meaning 


(A)  B.R.,  M,  5  G.3, 3  Burr.    p.  294,  I  B.^P.  (n)  S.  C. 

1570.  {d)  B,  R.,  M.  24  G.  3,  ante, 

(c)  B.  R.,  M.  24  G.  3,  ante,    p.  313,  1  B.  &  P.  (n)  S.  C. 
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to  be  dyed.  It  was  dyed,  and  8s.  6d  was  due  to  the  de- 
fendant  for  dyeing  it.  The  plaintiff  tendered  the  ds.  6(2. 
and  demanded  the  silk,  which  the  defendant  refused  to  de- 
liver unless  he  were  paid  the  17^.  12d.  also. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  recover;  and  if  the  Court  should 
be  of  that  opinion,  the  defendant  was  to  deliver  up  upoQ 
oath  all  the  silk  sent  to  him  to  be  dyed. 

The  case  coming  on  to  be  argued  by  Mingay  for  the  plain- 
tiff, and  Gibbs  for  the  defendant. 

Lord  Mansfield  directed  Mingay  to  look  into  the  cases, 
and  if  he  found  that  a  dyer  had  such  a  lien  upon  goods  in 
his  hands  to  dye,  as  to  entitle  him  to  retain  for  what  was 
already  due,  then  to  advise  his  client  not  to  proceed. — His 
Lordship  added,  that  if  this  point  was  not  already  deter- 
mined, it  might  rest  a  good  deal  on  the  usage  of  the  trade. 
The  case  came  on  again  for  argument  in  this  term,  when 
Gibbs  stated  that  he  was  aware  of  the  case  of  Green  v. 
Farmer  (b).  He  also  referred  to  another  case  oiStanUm  v. 
Lane^  at  GuUdhatt, 

BuLLEB,  Justice, — That  went  upon  usage. — Here  there 
is  no  usage,  and  we  cannot  go  out  of  the  case. 

Judgment  for  the  plaintiff  (c). 


(b)  B.R.yE.SG.3,4Burr. 
2il4. 

(c)  So  in  Close  v.  fFaier- 
house,  B,  R.y  T,  42  G.  3,  6 
East,  524  (»),  whe;re  the  jury 
negatived  any  usage  confer- 
ring the  lien,  the  Court  held 
that  dyers  had  not  a  general 
Hen.  But  in  Sav'dl  v.  Bar" 
chard,  4  Esp.  N.  P.  C.  53, 
such  a  lien  was  established,  evi- 
dence being  given  of  the  course 
and  practice  of  trade.  So  in 
Hose  v.  Hart,  C.  B.,  T.  58 
Geo.  3,  8  Taunt.  499,  Gibbs, 
C.  7.,  after  observing  that  the 
case  of  Green  v.  Farmer  had 
been    frequently    disregarded. 


said,  "  In  a  case  in  which  I 
have  the  brief,  and  in  which 
case  Lord  Ashburton  was,  a 
special  custom  for  dyers  to  have 
their  general  lien  was  proved ; 
and,  notwithstanding  Green  v. 
Farmer,  that  custom  was  acted 
upon  in  that  case,  and  has  been 
many  times  since  recognized/' 
See  also  Humphreys  v.  Par^ 
tridge,  Montague,  6.  L.  18(»i). 
As  to  the  evidence  of  usage 
sufficient  to  establish  a  general 
lien,  see  Rushforih  v.  Hadfield, 
B.  R.,  T.  45  G.  3,  6  East, 
326  ;  Holdemess  v.  Coilinson, 
B.  R.,  T.  S  G.4,7  B.  &  C 
216. 
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Barclay  and  Another  v.  Cdculla  y  Gaka  (a).  Friday, 

^'  7th  May. 

XHIS  was  an  action  of  assumpsit,  tried  at  GuUdliaili  at  The  master  of  a 
the  sittings  after  Hilary  Term.     The  first  count  stated,  that  general  »hip, 

•         1   .     .«.     1     .  1     i.  111.  t        1  .  1    on  board  of 

the  plaintins,  being  possessed  of  ten  bales  of  goods^  shipped  which  goods 
the  same  on  board  the  vessel  N.  S.  delta  Conception,  of  have  been  laden 

i.i«i^^  11.        .1     '^,  in  the  Thamet 

which  the  defendant  was  master,  then  lying  m  the  Thames^  for  a  foreign 
to  be  safely  carried  to  St.  Sehast%an\  in  Spain^  for  a  cerUin  ^^i^^^g"" 
freight,  the  dangers  of  the  seas  excepted.     Th^t  the  de-  goods occa. 
fendant  undertook  and  promised  to  carry  the  said  goods  ft^^ierobbcry 
safely,  but  that  he  had  not  carried  them  safely.    The  second  while  the  ship 
count  added,  that  the  goods  were  to  be  safely  kept  in  the  ^J^^  "*  ^* 
said  ship  until  she  set  sail,  and  that  the  defendant  had  not 
safely  kept  them,  &c.     There  were  also  the  common  money 
counts.     The  defendant  pleaded  the  general  issue,  and  a 
verdict  was  found  iat  the  plaintiffs,  subject  to  the  following 
case: 

The  plaintiffs  put  on  board  the  defendant's  ship  ten  bales 
of  goods,  to  be  carried  to  St.  Sebafrtiany  for  which  the  de- 
fendant gave  a  bill  of  lading.  The  defendant  has  only 
delivered  eight  of  the  said  bales.  Whilst  the  ship  lay  in 
the  Tliames  with  the  goods  on  board,  the  defendant,  the 
eaptain,  being  on  the  watch,  she  was  attacked  and  boarded, 
about  two  in  the  morning,  by  eleven  men,  armed  with  pistols 
and  cutlasses,  who  took  the  captain  aside,  and  threatened  to 
murder  him  if  he  gave  notice  to  any  of  his  men  on  board, 
and  took  away  two  of  the  said  bales  by  force.  The  action 
is  brought  to  recover  £10.  2s.  3d.,  the  value  of  the  said 
bales.     The  question  is,  if  the  plaintiffs  ought  to  recover. 

Woodf  for  the  plaintiffs. — ^The  defendant  is  in  the  situation 
of  a  common  carrier  by  land,  and  is  liable  for  every  loss 
which  does  not  happen  by  the  act  of  God  or  the  king^s 
enemies ;  Morse  v.  Slue  (6) ;  Coggs  v.  Barnard  (c).  It  is 
immaterial  whether  the  goods  are  to  be  carried  by  land  or 
by  water;  but  here  the  ship  being  in  the  river  Tliames^  the 
case  is  the  same  as  land  carriage. 

(a)  Cited,   1    T.  R.  33,  no-     Vent,  190,  238. 
mine  Barclay  v.  Heygena,  (c)  B.  R.,  T.  2  Ann.,  2  Ld. 

{b)  B.  R.i  H.  23  &  24  C.  2,     liaym.  918. 
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S.  Heywood^  contra. — In  every  case  except  in  that  of  a 
common  carrier,  who  is  liable  on  the  custom  of  the  realm,  a 
bailee  is  only  bound  to  take  as  much  care  of  the  goods  bailed 
to  him  as  of  his  own.  The  exception  with  regard  to  carriers 
is  not  of  early  date.  From  the  Doctor  and  Student^  it  ap- 
pears to  have  been  formerly  held,  that  a  common  carrier  was 
chargeable,  in  case  of  a  loss  by  robbery,  only  when  he  had 
travelled  by  ways  dangerous  for  robbing,  or  driven  by  night, 
or  at  any  inconvenient  hour  (rf).  It  is,  however,  now  clearly 
settled,  that  a  carrier  is  answerable  for  a  loss  by  robbery. 
The  reason  given  is,  in  order  to  prevent  the  combining  of 
carriers  and  robbers.  Here  the  defendant  was  not  a  com- 
mon carrier.  It  is  neither  alleged  in  the  declaration,  nor 
was  it  proved  that  he  was  such.  A  common  carrier  is  a 
public  officer.  The  rates  to  be  charged  by  him  are  settled 
by  justices  of  the  peace,  and  goods  carried  by  him  are  pri- 
vileged from  distress;  Gisbourn  v.  Hurst  (e).  In  Bosofi 
V.  Sandford  (/),  the  ship  is  stated  to  have  been  used  for 
the  common  carriage  of  goods,  and  the  declarations  against 
hoy  men,  in  every  case,  except  one  in  Wilson  (g),*  state 
them  to  be  common  hoymen.  The  defendant  must  be 
charged  either  upon  the  custom  of  the  realm,  as  usually 
carrying  for  hire,  or  upon  his  express  undertaking ;  Boucher 
V.  Lawson  (A).  Now  here  he  is  not  charged  on  the  custom 
of  the  realm,  and  no  express  undertaking  appears  to  render 
him  liable  in  case  of  robbery.  The  case  of  Morse  v.  Slue  is 
certainly  against  the  defendant;  but  if  it  came  to  be  now 
decided,  it  would  receive  a  different  decision.  [Per  Cur. 
There  was  no  question  at  the  trial  as  to  the  ship  being  a 
general  ship.  No  doubt  she  was  so.  The  question  was, 
whether  irresistible  force  is  an  excuse  to  the  captain  of  a 
ship.]  The  general  position,  that  the  master  of  a  ship  is 
liable  in  all  cases,  goes  too  far.  If  it  includes  coasters,  it 
ought  not  to  extend  to  foreign  "vessels. 

Wood^  in  reply,  was  stopped  by  the  Court. 

Lord  M ANSFi£LD. — It  is  impossible  to  distinguish  this 
from  the  case  of  a  common  carrier.  At  first  the  rule  ap- 
pears to  be  hard,  but  it  is  settled  on  principles  of  policy. 


(d)  See  Jones  on  Bailments, 
103. 

(0   B.   R.,   H,  8  ^nne,  1 
Saik.  249. 

{f)B.Jl.,IJ.  1   JF.&3/., 


Carth.  59. 

ig)  Dale  V.  Hall,  B.  R.,  M. 
24  G.  2,1  fVils.  281. 

{h)  B.  Jl.,  //.  9  G.  2,  Cases 
temp.  Hardw.  199. 
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and,  when  once  established,  every  man  contracts  with  re*       1784. 
ference  to  it,  and  there  is  no  hardship  at  all. 

Judgment  for  the  pkintiflTs  (i). 

(t)  See  Sutton  v.  Mitchell^  one  of  the  perils  of  the  sea. 

B.  R.,  M.  26  Geo.  3,  1  T.  R.  Pickering  y.  Barkley,  B.  R.j 

18;    Fortvard  v.   Pittardy  B.  M.  24   Car.  1,  Stiles,  132,  2 

R.,  M.  26  G.  3,  1   T.  R.  27  ;  Roll.  Ah.  248  j  ^66ott  onShip^ 

Abbot  on  Shipping,  223>5th  eel.  ping,  254^  5th  ed. 
The  taking  by  pirates  at  sea  is 


Chinnery  v.  Blackman  (a).  Jj^i^* 

^    '  7th  May. 

J.  HIS  was  an  action  of  assumpsit     The  declaration  con-  The  mortgagee 
tainedy  1.  A  count  for  freight  of  goods  carried  in  a  ship  of  guein  hia^n^ 
the  plaintiff^  called  the  Blizardy  from  Antigua  to  Lofidon.  rameforthe 
2.  The  same  on  a  qtuintum  meruit.     S.  A  count  for  work  ,^  thTmOT"^ 
and  labour  about  the  carriage  of  goods  of  the  defendant  in  gage* 
a  ship  of  the  plaintiflTs   from,  &c.      4.  The  same   on  a 
quantum  meruit.     5.  A  count  for  money  paid.     6.  A  count 
on  an  account  stated.     The  defendant  pleaded  the  general 
issue.     The   cause   was  tried  at  Guildhall^   before  Lord 
Mansfield,  when  the  jury  found  a  verdict  for  the  plaintiff, 
with  £76.  9s,  lid.  damages,  subject  to  the  opinion  of  the 
Court  on  a  case  which  stated. 

That,  by  indenture  of  assignment,  dated  the  4th  of  Ja- 
nuary, 1783,  Robert  Merrifield^in  consideration  of  «£1166. 
18s.,  which  he  owed  to  the  plaintiff,  assigned  to  her  the 
ship  Blizardf  with  the  appurtenances,  in  which  indenture 
there  is  a  covenant  from  the  plaintiff  to  re-assign  the  said 
ship  to  Merrifield^  on  payment  of  ,£^1166.  18*.,  with  interest, 
on  or  before  the  10th  of  November  following.  That,  at 
the  time  of  the  execution  of  the  said  deed,  the  ship  was  in 
the  Thames:  that  she  afterwards  sailed  to  Portsmouth^  and 
continued  there  till  the  middle  of  Marchy  in  the  possession 
and  under  the  command  of  Merrifield,  and  that  the  plaintiff 
did  not  then  take  possession  thereof.  That  Merrijield 
navigated,  victualled,  and  manned  the  ship,  as  owner  thereof, 
at  his  own  expense  and  risk,  both  from  England  to  Antigua^ 
and  on  her  return  home.     That  Merrifield^  at  Antigua^ 

{a)  S.  C,  1  //.  BLl\7  (»),  nomine  Chinnery  v.  Blackhurne. 
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1784. 


Blackman. 


gave  the  command  of  the  ship  to  Captain  DryadaU^  taA 
sent  her  to  EngUmdy  with  orders  to  the  captain  to  address 
Chinmert  himself  to  Messrs.  Dunlopy  of  London^  merchants,  who 
were  to  sell  her,  according  to  the  directions  contained  in  a 
letter  of  which  the  following  is  an  extract :  *^  Antigua^  31st 
Jttfy,  1783.  Messrs.  J.  and  JR.  Dunlap. — This  will  arrive 
to  you  by  the  Blizard,  Captain  Drysdale^  which  I  have 
desired  him  to  value  himself  on  you.  Am  sorry  she  makes 
no  better  freight,  as  I  am  obliged  to  put  ballast  in  her,  and, 
should  ships  sell  well,  to  have  her  sold.  I  think  she  is 
worth  «£'1600  sterling.  She  is  well  found  and  strong. 
Should  there  be  no  demand  for  ships  in  London^  I  am  to 
request  you  will  send  her  out  for  Antigtia  and  Dominica^ 
provided  there  is  not  a  load  for  her  at  Dominica^  as  soon  as 
possible,  as  I  shall  always  be  able  to  load  her  for  that  port 
Mrs.  E,  Chirmery  has  a  demand  against  me  for  near  £\200y 
which  I  am  in  hopes  to  remit  shortly  to  you  or  Mrs. 
Merrifieldj  so  as  to  pay  her.  I  am,  &c.  Robert  Merrifield^ 
That,  in  consequence  of  Mr.  Drysdaleh  application  to 
Messrs.  Dunlop^  as  consignees  as  aforesaid,  to  borrow  two 
several  sums  of  £50  each,  Messrs.  Dunlop  advanced  the 
same  to  him,  declaring  that  they  should  consider  him  as 
responsible  for  the  payment,  in  case  they  should  not  receive 
the  same  from  the  freight  or  sale  of  the  ship,  or  by  remit- 
tance from  Merrifield,  which  sums  they  afterwards  received 
back  from  Drysdule.  That  the  ship  completed  the  delivery 
of  her  cargo  on  the  27th  September,  1783,  and  the  plaintiff 
took  possession  of  her  on  the  29th,  immediately  on  receiving 
information  of  her  arrival  in  the  Thames.  That  the  de- 
fendants had  goods  in  the  ship  Blizard,  consigned  to  them 
on  the  voyage  from  Antigtui  to  London^  the  freight  whereof 
amounts  to  £76.  9^.  \\d,,  for  which  the  action  was  brought. 
That  Captain  DryadaU  had  paid  for  lights  and  custom-houae 
dues,  and  for  clearing  the  ship,  which  was  afterwards  repaid 
to  him  by  the  plaintiff,  who  ttlso  paid  his  and  the  mariners* 
wages  in  respect  of  the  voyage  from  Antigiia,  to  the 
amount,  in  the  whole,  of  £iiS4i.  7s.  Id.,  since  her  taking 
possession  of  the  said  ship.  That  the  plaintiff  has  since  sold 
the  ship  by  public  auction  to  the  best  bidder  for  <£710. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  recover. 

Wood,  for  the  plaintiff. — The  case  is  shortly  this:  The 
mortgagee  of  a  ship,  having  taken  possession,  brings  an 


V. 
BliAOKUAN. 
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Action  for  freight  due  after  the  execution  of  the  mortgage,  1784, 
but  before  his  actual  possession.  The  mortgagee  is  the  ^^^^z 
complete  legal  owner.  The  ship  was  consigned  to  DunJop  Chinnebt 
to  be  s(^d,  but  it  could  not  be  sold  without  an  assignment  of 
the  mortgage,  and  the  money  arising  from  that  sale  must 
have  been  applied  to  pay  off  the  mortgage.  The  freight 
follows,  and  is  incident  to  the  property  of  the  ship.  It  is 
like  the  case  of  a  mortgage  of  land,  where,  upon  the  mort- 
gagee getting  possession  by  ejectment,  the  arrears  of  rent 
are  his ;  and  it  is  no  objection  that  they  accrued  before  he 
came  into  actual  possession,  if  they  accrued  after  the  date  of 
the  mortgage,  though  it  is  true  that,  if  they  have  been 
actually  paid  over  to  the  mortgagor,  they  shall  not  be  paid 
again  to  the  mortgagee.  A  mortgagee  of  land  may  even 
distrain  without  having  had  any  possession ;  Moss  v.  Gam^ 
more  (6).  There  is  no  difference  in  the  case  of  a  ship.  No 
one  else  claims  this  freight;  it  has  not  been  paid  to  the 
mortgagor.  The  defence  to  this  action  is  merely  to  avoid 
payment  of  the  money.  The  plaintiff  has  paid  wages  to  the 
captain  and  seamen,  custom-house  dues,  and  other  charges, 
in  respect  of  this  voyage ;  and  she  is  entitled,  on  the  other 
hand,  to  the  benefit  of  the  freight  earned. 

Chambre^  contra. — The  present  plaintiff  is  only  a  mort- 
gagee, and  is  not  entitled  to  maintain  an  action  in  her  own 
name  upon  a  contract  made  for  the  benefit  of  another.  No 
argument  has  been  urged  on  the  other  side,  except  the 
analogy  to  the  case  of  rent;  but  that  analogy  does  not  hold, 
for  the  reason  why  the  mortgagee  is  entitled  to  the  rent  is, 
that  it  is  incident  to  the  reversion.  If  the  mortgagor  has 
recovered  the  rent,  the  mortgagee  has  no  remedy  against 
him,  because  he  has  permitted  the  tenant  to  pay  it  over.  If 
the  mortgagor  himself  occupies  the  land,  he  is  liable  to  no 
account  He  is  not,  strictly  speaking,  tenant  at  will,  be- 
cause he  is  not  subject  to  the  payment  of  rent.  Here  the 
mortgagor  himself  enjoys  the  ship ;  he  mans  and  victuals 
her ;  he  bestows  labour  and  expense  on  her ;  and  the  freight 
is  earned,  and  the  cargo  is  delivered,  before  the  mortgagee 
takes  possession.  Could  a  mortgagee  bring  an  action  in  his 
own  name  for  com  sold  by  the  mortgagor?  The  contract 
and  the  right  of  suing  are  personal  matters,  which  cannot  be 
transferred  to  another.     If  the  benefit  to  be  derived  from 

(A)  B.  R.,  M.  20  G.  3,  ante,  vol.  i.  p.  279. 
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1784.  ^^^  contract  can  be  transferred,  the  mortgagee  must  also 
\^s^,0^/  bear  all  losses,  and  be  subject  to  all  the  improvident  contracts 
Chinneby  of  the  mortgagor.  A  case  may  be  stated  which  has  in  fact 
happened,— that  the  debt  now  sued  for  has  been  attached 
by  creditors  in  the  SheriffV  Courts  and  judgment  obtained. 
As  to  the  payment  of  the  wages  and  charges  by  the  plain- 
tiff, they  were  paid  under  a  notion  that  they  were  a  lien 
upon  the  ship,  and  they  were  paid  merely  for  the  purpose  of 
getting  possession  of  her. 

Wood^  in  reply. — Undoubtedly  circumstances  might  arise 
to  vary  the  case,  as  the  attachment  (which  can  be  proved  to 
be  fraudulent),  or  a  question  of  set-off;  but  this  is  merely  a 
question  between  the  mortgagor  and  mortgagee.  The  mort- 
gagor, being  suffered  to  remain  in  possession,  is  merely  the 
servant  of  the  mortgagee,  who  shall  have  the  benefit  of  the 
contracts  made  by  him.  It  is  said  that  rent  is  incident  to 
the  reversion.  In  the  same  manner,  freight  is  incident  to 
the  ship.  The  mortgagee  paying  the  wages,  &c.,  a  payment , 
rendered  necessary  by  the  abandonment  of  the  mortgagor, 
is,  by  retrospection,  in  possession  from  the  commencement 
of  the  voyage.  The  plaintiff  does  not  claim  as  assignee,  but 
as  the  legal  owner,  entitled  to  the  earnings  of  the  ship. 

Lord  Mansfield. — The  justice  of  this  case,  as  between 
mortgagee  and  mortgagor,  who  is  not  a  party  to  this  record, 
struck  me  very  forcibly  at  first. 

This  is  an  action  brought  to  recover  money  on  behalf  of 
a  person  who  is  no  party  to  the  contract,  against  one  who 
has  contracted  with  the  mortgagor  since  the  making  of  the 
mortgage. 

The  only  ground  on  behalf  of  the  plaintiff  is,  that  the 
mortgagor  in  possession  is  servant  to  the  mortgagee  by  an 
implied  contract.  But  this  is  not  the  truth  of  the  case. 
There  is  nothing  said  in  the  deed  about  the  mortgagor  con* 
tinning  in  possession.  The  mortgagor  has  been  put  to  great 
expense;  and  until  the  mortgagee  takes  possession,  he  is 
owner  to  all  the  world,  and  is  entitled  to  all  the  profit 
made. 

WiLLEs,  Justice^  of  the  same  opinion. 

AsHUBST,  Justice. — I  also  am  of  the  same  opinion.  It 
could  not  be  that  the  mortgagor  should  come  upon  the 
mortgagee  for  a  loss,  or  that  the  owner  of  the  goods  should. 

BuLLER,  Justice. — If  the  mortgagor  is  to  be  considered 
as  agent  to  the  mortgagee,  he   must   be    considered  so 
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throughout  (c).  Thb  cannot  be  supposed.  The  payments 
were  made  to  get  possession,  but  at  any  rate  they  could 
only  be  used  as  evidence  that  the  mortgagee  was  in  posses- 
sion during  the  voyage.  The  contrary,  however,  is  stated 
in  the  case. 

Judgment  for  the  defendant  {d). 


Chinnbbt 
Blackman. 


(c)  It  is  DOW  decided  that 
the  mere  legal  ownership  of  a 
vessel  does  not  make  the  party 
liable  for  the  ship's  debts^  aod 
the  proper  questioo  in  such 
cases  is,  "  Were  the  repairs 
done  or  the  goods  supplied  on 
the  credit  of  the  legal  owner  ?" 
See  Jackson  v.  Vernon,  C  5., 
H.  29  G.  3,  1  H.  Bl.  114; 
JFesterdell  v.  Dale,  B.  JR.,  T. 
37  G.3,  7  r.jR.  306;  Young 
V.  Brander,  B.R^M.  47  G.  3, 
8  East,  10;  APIvor  v.  Humble, 
B.  R.,  T.  52  G.  3,  \  6  East, 
169;  Jennings  v.  Griffiths, 
coram  Abbott,  C.  J.,  Ry,  & 
Afoo.  N.  P.  C.  42 ;  Marring' 
ton  V.  Fry,  C.  B.,  T.  5  G.  4,  2 
Bingh*  179;  Cojpv,  Reid,  coram 
Best,  C.  J.,  %.  &  Moo.  N. 
P.  C.  199;  Briggs  v.  fVilkin^ 
son,  B.  R„  T.  8  Geo.  4,  8  5.  & 
C.30;  AbboH  on  Shipping,  17, 
5th  ed. ;  and  see  4  G.  4,  c.  41, 
§43;  C  G.  4,  Clio,  §45. 

((/)  It  has  since  this  decision 
been  held  that  though  the  assig- 
nee of  a  ship  cannot  sue  for  the 
freight  in  his  own  name,  he  is 
yet  entitled  to  it  as  incident  to 
the  ship,  and  may  sue  for  it  in 
the  name  of  the  assignor.  Mor^ 
rison  v.  Parsons,  C  B.,  E.  50 
G.  3,2  Taunt.  407 }  Case  v. 


Davidson,  B.  R.,  E.  56  Geo.  3, 
5  M.  &  6\  79,  affirmed  on  error, 
2B.BlB.  379. 

By  the  statutes,  4  G.  4,  c.  4 1 , 
§43,  and  6  G.  4,  c.  110,  §45, 
when  a  transfer  of  a  ship  is 
made  only  as  a  security  for  the 
payment  of  debts  by  way  of 
mortgage,  or  an  assignment  to 
trustees  for  sale,  on  a  statement 
being  made  in  the  book  of  re- 
gistry, and  on  the  indorsement 
on  the  certificate  of  registry  to 
that  effect,  the  person  to  whom 
the  transfer   is  made,  or  any 
other  claiming  under  him,  is 
not  to  be  deemed  the  owner,  nor 
is    the    person    making    such 
transfer  to  be  deemed  to  have 
cease<l  to  be  owner,  except  so 
far  as  may  be  necessary  for  the 
purpose  of  rendering  the  ship 
transferred  available,  by  sale  or 
otherwise,  for  the  payment  of 
those  debts,  to  secure  the  pay- 
ment of  which  the  transfer  was 
made.   Abbott  on  Shipping,  1 7. 
It  seems  that,  notwithstanding 
these  statutes,  the  mortgagee 
of  a  ship  is  entitled,  like  any 
other  assignee,  to  the  freight 
accruing  after   the  mortgage. 
Dean  v.  M'Ghie,  C.  B.,  M.  7 
G.  4,  4  Bingh.  45. 


Robertson  v.  Taylor. 
{Reported^  2  Chitty  Rep.  454-.) 


Friday, 
7th  May. 
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Sataiday, 
8th  May. 


The  Kikg  v.  The  Inhabitants  of  Finderk. 
{Reported,  Caldecott,  426.) 


.SatmdAjy 
«th  May. 


The  King  v.  The  Inhabitants  of  Maghull. 
{ReporUd,  CdldecoUy  429.) 


Saturdayi 
8th  May. 

Where  the 
plain  tiffhas  been 
soo-prossed 
in  the  Exch., 
and  afterwards 
brings  an  action 
in  K.  B.,  that 
Court  will  stay 
the  proceedings 
till  the  costs  of 
the  former  ac- 
tion are  paid. 


Nevitt  V.  Lade  (a). 

JtCoUS  moved  to  staj  proceedings  until  the  plaintiff  paid 
the  costs  of  a  non  pros  in  the  Exchequer, 

Philips  showed  cause,  and  admitted  that  if  the  former 
action  had  been  in  this  Court,  the  application  would  be  right, 
but  it  was  otherwise  where  the  action  had  been  in  another 
Court ;  for  which  he  cited  Engiish  v.  Cox  (6). 

The  Court  said,  that  the  circumstance  of  the  cause  being 
in  another  Court  made  no  difference,  and  that  they  could 
not  have  laid  down  such  a  rule  as  that  mentioned  by  Philips. 

Rule  absolute  (c). 


(fl)  5.  a  cited  1  TiddTi  Pr. 
584,  8th  ed. 

(A)  B.  R.y  T.\5G,  3,  Cowp. 
322.  In  this  case  the  former 
action  was  brought  by  another 
persoD.  See  Lamplty  v.  Sands^ 
B.  R.,  H.  25  G.  3,  1  Tidd's 
Pr.  584,  8th  ed.  p(*st. 

(c)  The  Court  of  Common 
Pleas  will  stay  the  proceedings 
where  a  former  action  has  been 
discontinued  till  the  costs  are 
paid.  Parkin  v.  Scott,  C.  -B., 
£^  49  G.  3,  1  Taunt.  565.  So 
in  case  of  a  nonsuit  in  the 
former  action.  Crauley  ▼. 
Impei^,  C.  B.,  T.  58  G.  3,  8 
Taunt.  407,  2  B.  Moore,  460, 
6\  C.  But  where  the  plaintiff 
had  been  non-prossed  in  an  ac- 


tion for  work  and  labour,  &a 
against  the  trustees  of  a  road, 
without  naming  them,  though 
they  were  not  incorporated, 
and  afterwards  brought  another 
action  against  two  of  the  trus- 
tees by  name^  the  Court  of 
Kin^s  Bench  refused  to  stay 
the  proceedings  in  the  second 
action  till  the  costs  of  the 
former  one  were  paid,  observing 
that  this  being  an  action  for 
the  recovery  of  a  debt,  they 
would  not  prevent  the  plaintiff 
from  trying  his  cause,  unless 
it  appeared  to  be  vexatiouslv 
brought.  Gilbert  v.  Ruland^ 
B.  R.y  E.  4  Geo.  4, 1  Tidtts  Pr. 
585,  8th  ed. 
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Aldridge  and  Another,  Assignees  of  Wall,  v.  Ireland,       Mooday, 
Esq.  (a).  lOthMay. 

J.  HIS  was  an  action  of  trover  by  the  plaintiffs,  as  assignees  When  a  trader 
otJlice  Wda,  a  bankrupt,  against  the  defendant,  the  sheriff  awd^lw' 
of  Somersetshire.    At  the  trial  before  Lord  Mansfield  it  and  went  to 
appeared  that  the  bankrupt  resided  at  Baih^  and  on  Friday  Jj^'oJ^* 
the  5th  of  Februury  the  defendant  levied,  under  an  exe-  iua£ngaoe- 
cution  at  the  suit  of  one  Clinton^  the  brother-in-law  of  the  ^^  Ss^'^iu. 
bankrupt,  for  a  very  considerable  sum  of  money.     On  the  tion,  and  left 
Sunday  following  the  bankrupt  left  her  house,  and  went  to  piiato  wMch 
London  (where  she  appeared  in  public),   to  her  brother  8heh»dgoney 
(leaving  word  of  the  place  she  was  gone  to),  for  the  purpose  •^orc^'Se*** 
of  getting  her  brother  to  withdraw  his  execution ;  but  not  withdrawing  of 
being  able  to  prevail  on  him  to  do  so,  she  never  returned  did notmam 
home.     Two  letters  were  read,  one  from  the  bankrupt  to  *«>  her  dweUing- 
her brother,  dated  the  6th  oi February^  stating  her  wretched  that^AJa  waa  no 
condition,  and  that  she  did  not  possess  a  guinea ;  and  another  ^ct  of  bank- 
of  the  20th  of  February  ^  in  which  Clinton  informed  one  "  Adicrfff  who 
Hunter  that  his  sister  had  committed  an  act  of  bankruptcy,  levies  wid  paya 
but  that  his  execution  was  prior  to  it.     It  appeared  that  toone^rty 
Clinton  had  levied  to  secure  himself  from  acceptances  which  ^^*^f**T!?^ 
he  had  not  paid.    The  defendant  sold  in  March,  and  before  another,  shall  be 
the  commission  issued  against  the  bankrupt  paid  over  to  ?!?""^^^ 
Clinton,  the  plaintiff  in  the  action,  the  sum  of  £598.     The  the  party  to 
defence  was,  first,  that  no  act  of  bankruptcy  had  been  com-  JJ*"^  ^*  P*y 
mitted.     Secondly,  that  the  consideration  of  the  judgment,  thededantxona 
which  was  impeached  by  the  plaintiff,  could  not  be  gone  into  ^  ^^SLSfSl 
in  an  action  against  the  sheriff,  who  at  the  time  of  the  seizure  in  an  action 
and  sale  had  no  notice  of  any  dispute  respecting  the  pro-  ^^*,  *^ 
perty.     It  was  also  objected  that  the  letter  of  Clinton  was  other  party, 
not  evidence  as  against  the  defendant;  but  Lord  Mans- 
field said,  that  he  should  consider  the  sheriff  as  indemnified 
by  Clintony  and  that  the  cause  was  his,  and  therefore  ad- 
mitted the  evidence  (A).     The  jury  having  found  a  verdict 

(a)  S.  C.  cited  7  T.R.,5\2,     Aldridge  before  Lord  Mans- 

reported  1  Taunt.  273.  fibld>  where  one  of  the  parties 

{b)  ''  In  a  case  of  Di^ke  v.     was  a  sheriffi  who  was  indem- 
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1784. 
Aldridgb 

V. 

Irbland. 


for  the  plaintiff,  a  rule  was  granted  to  show  cause  why  there 
should  not  be  a  new  trial,  upon  the  grounds  urged  at  the 
trial.  An  affidavit  was  made  in  support  of  the  rule,  in 
which  the  officer  swore  that  he  had  no  indemnity  from 
Clinton^  except  that  he  had  paid  the  costs  of  this  action. 

I^Cj  Cawper^  Erslciney  and  Bower  having  shown  cause, 
and  Peckham  and  Russell  having  been  heard  in  support  of 
the  rule, 

Lord  Mansfield  said.  Where  a  sheriff  acts  in  obedience 
to  a  writ,  and  without  notice  of  an  act  of  bankruptcy  pays 
over  the  money,  he  will  be  protected  according  to  the  rules 
laid  down  in  Cowper  v.  Cliitty  (c) ;  but  when  the  sheriff 
knows  of  another  claim,  and  may  take  an  indemnity  of  either, 
and  chooses  to  pay  over  the  money  to  one  party,  an  indemnity 
from  that  party  is  always  implied.  At  the  trial  it  was  taken 
for  granted  that  this  was  the  cause  of  ClinUmy  the  plaintiff 
in  the  former  action ;  and  the  affidavit  states  that  the  sheriff 
has  been  indemnified  by  him  as  to  the  costs.  I  shall  there- 
fore lay  this  part  of  the  question  entirely  out  of  the  case, 
and  shall  only  consider  the  act  of  bankruptcy.  I  think  it  is 
a  very  doubtful  question,  and  it  makes  a  very  strong  im- 
pression on  my  mind,  that  on  leaving  her  house  the  bankrupt 
left  word  where  she  was  going. 

WiLLBs,  Justice, — I  do  not  think  that  this  was  a  de- 
parting from  the  dwelling-house  with  intent  to  defraud  cre- 
ditors. Shall  not  a  trader  leave  his  house  to  consult  a  friend, 
or  advise  with  his  attorney  or  counsel  ?  Clinton^s  letter  has 
been  relied  cm  as  estopping  him  from  disputing  the  bank- 
ruptcy ;  but  we  think  it  very  hard  that  this  should  bind 
him  (even  supposing  that  he  cdone  is  affected),  provided  the 


nified  by  a  third  person,  Lord 
Mansfield  permitted  the  de- 
clarations of  that  third  person 
to  be  given  in  evidence  against 
the  sheriff."  7  T.  R.  665. 
This  is  probably  the  same  as 
the  principal  case.  See  also 
Smitk  T.  Li/on,  coram  Ld. 
EUenborovgh^  ]813,  3  Campb. 
465,  Bell  V.  Ansley,  B.  R., 
T.  52  Geo,  3,  16  East, 
143  J  Harrison  v.  Vallance,  C. 
B.,  T.  3  G.  4,  1  Bingh.  45  ; 
Robson  v«  j4ndrade,  cor.  Lord 
Ellenborough,  1816,   1   Stark. 


N.  P.  C.  372. 

(c)  B.  R.y  M.  30  G.  2,  I 
Burr.  20,  1  JV.  Bl.  65,  S.  C. ; 
see  Coppenden  v.  Bridgen,  B. 
R.,  T.  32  &  33  G.  2,  2  Burr. 
818,  2  W.  BL  205,  S.  C. ; 
Potter  V.  Starkie,  B.  R.,  M. 
1807,  cited  4  Af .  &  S.  260; 
Bemasconi  v.  Fairbrother,  B. 
R.,  T.8G.4,7  B.^C.379; 
Balme  v.  Button,  Scacc.  H.  8 
and  9  G.  4,  2  Younge  &  Jero. 
101  ;  and  Price  v.  Hifyar,  C. 
B.,  E.  9  G.  4,  4  Bingh,  597. 
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Court  should  be  of  opinion  that  there  has  been  no  act  of 
bankruptcy. 

AsHUEST,  Justice. — I  think  that  it  was  properly  left  to 
the  jury;  but  the  weight  of  evidence  preponderates  against 
the  verdict.  It  does  not  appear  to  me  that  the  departing 
the  dwelling-house  was  for  delay.  The  bankrupt  gave  no- 
tice where  she  was  going;  and  her  not  returning  will  not 
make  an  act  of  bankruptcy,  if  her  original  quitting  her  house 
was  not  so. 

BuLLEB,  Justice. — The  law  is  not  that  a  man  leaving  his 
house  and  not  returning  to  it  thereby  commits  an  act  of 
bankruptcy.  The  question  always  is  quo  animo  does  he 
quit  it.  In  this  case  it  does  not  appear  to  have  been  done 
to  delay  creditors.  She  tells  where  she  is  going,  and  her 
conduct  is  not  inconsistent  with  her  declarations.  If  it  had, 
that  would  have  been  proper  for  the  consideration  of  the 
jury ;  as  if  she  had  gone  to  another  house,  or  concealed  her- 
self at  her  brother's. 

Rule  absolute  ((f). 

(cQ  See  La?  parte  Osborne,  Cane.  1813,  2  Ves.  &  B.  177. 
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Harper  v.  Eyles. 

X  RESPASS  for  mesne  profits,  tried  before  Willes,  /., 
at  York.  On  producing  the  record  in  the  ejectment,  it  ap- 
peared that  there  was  a  remittitur  of  the  damages,  which  is 
commonly  entered  to  accelerate  the  judgment,  and  prevent 
a  writ  of  error.  It  was  suggested  by  some  gentlemen,  not 
in  the  cause,  that  the  plaintiff,  by  taking  this  expeditious 
method,  waived  the  mesne  profits,  and  that  he  could  now 
recover  no  damages,  and  consequently  no  costs.  Upon  this 
Willes,  J.  non-suited  the  plaintiff,  with  leave  to  move  to 
set  aside  that  non-suit  without  costs. 

Lee  showed  cause  against  setting  aside  the  non-suit,  and 
cited  Aslin  v.  Packer  (a). 

Buller,  Justice. — If  the  action  had  been  in  the  name  of 
the  nominal  plaintiff,  it  would  be  but  a  mere  formal  objec- 
tion, and  the  Court  has  always  considered  the  ejectment  as 


Tuesdty, 
11th  Afay. 

In  an  action  of 
trespass  for 
mesne  profits  by 
the  lessor  of  the 
plaintiff,  after  a 
reooyery  in 
ejectment,  it  is 
no  answer  to 
the  action  that 
a  remiitUur 
damna  has  been 
entered  on  the 
record  in  the 
action  of  eject* 
menL 


(a)  B.  i?.,  M.  32  G.  2,  2  Burr.  665. 
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1784.  ^  particular  action  founded  on  a  fiction  for  the  purpose  of 
recovering  possession  only,  and  it  was  competent  to  the  plain- 
tiff to  bring  an  action  to  recover  his  damages.  But  here  the 
action  being  brought  by  the  lessor,  it  was  not  even  an  ob- 
jection in  form. 

WiLLEs,  Justice^  agreed  that  the  non-suit  could  not  be 
supported. 

Rule  absolute. 


Friday,  StAFFOBD  V,  RoUNTICE  (a). 

14th  May. 

The  Court  wfll  l^EBT  on  bond. — Baldwin  moved  to  set  aside  the  judg- 

judgm«t*by*  ™®°*  which  had  been  signed,  and  let  in  the  pluntiff  to  plead 

default  to  let  in  bankruptcy,  on  an  affidavit  that  the  judgment  had  been  suf- 

nip^.  fered  to  go  by  mistake,  and  that  as  soon  as  it  was  signed  de> 


ruptcy. 


fendant  offered  to  pay  the  costs. 

Cowper  showed  cause. — The  Court  at  first  on  the  par- 
ticular circumstances  granted  the  rule ;  but  some  time  after, 
on  consideration,  they  said  it  was  settled  that  a  judgment 
could  not  be  set  aside  to  let  in  a  plea  of  bankruptcy,  any 
more  than  a  plea  of  the  statute  of  limitations. 

Rule  discharged  (6). 

(a)  S.  C.  cited  1  Tidd's  Pr.  C.  B.,  T.  37  G.  3,  I  Bos.  & 
61.5,  8th  ed.  Pul.  52,  contra. 

(b)  Sed  vide  Evans  v.  G///, 


Priday,  DUSBANT  V.  SCROCOLD  (a)L 

14th  M17.         -TV 

Where  the  orl-  -L'EBT  on  bond  by  original. — Baldwin  moved  to  set 
g*"^'^***  afflde  proceedings,  on  the  ground  that  the  original  was 
Se^o^^  against  two,  and  the  plaintiff  had  declared  against  the  pre- 
Am  *^td  ®^*  defendant  alone ;  and,  in  another  declaration,  against 
the  Court  will  the  Other  person  named  in  the  original;  by  which,  he  said, 
not  Mt  Mide  the  the  king  had  only  one  fine  instead  of  two  that  he  was  entitled 
to  if  there  were  separate  actions. 

Chambre  showed,  for  cause,  that  this  was  matter  for  plea 

(fl)  S.  C.  cited  1  Tida'^  Pr.  453, 8th  ed. 
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in  abatement;  and  defendant  having  missed  his  time,  the       1784. 
Court  would  not  assist  him  in  this  way.     Baldzoin  said,  it       w^y^,/ 
was  now  settled  that  the  defendant  would  not  have  oyer  of    Duuran  t 
an  original,  and  therefore  he  could  not  plead  in  abatement.     ^     ^' 
The  Court  said,  the  objection  was  no  more  than  that  the 
writ  did  not  support  the  declaration,  which  was  a  plea,  and 
not  a  ground  of  a  motion.     As  to  oyer,  it  was  to  be  de- 
manded on  the  record,  an^  defendant  must  take  the  regular 
course ; — the  Court  would  not  assist  him. 

Rule  discharged. 


Stokes  v.  Sauxders,  Administratrix,  &c.  Tuesday, 

Uth  May. 

Indebitatus  assumpsit  for  goods  sold  and  i'^ifJ^Z'"'^ 

delivered,  tried  at  Bedford^  before  Lord  Loughborough,  goods  sold  and 
Plea,  plene  administravit  only.     The  contract  proved  was  a  Jjg^  admini^ 
purchase  of  cattle  fifteen  years  ago,  which  the  intestate  was  ^travit.    It  ap- 
to  pay  for  on  the  marriage  of  the  plaintiff,  which  did  not  ^^  were  wld 
happen  till  lately,  and  two  years  after  the  death  of  the  ^^  ^  V^^  ^o' 
intestate.     It  was  objected  for  the  defendant,   that   this  ^the^aind^ 
special  contract  could  not  be  given  in  evidence  under  this  ^^^^^  ^^  **^ 
declaration.     Lord  Loughboroug h  overruled  the  objection,  fifEcTycars 
with  leave  to  move  for  a  new  trial ;  and  assets  being  proved,  jj*7  ^^  •*^- 
there  was  a  verdict  for  the  plaintiff  for  the  value  of  the  trii,  that  this  * 

cattle.  J^taittwatd* 

Graham  moved   for   a   new  trial.     Partridge  showed  notbegiven'in 

cause.  evidence  under 

___     ^  , ,  ,  t  *  .this  fonn  of  de- 

Tfie  Court  said,  as  there  was  no  plea  of  non-assumpsit,  ciaration.   Ver- 

the  plaintiff  must,  at  all  events,  have  had  a  verdict  on  the  ^ict  for  plain  tiff. 

,,,.  .         .1  .11  On  motion  for 

plene  admtmstravitj  with  nominal  damages ;  and  now,  on  a  new  trial  held. 

motion  for  a  new  trial,  whether  the  special  contract  might  fomi'l^f^die  de** 

or  might  not  be  given  in  evidence,  they  would  look  at  the  ciaration  was 

merits;  and  as  no  injustice  had  been  done,  the  rule  must  be  court*woiiW '^^^ 

discharged.  look  to  the 

Rule  discharged.      ^JJ^Z 

been  done,  they 
would  not  grant 
a  new  trial. 


VOL.  in.  1>  D 
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Tuesday,  BiNGLEY  V.  MaLLISON. 

11th  May. 

?fr«h  w^a"!jf  New  trial  from  the  northern  circuit.  The  point  de- 
trial  is  Deoes-  termined  was,  that,  on  a  new  trial,  a  fresh  notice  of  trial  is 
^^'  necessary.     For  want  of  such  notice  in  this  case,  a  second 

new  trial  was  granted. 


Tuesday, 
11th  May. 

Policy  of  in- 
surance '*  at 
and  from  Ja* 
maica  to  Liver » 
jpooly  warranted 
to  sail  on  or  be- 
fore the  Ut  of 
Auguit^^^  the 
vesfiel  not  sailing 
before  the  Ist 
Aufruiiy  held 
that  the  risk  was 
not  divisible, 
and  that  the 
assured  was  not 
entitled  to  a 
return  of  any 
part  of  the 
premium. 


MeYEB  17.  GSEGSON  (a). 

X  HIS  was  an  action  for  a  return  of  premium,  tried  before 
WiLLES,  /.,  on  the  northern  circuit.  The  policy  was  "  at 
and  from  Jamaica  to  Liverpool^  warranted  to  sail  on  or 
before  the  1st  of  August^  premium  twenty  guineas  percent, 
to  return  eight  if  the  vessel  sailed  with  convoy.*"  The  vessel 
did  not  sail  till  September^  and  was  lost.  The  defendant 
paid  eight  guineas  into  court,  and  the  jury  apportioned  the 
premium,  and  gave  eight  guineas  more,  aUowing  four 
guineas  for  the  risk  which  the  underwriters  had  run  at 
Jamaica.  The  defendant  moved  for  a  new  trial,  on  the 
ground  that  the  risk  was  not  divisible. 

Lee  and  Wood  showed  cause,  and  endeavoured  to  di- 
stinguish this  case  from  Loraine  v.  Thomllnson  (i),  Tyrie 
V.  Fletcher  (c),  and  Birman  v.  Woodbridge  (d).  If  in  any 
case  there  can  be  an  apportionment,  it  is  in  a  case  like  the 
present,  where  no  part  of  the  voyage  has  been  risked,  and 
where  the  value  of  the  risk  at  Jamaica  is  well  known. 

Sir  T.  Davenport  and  Wilson^  contra. 

Lord  Mansfield. — It  would  be  endless  to  go  into  in- 
quiries about  the  risk  at  Jamaica:  it  appears  on  this  evi- 
dence to  have  been  different  on  different  sides  of  the  island. 
In  Stevenson  v.  Snow^  the  Court  went  on  its  being  expressed 
by  the  parties  to  be  two  voyages ;  the  usage,  which  they  all 


(n)  S.  C.    Park,   Ins.  ^27, 
6th  ed. 

(b)   B.R.,  H.  21  G.  3,  ante, 
vol.  ii.  p.  583. 


(c)  B.  R.,  E.   17  Geo.  3, 
Cowp,  fi^Q. 

(d)  B.R.,T.2\  G.  3,  ante, 
vol.  ii.  p.  781. 
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knew^  being  to  have  convoy  only  from  Portsmouth^  and  the 
risk  from  London  to  Portsmouth  being  exactly  known. 
Unless  it  be  an  absolute  void  contract,  the  premium  is  not 
to  be  returned.     It  is  sufficient  that  the  risk  began. 

WiLLEs,  Justice, — I  think  the  risk  ought  to  be  appor- 
tioned. 

AsHURST,  Justice^  agreed  in  opinion  with  Lord  Mans- 
field. 

BuLLEE,  Justice. — The  parties  have  not  considered  it  as 
two  risks,  nor  estimated  the  risk  at  Jamaica.  The  Court 
cannot  do  it  for  them.  In  all  the  insurances  from  Jamaica^ 
the  insurance  is  at  and  from.  In  many  instances,  the  voyage 
has  not  begun,  and  yet  there  never  was  an  idea  of  the  pre- 
mium being  returned. 

Rule  absolute  (e). 
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(e)  Vide  Long  v.  jiiien,  B, 
R.,E,  25  Geo,  3,  post,  vol.  iv. 
and  the  notes  there.  See  also 
the  observations  of  Mr.  Justice 
Park  od  this  case.  Insurance, 
p.  527>  et  seq,  6th  ed. 

The  following  cases  on  this 
subject^  which  have  occurred  in 
the  American  courts^  are  given 
from  Mr.  Phillips's  excellent 
*'  Treatise  on  the  Law  of  In- 
surance,  Boston,  1823>'*  p. 
509. 

*^  An  open  policy  was  made 
on  the  cargo  of  a  vessel  until 
her  return  to  the  United  States, 
as  interest  might  appear  at  a 
rate  of  premium  of  Id  per  cent, 
for  six  months.  It  appeared 
that  there  was  a  cargo  on 
board,  at  different  times^  of  the 
value  of  5000  dollars,  1800 
dollars^  and  2500  dollars.  It 
was  held  in  the  Circuit  Court 
of  the  United  States,  that  the 
premium  must  be  estimated  on 
the  amount  of  risk,  and  for  the 
time  durioff  which  it  was  at  risk, 
though  for  Jess  than  six  months, 
and  this  was  said  to  be  according 
to  the  genera]  usage.  Pollock 
V.  Donaldson,  3  Ball.  570. 

''In  a  case  which  occurred 
in   Pennsylvania   on   a  policy 


upon  a  cargo  from  the  United 
States  to  Savannah  and  back^ 
it  was  stipulated  in  the  policy, 
that  '  if  bills  were  remitted 
back  for  the  whole  or  a  part  of 
the  sum  insured^  a  return  of 
seven  and  a  half  |)er  cent,  on  the 
amount  so  remitted*  should  be 
made.  Nothing  was  either  re- 
mitted or  shipped  homeward. 
Chi^'Justice  Tilghman  said^ 
'  Where  the  voyage  is  entire, 
and  the  risk  has  once  com- 
menced, there  shall  be  no  re- 
turn of  premium.  But  where, 
by  the  course  of  trade,  or  the 
agreement  of  the  parties,  the 
voyage  is  divided  into  distinct 
parts,  and  on  one  of  the  parts 
no  risk  has  been  run,  there 
shall  be  an  apportionment  of 
the  premium.  A  voyage  may 
be  entire,  though  a  ship  is  to 
go  to  different  places,  and  take 
in  a  number  of  different  car- 
goes. But  if,  in  the  contract, 
there  are  certain  contingencies 
introduced,  which  at  certain 
periods  of  the  voyage  may  ope- 
rate to  make  the  insurance 
void,  it  is  considered  that  the 
voyage  may  be  supposed  to  have 
been  divided,  in  the  contempla- 
tion of  the  parties,  into  distinct 
D  d2 
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parts,'  for  which  he  refers  to 

the    opiDioD    held     by    Lord 

_  Mansfield  in  the  above  case 

Mkyer        ^£  Stevenson  v.  Snmv,     And  it 

^'  was  held  by  the  Court,  that  the 

(tRBG80N.      stipulation  for  the  return  of  seven 

andahalfper  cent,  was  a  division 

of  the  risk  in  this  policy  ;  and 

that  the  assured  was  entitled  to 

a  return  of  that  amount.     Mr. 

Justice  Yeates  dissented  from 

this  opinion.     Donath,  v.  In. 

Co.  o/N.  A.  4  DaU.  463. 

'^  In  New  Yorky  the  Court  seem 
to  have  been  of  opinion,  that 
where  the  risk  is  at  and  from  a 
place,  and  attaches  at  such  a 
place,  there  can  be  no  return 
of  any  part  of  the  premium, 
though  the  vi^Jiom  the  place 
should  never  be  run  by  the  in- 
surers. The  Court  say,  *  The 
difficulty  of  •apportioning  the 
risk  is  insurmountable.  It  is 
impossible  to  ascertain  the  de- 
gree of  risk,  tvithout  traveUing 
out  of  the  contract,  or  how  much 
of  the  premium  shall  be  appor- 
tioned to  each  different  part.' 
CoL  Ins,  Ca>  v.  Lynch,  11 
Johns.  239.  The  question  of 
usage  was  not  considered. 

"It  has  been  held  in  Massa- 
chusetts, that  a  usage  of  the 
particular  place  where  the  po- 
licy is  made  will  not  be  a  ground 
to  claim  an  apportionment  and 
return  of  premium.  A  policy 
was  made  on  a  cargo  for  a 
voyage  from  Boston  to  Arch^ 
an§^el  and  back  to  Boston,  and  the 
insurers  were  to  take  the  risk  on 
ishore  as  well  as  on  board.  The 
property  insured  outward  was 
valued  at  4(i00  dollars.  The 
cargo  arrived  safe,  but  on  ac- 
count of  the  state  of  the  markets 
was  not  sold,  and  the  vessel  re- 
turned without  any  property  on 
b«)ard  belonging  to  the  assured. 
It  was  proved  to  be  the  in- 
variable pi  aclice  of  all  the  in- 
surant e  offices  in  Boston,  public 


and  private,  to  return  a  portion 
of  the  premium   on  such  po- 
licies when  the  vessel  returned 
without  any  cargo  belonging  to 
the  assurea,  and  that  one-half 
of  the  premium,  except  one  per 
cent.,  or  one-half  per  cent.,  on 
the  amount  insured,   was  re- 
turned,   unless    the    risk   was 
greater  on  the  outward  than  on 
the  homeward  voyage,  in  which 
case  the  sum  returned  was  in 
the  proportion  of  the  part  of 
the    risk    not   run.       It   was 
known  at  the  several  insurance 
offices    that,    notwithstanding 
this    usage,    there    had    been 
sundry  decisions  of  the  Court, 
establishing  the  right  of  the 
underwriters  to  the  whole  pre- 
mium.    It  was  also  the  usage 
to  return  a  part  of  the  premium 
on  a  vessel  insured  outward  and 
homeward  that,  on  arriving  at 
the  foreign  port  of  destination, 
sailed  on  another  voyage.     A 
president   of  one   of    the   in- 
surance companies  said,   that, 
in  regard  to  the  premium,  he 
considered    a   policy  out  and 
home  to  be  the  same  as  two 
distinct  policies.     It  was  urged 
in  behalf  of  the  assured,  that 
the   distinct   valuation   of  the 
outward  cargo,  as  well  a^  the 
usage  above  stated,  made  this  a 
case  of  two  distinct  risks.     On 
the  other  hand,  it  was  argued 
for  the  insurers,  that  the  evi- 
dence of  usage  ought  not  to 
have  been  admitted,  as  it  went 
to  control  an  established  prin- 
ciple of  law  5  and  that  if  proof 
of  usage  admitted,  it  should  be, 
of  the  usage  of  Massachusetts^ 
not  of  one  town,  as  of  Boston. 
The   Court  said,     *  The   law 
applicable  to  this  case  is  plain, 
well  settled,  and  generally  un- 
dei'stood.     Evidence  of  usage  is 
useful  in  many  cases  to  explain 
the  intention  of  the  parties  to 
a  contract.     But  the  usage  of 
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no  class  of  citizens  can  be  sus- 
tained in  opposition  to  prin- 
ciples of  law.'  Homer  v.  Dorr, 
10  Mass.  R.  26. 
"  The  same  usage  has^  however, 
continued  since  this  decision. 
The  general  practice  upon  this 
usage  shows  that  there  is  not 
any  great  difficulty  in  applying 


the  principle  of  apportionment. 
One  part  of  what  I  understood 
to  be  the  usage  is  not  stated  in 
the  above  case^  namely,  when 
a  loss  of  whatever  kind  or 
amount  is  claimed  and  paid,  it 
is  not  customary  to  apportion 
the  premium  and  return  a  part 
of  it." 


1784. 
Meyer 

V, 

Gbbgson, 


The  King  v.  Wetherell  and  Steed. 
{Reported,  CdldecoU,  432.) 


MoDday, 
17th  May. 


Faiclaim  V.  Thrdstout  (a). 

JtiULE  to  show  cause  why  proceedings  in  this  ejectment 
should  not  be  staid  till  the  costs  of  a  former  ejectment  were 
paid.  DayreU  showed  cause,  and  stated  that  this  appeared 
to  be  a  different  title,  the  former  ejectment  having  been  on 
the  demise  of  one  person,  and  this  on  the  demise  of  him  and 
two  others  jointly,  and  cited  Moon,  on  the  demise  of  New-" 
man  y.  James  (6),  where  a  rule  of  this  sort  was  dischargedj 
it  appearing  not  to  be  on  the  same  demise. 

CowpeTy  contra. 

The  Court  said  it  was  not  sufficient  that  the  demise 
was  different,  the  title  must  be  different.  Here  it  might  or 
might  not,  for  the  new  lessors  might  be  trustees. 

They  gave  Mr.  DayreU  time  to  get  an  affidavit  that  the 
title  was  different  (c). 


(a)  8,  a  cited  1  Tidd's  Pr. 
^83,  8th  ed. 

(6)  r.  33  &  34  G.  3. 


Monday, 
17th  May. 

The  Court  will 
stay  proceedings 
in  a  second 
ejectment  until 
the  costs  of  a 
former  ejects 
ment  are  paid, 
though  the  de- 
mises are  dif. 
ferent,  if  it  does 
not  appear  that 
the  tide  is  dif. 
ferent. 


(c)  See  Doe  v.  Law,  B.  R., 
H,  25  G.  3,  post,  vol.  iv.,  and 
the  note  there. 
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Tuesday,       EoMDNAS  and  Others,  who  survived  Elizabeth  Kent, 
18th  May.  Widow,  deceased,  v.  Cox  and  Others  (a). 


Where  MTenl 
jointly  claim  » 


xJeBT  by  the  plaintiffs,  who  survived  Elixabeth  Kent, 
*"d*  ?f  money,  widow,  on  a  bond  given  by  the  defendants  to  them  and  the 
action  is  re.  Said  Elizabeth  Kent.  Plea  craving  oyer  of  the  bond  and 
ferred,  and  one    condition,  which  latter  was  that  if  the  defendants,  and  every 

ot  the  parues  so.,  ,.  .  i»i»i.  it 

jointly  claiming  of  them,  their  and  every  oi  their  heirs,  executors,  and  ad- 

die«,  the  arbi-  ministrators,  for  their  and  every  of  their  parts  and  behalves, 

award  the  sum  did  in  all  things  well  and  truly  stand  to,  abide  by,  &c.,  the 

to  be  paid  to  the  ^ward,  &c.  of  W.  W.,  J.  P.,  and  T.  JT.,  or  any  two  of 

survivors  and  '  ,      '  '  '  J 

the  executors  of  them,  arbitrators,  indifferently  named,  Sec,  to  arbitrate, 
the  deceased.  award,  order,  judge,  and  determine,  of  and  concerning  all 
and  all  manner  of  action  and  actions,  cause  and  causes  of 
action,  suits,  indictments,  prosecutions,  bills,  bonds,  spe^ 
cialties,  judgments,  executions,  extents,  quarrels,  contro- 
versies, trespasses,  damages,  and  demands  whatsoever^  at 
any  time  or  times  heretofore  had,  made,  moved,  brought, 
commenced,  sued,  prosecuted,  done,  suffered,  committed,  or 
depending  by  or  between  the  said  parties,  or  any  of  them, 
so  as  the  said  award  be  made  in  writing,  &c.,  on  or  before 
the  5th  day  of  November  next  ensuing,  &c.,  then  the  obliga^ 
tion  to  be  void.  The  plea  then  proceeded  as  follows: — 
The  said  defendants  say  that  the  said  plaintiffs  ought  not, 
&c.,  because  they  say  that  the  said  W.  IF.,  /.  P.,  and 
T.  jRT.,  the  arbitrators  in  the  said  condition  above  mentioned, 
did  not,  nor  did  any  two  of  them,  make  any  award  between 
the  said  defendants,  and  the  said  Elizabeth,  and  the  said 
plaintiffs,  in  the  said  condition  mentioned,  according  to  the 
form  and  effect  of  the  said  condition,  &c.,  and  this,  &c 
Replication :  that  after  the  making  of  the  writing  obligatory, 
and  before  the  5th  of  November,  the  said  Elizabeth  Kent 
died,  having  made  her  will,  and  appointed  3f.  K.  and  W.  E. 
executors,  who  proved  the  same ;  that  the  arbitrators  named 
in  the  condition  took  upon  themselves  the  burden  of  the 
award,  and  heard  the  allegations,  &c.  of  the  said  plaintiffs, 
of  the  said  M.  K,  and  W.  £.,  executors,  &c.,  and  of  the  said 

(a)  S.  r.  2  Chilly  s  Rep.  432. 
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defendants ;  but  the  said  W,  W.  refusing  to  join  with  the  1784. 
said  J.  ^  and  T.  K.  in  making  the  award,  the  said  J.  P. 
and  71 K.  did  then  and  there  make  and  publish  their  award 
[setting  out  the  award,  which  amongst  other  things  ordered 
that  the  defendants  should  pay  to  the  plaintiffs,  and  to  M.  JT. 
and  W.  £.,  the  sum  of  «£^70,  in  full  discharge  of  all  monies, 
&c.  due  to  Elizabeth  Kent  and  the  plaintiffs,  and  that  all 
actions,  &c.  commenced  between  the  said  E,  Kent  and  the 
plaintiffs  and  the  defendants  should  cease].  Demurrer,  as- 
signing for  cause  that  the  award  ought  to  have  been  made 
between  the  said  defendants  and  the  said  EUzabethJCent 
and  the  said  plaintiffs,  and  that  the  replication  wasnoanswer 
to  the  plea,  inasmuch  as  the  award  was  made  afterthe  death 
of  the  said  Elizabeth  Kenty  and  for  that  the  power  of  the 
arbitrators  to  make  any  award  of  and  concerning  the  pre- 
mises ceased  upon  the  death  of  the  said  Elizabeth  Kent. 
Joinder  in  demurrer. 

Morgan  for  the  defendants. — The  objection  is  that  the 
power  of  the  arbitrators  determined  by  the  death  otEliza^ 
beth  Kent.  In  White  v.  Gifford  (A),  it  was  held  that'  the 
marriage  of  a  woman  who  had  submitted  to  arbitration  was 
a  revocation  of  the  authority.  At  common  law,  the  death 
of  a  party  before  judgment  abated  the  suit ;  and  here  by  the 
death  of  Elizabeth  Kent  the  authority  was  revoked.  The 
bond  is  not  single,  but  to  perform  an  award ;  and  there  being 
no  award,  there  is  no  breach  of  the  condition. 

Bower  J  contra, — There  are  no  objections  to  the  merits  of 
this  award,  supposing  that  it  could  be  made  between  these 
parties.  The  objection  is,  that  the  power  of  the  arbitrators 
was  determined  by  the  death  of  one  of  the  persons  named  in 
the  submission  bond.  Nothing  is  said  in  the  bond  that  the 
award  shall  be  made  between  the  parties,  so  as  to  give  room 
to  object  on  account  of  the  wording  of  the  bond.  The  spirit 
of  the  submission  is  therefore  to  be  considered.  What  that 
is  appears  from  the  clause  by  which  the  executors  of  the 
defendants  are  bound  to  the  executors  of  the  plaintiffs  for 
performance  of  the  award.  That  executors  are  entitled  to 
the  benefit  of  an  award  appears  from  the  case  of  Dawney 
V.  Vesey  (c) ;  and  that  they  are  bound  appears  from  Freeman 

(b)  B.  R.,  E.  13  Car.  1,1  (r)  C.  B,,  M.  2  fF.  ^  M. 
RoU.  Ab.33].  2  Vent.  249. 


CASES  IN  EASTEE  TERM  IN  THE 


Monday, 
24th  May. 

If  the  principal 
die  after  the  re- 
turn of  the  CO. 
«a.,  and  before 
it  is  filed,  the 
bail  are  fixed. 


Field  v.  Lodge  (a). 

X  HE  defendant  died  after  the  ca.  sa.  was  returnable,  but 
before  it  was  actually  returned  and  filed.  This  was  a  motion 
to  stay  the  filing,  in  order  to  prevent  any  proceeding  against 
the  bail. 

Cowper  showed  cause. — He  said,  When  the  writ  was  re- 
turnable, the  bail  were  fixed  ;  and  the  return,  when  filed  at 
any  subsequent  time,  related  back  to  the  return  day. 

BuLLEB,  Justice^  agreed,  and  cited  EUesweU  v.  Saichwett^ 
and  Huni  v.  Cox{b\  where  Dbnnison,  </.,  considered  the 
point  as  settled,  and  that  the  filing  of  the  return  was  only 
form. 

Sir  T.  Davenport,  contra,  said,  the  plaintiff  in  this  case 
had  lain  by  a  whole  term ;  but 

The  Court  said,  the  point  was  settled,  and  discharged 
the  rule. 

Rule  discharged. 


{a)  S.  C.  cited  2  Tidd's  Pr. 
1148,  8th  ed. 


(6)  B.  R.y   M.  3  G.  3,  3 
Burr.  1366. 


Monday, 
24th  May. 


Wadham  V.  Marlowe. 
{Reported,  8  East,  314;  2  Chittt/'s  Rep.  600.) 


Nelson  v.  Powell. 

Whcreanagcnt,  XhIS  was  an  action  of  assumpsit  for  goods  sold  and  de- 

inghisprindpai,  livered,  tried  at  Exeter  before  Mr.  Baron  Hotham.     The 

A  "^"^      *'  facts  at  the  trial  appeared  to  be  these : — The  defendant,  by 

discovering  the  one  Thomos  his  broker,  bought  goods  of  the  plaintifiFl    The 

principal,  may  invoices  were  made  out  in  the  broker's  name  for  eroods  de- 

sue  him,  thoukh  ^ 

he  has  debited      livered  to  him,  and  were  all  paid  for  except  a  balance,  for 

the  agent,  and 

though  the  principal  has  remitted  money  to  his  agent  to  discharge  the  debt 
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Tv*1iich  the  plaintiff  pressed  Thomas^  who  had  not  declared 
his  principal.  One  of  the  plaintiff's  letters  to  Thomas  was 
«ent  by  him  to  the  defendant,  who,  having  remitted  to  Thonuu 
sufScient  to  pay  the  plaintiff,  wrote  to  the  latter  and  informed 
him  of  that  fact.  After  this  the  plaintiff  again  called  on 
ThoTTUis  to  pay  the  money  as  due  from  him ;  but  this  not 
being  done,  the  plaintiff  brought  the  present  action.  The 
jury  having  found  a  verdict  for  the  plaintiff, 

Lawrence  now  moved  for  a  new  trial,  on  the  ground  that 
the  credit  had  been  given  to  Thonuis,  and  that  he  alone  was 
liable;  but 

Lord  Mansfield  held  the  principal  liable  whenever  he 
was  known,  and 

The  rule  was  refused  (a). 
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(a)  This  case  is  shortly  stated 
by  Lord  Ellgnborouoh,  in 
Paterson  v.  Gaudasequi,  B.  R,, 
H.  52  G.  3,  15  Ease,  65.  The 
statement  there  given  is  not 
altogether  correct  It  is  said, 
"  There  a  factor  made  pur- 
chases for  his  principal  who 
made  payments  to  him  on  ac- 
count;*' but,  in  fact,  the  pay- 
ments on  account  were  made 
by  the  factor  Thomas  to  the 
plaintiff.  This  mistake  gave 
rise  to  another.  "  The  attorney- 
general  said  he  believed  the 
case  went  further,  and  that  the 
principal  there  was  held  liable 
to  the  whole  amount  of  the 
purchases.  Le  Blanc,  J. — I 
should  think  not :  the  case  can 
hardly  be  supported  to  that  ex- 
tent.** In  fact  the  plaintiff  only 
sought  to  recover  the  balance. 

A  case  somewhat  similar  to 
the  above  was  tried  before  Eyre, 
C  B.,  at  the  Winton  Summer 
Assizes,  1 798 ;  when  a  verdiot 
was  found  for  the  plaintiff;  and 
on  a  motion  for  a  new  trial, 
which  came  on  in  Hilary  Tentiy 
1799,  the  Court  dis(;harged  the 
rule.  Lord  Kenyon,  on  that 
occasion,  said  to  the  other 
judges,  that  when  there  was  no 
profit  to  be  made  by  way  of  an 


intermediate  contract,  if  the 
principal  did  not  furnish  his 
agent  with  ready  money,  he 
would  be  liable,  though  he 
might  afterwards  supply  him 
with  cash  to  pay  the  persons 
with  whom  he  immediately  con- 
tracted, for  he  would,  in  such 
case,  be  making  contracts  for 
his  principal.  But  if  a  man 
should  agree  with  another  to 
execute  a  contract  for  him,  not 
as  his  servant,  but  as  a  con- 
tractor with  him,  upon  which 
he  was  to  gain  a  profit,  then  the 
principal  would  not  be  liable  in 
case  of  nonpayment  by  the  per- 
son with  whom  he  contracted. 
In  this  case,  the  defendant 
ChareUier  was  a  contractor  to 
supply  the  French  cartels  at 
Portsmouth  with  provisions, 
and  employed  one  Smith  to  pro- 
cure what  he  wanted,  which 
Smith  did  in  his  own  name,  and 
was  debited  by  the  different 
tradesmen.  The  defendant  had 
remitted  money  to  Smith  to  pay 
them,  which  he  did  not  do,  but 
absconded.  As  there  was  evi- 
dence that  the  defendant  had 
gone  liimself  to  some  of  the 
tradesmen,  and  had  personally 
undertaken,  it  was  not  neces- 
sary to  state  the  law  on  the 
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1784.        general  question  to  the  bar. 
Rohtton  Y,  Charretier,  B.  H.,  H. 

iThso  ^^  ^'  ^' 

The  law  as  to  the  responsi- 

PowBLL.  ^'^'^l  ^^  pr'»<^P?ls  ^^  ,bee° 
much  coDsidered  in  several  mo- 
dern cases.  Paterson  v.  Gan- 
dasequi  B.  K,^H.  52  Geo.  3, 
15  East,  62;  Addison  v.  Ga«- 
dasequi,  C.  /?.,  T.  52  G.  3,  4 
Taunt, 574;  Waring v.Favenck^ 
ror.Ld.  Ellenb.  1807>  1  Campb. 
85 ;  Seymour  v.  Pychiau,  B, 
R.,Af,58G.3,  1  A&ii.  14.; 
Thomson  v.  Davenport,  B.  R,, 
H.9  &  \0  Geo.  4y  9  B.  &  C. 
78,  The  result  of  these  cases^ 
as  stated  in  the  last,  is  this. 
If  a  person  sells  goods,  sup- 
posing at  the  time  of  the  con- 
tract lie  is  dealing  with  a  prin- 
cipal, but  afterwards  discovers 
that  the  person  with  whom  he 
has  been  dealing  is  not  the  princi- 
pal in  the  transaction,  but  agent 
for  a  third  person,  though  he 
may,  in  the  mean  time,  have 
debited  the  agent  with  it^  he 
may   afterwards    recover    the 


amount  from  the  real  principal; 
subject,  however,  to  this  quali- 
fication,— that  the  state  of  the 
account  between  the  principal 
and  the  agent  is  not  altered  to 
the  prejudice  of  the  principal. 
On  the  other  hand,  if,  at  the 
time  of  the  sale,  the  seller 
knows  not  only  that  the  person 
who  is  nominally  dealing  with 
him  is  not  principal  but  agent, 
and  also  knows  who  the  prin« 
cipal  really  is,  and  notwith- 
standing that  knowledge  chooses 
to  make  the  agent  his  debtor, 
dealing  with  him  alone,  the 
seller  cannot  afterwards,  on  the 
failure  of  the  agent,  turn  round 
and  charge  the  principal,  having 
once  made  his  election,  when 
he  had  the  power  of  choosing 
between  the  one  and  the  other. 
The  mere  knowledge  that  there 
is  a  principal,  his  name  not 
being  disclosed,  will  not  prevent 
the  seller  from  resorting  to 
him,  after  having  debited  the 
agent. 


CASES 

ARGUED  AND  DETERMINED 

COURT  OF  KING'S  BENCH, 

TRINITY  TERM, 

IX  THE 

TWENTY-FOURTH  VEAR  OF  THE  REIGN  OF  GEORGE  III. 


Cooper  v.  Watson. 

X  HIS  was  an  action  of  covenant  on  articles  of  copartner- 
ship. The  declaration  stated  that  by  the  articles  of  co- 
partnership it  was  covenanted  that  the  copartnership,  which 
was  in  the  trade  of  a  brewer,  should  continue  for  the  term 
of  eleven  years,  if  the  parties  should  so  long  live,  with  a 
proviso  that,  if  either  of  the  parties  should  be  so  minded,  on 
giving  six  months  notice  to  the  other  he  should  be  at  liberty 
to  quit  the  trade  and  mystery  of  a  brewer,  and  that  the 
party,  to  whom  such  notice  should  be  given,  might  be  at 
liberty  to  continue  the  trade  on  his  own  account.  The  de- 
claration then  assigned  as  a  breach,  that  the  defendant  had 
carried  on  the  trade  on  his  own  account  The  defendant 
pleaded,  that  he  gave  six  months'  notice  to  the  plaintiff,  to 
which  plea  the  plaintiff  demurred. 

Bower  for  the  demurrer. — The  partnership  was  to  subsist 
for  eleven  years,  or  until  either  of  the  parties  should  desire 
to  quit  the  trade.  This  being  a  very  expensive  trade,  if 
either  party  couH  determine  the  copartnership  without 
quitting  the  trade,  an  opulent  partner  might,  by  continuing 
the  %trade  separately  on  his  own  account,  ruin  the  other. 


Tueiday, 
16th  June. 

By  articles  of 
partnership,  it 
was  covenanted 
that  the  trade 
(of  a  brewer) 
should  continue 
for  11  years, 
with  a  proviso, 
that  if  either  of 
the  parties 
should  be  so 
minded,  on 
giving  6  months* 
notice  to  the 
other  he  should 
be  at  liberty  to 
quit  the  trade 
&nd  mystery  of 
a  brewer,  and 
the  other  party 
should  be  at 
liberty  to  con- 
tinue the  trade 
on  his  own  ac- 
count.   Held 
that  the  party 
giving  notice 
could  not  carry 
on  the  trade  on 
his  own  account. 
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The  true  construction  of  the  covenant  is,  that  the  party 
giving  notice  shall  not  continue  the  trade,  as  appears  front 
the  words  ^*  be  at  liberty  to  quit  the  trade  and  mystery  of  a 
brewer." 

Woodf  contra^  endeavoured  to  show  that  the  meaning  of 
the  proviso  was  merely  that  the  party  giving  notice  should 
quit  the  trade  and  mystery  as  carried  on  in  partnership. 

Lord  Mansfield  told  Bower  that  he  need  not  trouble 
himself  to  reply.  He  said  that  the  meaning  of  the  parties 
was  very  plun ;  it  was  that  the  assistance  in  the  trade  should 
not  be  given  to  any  other  than  the  plaintiff. 

Bdlleb,  Justice. — The  words  are  most  clear ;  "  quitting 
the  trade  or  mystery"  means  that  he  must  quit  the  trade 
altogether. 

Judgment  for  the  plaintiff. 


Tuesday, 
15th  June. 

The  Court  wffl 
not  grant  a  rule 
for  an  imparl- 
ance; die  de- 
fendant may 
take  it  without 
leave. 


Philips  v.  Hardinge  (a). 

JlSALDWIN  moved  for  a  rule  to  show  cause  why  the 
defendant  should  not  have  an  imparlance.  The  last  day  for 
delivering  declarations  this  term  was  Saiurdayj  and  thif 
declaration  was  delivered  on  Sunday. 

Lord  Mansfield. — The  Court  never  grant  such  a  mo- 
tion. If  you  are  entitled  to  an  imparlance,  you  may  take 
it  without  leave. 

Motion  denied. 

(//)  8.  C.  cited  1  Tidd'sPr.  473,  8th  ed. 


Wednesday, 
16th  June. 


The  King  v.  James. 
{Reported^  CaldecM,  458.) 


TWENTY-FOURTH  GEORGE  III. 


Haslington  and  Another  v.  Gill  and  Another  (a),  Friday, 

18th  June. 

JL  HIS  was  an  action  of  trover  against  the  sherifiF  of  Middle-  before  m«rijig«, 
sex  for  eight  cows  and  a  heifer.     It  was  tried  at  Guildhall,  32  cows,  &c 
before  Buller,  Justice,  at  the  sittings  after  last  term,  when  ^  pioduce 
a  verdict  was  found  for  the  plaintiffs,  with  fifty  pounds  erWigAere. 
damages,  subject  to  the  opinion  of  the  Court  on  the  follow-  ^tttyotihe 
ing  case :  woman,  are  as- 

By  indenture  tripartite,  dated  the  11th  of  Octobery  1779)  oui^forher 
between  John  Rhodes  of  the  one  part,  Jnne  Peacliy  widow,  f^J^JlJ^"*^  **** 
of  the  second  part,  andsthe  plaintiffs  of  the  third  part,  reciting  nanting  to  per. 
that  a  marriage  was  intended  between  /.  Rhodes  and  Anne  mither  to  caiTY 
Peachy  and  that  part  of  the  personal  estate  of  Antie  Peach  acowkeeper  for 
consisted  of  thirty-four  cows  and  upwards,  and  that  it  was  5Ster*Aemar- 
agreed  between  J.  Rfiodes  and  A.  Peach,  that  thirty-two  naoe,  the  wife, 
of  the  most  valuable  of  the  said  cows,  in  the  opinion  of  the  ^^^^^^ 
said  Anne,  her  executors  and  administrators,  and  one  bull,  parchaaes  four 
and  such  other  things  as  were  therein  after  mentioned,  should  Held  Sat  the 
be  assigned  by  her  to  the  plaintiffs  upon  the  trusts  after  aetUement  waa 
mentioned^  the  said  Anne  Peach,  in  pursuance  of  the  said  ^jtoST^tS* 
agreement,  and  in  consideration  of  five  shillings,  assigned  hushand,  and 
to  the  said  plaintiffs,  their  executors,  administrators,  and  ^Jf^^aa^lSia 
assigns,  all  such  personal  estate  of  her,  the  said  Anne  Peach,  the  marriage, 
as  consisted  of  thirty-two  of  the  most  valuable  of  her  cows,  J^by^iT 
in  the  opinion  of  her,  &c.,  and  the  increase  and  produce  to 
arise  therefrom,  and  two  of  her  best  horses,  and  one  bull, 
three  featherbeds,  &c.,  to  hold  to  the  plaintiffs  for  ever,  on 
the  trusts  following : — To  permit  the  said  Anne  Peach,  or 
such  person  as  she  should  by  will  appoint,  and  in  default  of 
appointment,  her  administrators,  to  keep  and  enjoy  and  at 
her  and  their  own  will  to  sell  the  said  cows  and  premises, 
and  the  increase  and  produce  to  arise  and  be  produced  from 
the  same,  for  her  and  their  proper  use ;  and  that  the  said  John 
Rhodes  should  not  intermeddle  therewith,  neither  should 
the  same,  nor  any  part  thereof,  be  liable  to  his  control,  debts, 
disposition,  or  engagements,  but  be  wholly  in  the  power  and 

(a)  S.  C.  without  the  arguments  of  Counsel,  3   T.  R.  620 
«.  (a). 
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178 1.       disposal  of  the  said  Anne  Peach.   And  the  said  John  Rhodes 
\^^^^^       covenanted  to  the  plaintiffs  that  the  said  cows,  &c.,  and  the 
Haslinoton  increase,  benefit,  and  produce  arising  from  the  same,  should 
^'  remain  and  be  for  the  purposes  and  trusts  before  expressed ; 

and  that  he  would  permit  the  said  Anne  Peach  to  carry  on 
the  trade  and  business  of  a  cowkeeper  and  milkseller  ac- 
cording to  her  own  will  and  pleasure,  and  at  such  place  and 
places  as  she  should  from  time  to  time  think  proper,  for  her 
own  sole  use  and  benefit.  The  marriage  was  afterwards 
had ;  and  the  defendants  in  Jidy^  1782,  levied  an  execution 
at  the  suit  of  H.  M^Cluish  against  the  goods  of  the  said 
John  Rhodes^  and  seized,  and  after  notice  given  to  them  of 
the  said  settlement  sold,  eight  cows  and  one  heifer,  four  of 
which  were  part  of  the  cattle  belonging  to  the  said  Anm 
Peach  before  her  intermarriage,  and  mentioned  in  the  deed 
of  settlement,  and  the  rest  of  them  bought  with  the  money 
produced  by  sale  of  the  milk  of  the  cows  mentioned  in  the 
settlement.     The  said  Anne  Rhodes  is  still  living. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffs  were  entitled  to  recover  the  whole  or  any  of 
the  cattle.  If  the  whole,  the  verdict  to  stand ;  if  the  four 
cows  included  in  the  settlement,  a  verdict  to  be  entered  for 

Wood  for  the  plaintiffs. — The  plaintiffs  are  entitled  to 
recover  the  whole.  It  will  be  said  for  the  defendants  that 
the  settlement  was  a  fraud  on  the  creditors  of  the  husband. 
There  is,  however,  no  fraud  stated ;  and  if  there  was  any,  it 
must  be  a  constructive  fraud  on  the  statute  of  Elizabeth. 
But  the  marriage  was  a  good  consideration  for  the  settle- 
ment, and  it  can  make  no  difference  whether  the  stock  was 
live  or  dead.  .It  is  a  common  practice  to  settle  money  or 
furniture  upon  trustees  for  the  separate  use  of  the  wife,  and 
even  part  of  the  husband's  property  may  be  so  settled.  Nor 
was  it  ever  considered  fraudulent  that  the  wife,  living  with 
her  husband,  should  have  such  property  for  her  separate  use. 
It  cannot  be  a  fraud  upon  the  creditors  of  the  husband,  for 
the  subject  of  the  settlement  never  was  his  property.  In 
Lord  Montforfs  case  (ft)  a  settlement  of  this'kind  was  held 
good  even  against  a  j^erson  who  wasja  creditor  at  the  time 
of  the  settlement  made,  and  though  it  was  the  husband's 
property  that  was  settled. 

(b)  Cadogan  v.  Rennell,  B.  R.,  E.  16  Geo.  3,  Cawp.  432. 
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Baldwin,  contra. — The  argument  on  the  other  side  has  1784. 
not  touched  the  case  of  the  property  purchased  since  the  in- 
termarriage. [JVood. — The  accessory  must  follow  the  prin- 
cipal.] These  are  not  usual  settlements  amongst  people  in 
trade,  and  this  case  therefore  is  not  governed  by  Cadogan 
V.  KenneiU  If  the  subject  matter  of  the  settlement  con- 
sisted of  stock  in  the  funds,  it  would  stand  in  the  name  of 
the  trustees,  and  creditors  would  not  be  misled.  But  here 
the  husband  is  in  the  visible  possession  of  the  cows,  and 
maintains  them,  at  least  it  is  not  stated  otherwise  in  the  case, 
and  it  is  the  visible  possession  which  misleads  the  creditor. 
As  to  the  latter  part  of  the  case,  the  plaintiffs  have  no  pre- 
tence of  title  to  the  cows  purchased  since  the  marriage. 
Though  the  thirty-two  cows  were  vested  in  the  trustees,  the 
produce  of  them  becomes  the  property  of  the  wife,  and  as 
soon  as  she  receives  it  the  trust  is  at  an  end. 

Wood  in  reply. — It  does  not  appear  that  the  husband  ever 
interfered  in  the  wife'^s  business.  In  fact  he  was  a  stone- 
mason. In  case  any  of  the  cows  died,  the  loss  must  be  sup- 
plied, or  the  purposes  of  the  settlement  would  be  defeated. 
How  could  the  loss  be  supplied,  unless  by  the  purchase  of 
new  cows  from  the  produce? 

Lord  Mansfield. — By  the  common  law  the  wife  can 
have  no  separate  property ;  but  in  equity  women  have  for 
ages  been  protected  from  the  extravagance  of  their  husbands 
in  fair  and  proper  cases.  This  has  been  accomplished  by 
the  intervention  of  trustees,  and  as  to  the  property  settled  in 
them  the  wife  is  considered  a  single  woman.  A  court  of 
law  must  recognize  the  legal  estate  in  the  trustees,  otherwise 
the  whole  system  would  be  overturned.  Fraud  indeed  vitiates 
every  thing ;  but  here  there  are  no  circumstances  of  fraud, 
either  at  the  time  of  the  making  of  the  settlement,  or  in  the 
subsequent  carrying  on  of  the  trade  for  the  benefit  of  the 
wife.  There  might  indeed  have  been  circumstances  evi- 
dencing the  fraud,  as  if  the  husband  had  himself  carried  on 
the  trade,  and  kept  the  cows,  and  in  so  doing  had  contracted 
debts  (c).  But  here  the  naked  question  is,  whether  or  not 
the  husband  could  enable  his  wife  to  carry  on  a  separate 
trade.  As  to  the  other  question,  I  cannot  distinguish  be- 
tween the  four  cows  subsequently  purchased  and  the  rest. 

(c)  See  this  point  settled  in  Jar  .nun  v.  Woollston^  B.  R.,  F. 
30  G.3,3  T.R.  618. 

VOL.  III.  £  £ 
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WiLLEs,  Justice,  of  the  same  opinion. 

AsHUKST,  Justice. — Possession  alone  is  not  evidence  of 
fraud,  and  does  not  mislead,  as  in  the  common  case  of  a  fur- 
nished lodging.  If  any  property  can  be  settled,  this  may, 
and  the  trustees  have  by  the  deed  the  legal  property  in  the 
increase  and  produce.  If  the  wife  has  disposed  of  the  pro- 
duce, it  is  as  their  agent. 

BuLLER,  Justice. — Possession  alone  is  not  fraud,  unless 
the  possession  be  inconsistent  with  the  deed.  The  trustees 
and  the  wife  are  one  person,  and  a  purchase  by  her  is  the 
same  as  a  purchase  by  them,  unless  she  went  beyond  the 
produce. 

Postea  to  the  plaintiffs  ((/). 


(d)  See  Edtoards  v.  Harden^ 
B.  R.,  r.  28  G.  3,  2  T.  R. 
587 ',  Steei  r.  Broxvn,  C.  B., 
M.  49  G.  3,  1  Taunt.  381; 
Damon  v.  Wood,  C.  B.,  M.51 
G,  3,  3  Taunt.  256  ;  Benton  v. 
Thornhilh  C.  5.,  M.  57  G.  3, 
7  Taunt.  149;  Kiddv.Rawlin-^ 
Sony  C.  B.  40  G.  3,  2  B.  &  P. 
59  ;  Steward  v.  Lombe,  C.  B., 
H.60  G.3,  \  B.  &  B.  506; 
Wordall  v.  Smith,  1  Campb. 
332. 

The  mere  fact  that  there  has 
been  do  change  of  possession  is 


not  conclusive  evidence  of  fraud. 
Hoffman  v  Pitt,  5  Esp.  N.  P. 
C.  25;  Eastwood  v.  Brovon^ 
Ry.  &  Moo.,  N.  P.  C.  312. 
So,  if  goods  seized  under  an 
execution  are  bond  fide  sold, 
and  the  buyer  suffers  the  debtor 
to  continue  in  possession  of  the 
goods,  still  they  are  protected 
against  subsequent  executions, 
if  thecircumstanoes  under  which 
he  has  possession  are  known  in 
the  neighbourhood.  Latimer  v. 
Bation,  B.  R.,  M.  6  Geo.  4, 
4^.  &C.652;7Z>.&^.  106. 


Friday, 
18th  June. 


TOTTY  V.  NeSBITT. 

(Reported,  3  T.  R.  153  (w) ). 
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Gb£GORY  v.  ChhISTIE  (a).  Saturday, 

T19th  June. 
HIS  was  an  action  on  a  policy  of  insurance  upon  ^'  goods,  Policy  «« on 
specie,  and  effects  at  and  from  London  to  Madras  and  China,  Sd^ffST'^at 
with  liberty  to  touch,  stay,  and  trade  at  any  ports  or  places  and  from  Lon- 
whatsoever,  until  the  vessel  should  be  arrived  at  her  last  ^cA^fidth 
loading  port  in  the  East  Indies  or  China"     On  the  trial  it  ^berty  to  touch, 
appeared  that  the  plaintiff  was  the  captain  of  the  vessel,  and  JfJi^^*' 
claimed  under  the  insurance  £3000,  advanced  by  him  for  &«•  until  the 
stores  in  the  course  of  the  voyage,  and  for  which  he  charged  l^^^  ^^  1,^^ 
respondentia  interest.     Two  questions  were  made,   first,  last  loading  port 
whether  an  intermediate  voyage  from  Madras  to  Bengal  jndittotCMtia. 
was  or  was  not  within  the  terms  of  the  policy.     Secondly,  Held  that,  by 
whether  the  captain's  interest  as  to  the  .^SOOO  was  covered  sa^^^ 
by  the  words  of  the  policy,  "  goods,  specie,  and  effects.^  *"^«»  thia  policy 
A  verdict  having  been  found  for  the  plaintiff,  and  a  rule  for  mediate  Toyage 
a  new  trial  obtained  on  the  above  points,  ^"^  Madroi 

Erskine  showed  cause.— -This  is  not  ^e  case  of  a  private  yendluTiving 
ship.     All  the  ships  in  the  Easi  India  trade  sail  under  one  f|  ^^^'^L^ 
universal  charter-party,  and  the  presidencies  of  the  several  that  Beaaon  to 
governments  have  a  right  to  call  on  ships  to  make  such  in-  ^**^  ^^ 
termediate  voyages.     In  this  case  the  ship  arrived  too  late  «<goodg,  specie, 
to  go  on  to  China  in  consequence  of  the  monsoons,  and  J?^  ^'^'^Z  ^^ 
therefore  the  intermediate  voyage  was  not  an  abandonment  trade,  cover  a 
of  the  voyage  to  China,    It  was  highly  reasonable  that  when  2^ced  b**^ 
the  ship  was  too  late  to  pursue  her  voyage  to  China,  the  the  captain 
Company  should  make  use  of  her  until  the  period  for  accom-  Sfth«rfir"*and 
plishing  that  voyage  returned.    Further,  it  was  the  meaning  for  which  he 
of  the  parties,  and  was  always  understood,  that  intermediate  ^2^J2^' 
voyages  should  be  covered. 

Bearcrqfti  contra. — With  regard  to  the  first  question,  the 
understanding  of  the  parties  is  to  be  collected  from  the  words 
used  in  the  policy ;  but  if  any  doubt  remains  it  may  be  ex- 
plained by  custom  and  usage.  Until  the  year  1781,  the 
mode  of  insuring  intermediate  voyages  was  by  an  insurance 
of  an  entire  voyage  out  and  home,  whereby  they  were  in- 

(fl)  S.  C.  Park,  Ins,  14,  Q(i^  6th  ed.,  but  without  the  argu^ 
Dients  of  couDsel. 
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sured  of  course.  At  that  time  the  words  ^^  at  and  from,  and 
to  any  ports  and  places  whatsoever  and  wheresoever,  forward 
and  backward/^  always  covered  the  intermediate  voyage; 
but  after  the  year  1781  voyages  were  broken  into  parts,  and 
it  became  usual  to  insure  outward  bound  voyages  and  home- 
ward lx>und  voyages  separately.  It  has  been  said  that  there 
are  words  in  this  policy  which  will  apply  to  intermediate 
voyages,  viz.  ^^  with  leave  to  touch,  stay,  and  trade  at  any 
ports  or  places  whatsoever.""  The  word  tradcy  however, 
gives  a  liberty  of  trading  onli/  in  the  course  of  the  voyage^ 
and  if  the  parties  meant  to  insure  the  intermediate  voyage, 
why  did  they  not  make  use  of  the  common  form  of  words  "^ 
There  are  well  known  forms  of  expression  which  include 
intermediate  voyages,  as  *^  in  port  or  at  sea,  and  also  in  all 
places  and  at  all  times  until  her  arrival  at,""  &c.,  which  are 
clearly  more  extensive  than  backwards  and  forwards.  When 
the  parties  abandon  the  old  form  of  words,  and  do  not  use 
others  tantamount,  it  is  plain  they  did  not  mean  to  cover 
intermediate  voyages.  With  regard  to  the  second  question, 
the  captain  having  disbursed  money  for  the  use  of  the  ship, 
for  which  he  had  charged  respondentia  interest,  it  would  not 
come  under  the  words  in  the  policy  **  specie  or  effects.'"  It 
was  a  respondentia  or  bottomry  interest,  though  not  by  bond, 
or  at  all  events  in  the  nature  of  a  respondentia  or  bottomry 
interest,  and  ought  to  have  been  insured  as  such. 

Lord  Mansfield. — I  have  no  doubt  in  this  matter.  To 
understand  a  policy  you  must  refer  to  the  course  of  the  trade 
to  which  the  policy  relates.  According  to  the  course  of  trade 
here,  if  a  ship  sailing  from  England  to  Madras  and  China 
arrives  at  Madras  too  late  to  go  on  to  China  that  season, 
the  Company  employ  her  in  intermediate  voyages.  Until 
the  year  1781  it  was  usual  to  insure  the  whole  voyage  by 
general  words ;  but  now  the  outward  and  homeward  voyages 
are  separated.  This  is  a  policy  on  an  outward  bound  voyage, 
and  in  the  liberty  which  it  gives  to  trade^  as  well  as  to  touch 
and  stay,  it  differs  from  the  usual  form  of  policies.  Now  if 
this  be  confined  to  trading  in  the  course  of  the  voyage,  the 
intermediate  voyages  are  omitted;  but  on  the  face  of  the 
policy,  independent  of  the  usage,  I  think  the  word  trade 
comprehends  the  intermediate  voyage,  and  this  construction 
is  confirmed  by  the  usage  of  the  trade.  As  to  the  second 
question,  there  is  a  usage  known  to  the  parties,  under  which 
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they  contract.  This  kind  of  interest  has  been  usually  covered 
by  this  form  of  insurance.  On  that  ground  I  think  the  in- 
surance ought  to  be  held  sufficient. 

AsHvnsT^  Justice. — The  war  was  the  cause  of  dividing 
the  policy,  for  if  there  were  only  one  voyage,  there  must 
have  been  a  much  larger  premium,  which  a  peace  might 
render  unnecessary. 

BuLLER,  Justice,  cited  Glover  v.  Black  (6),  as  an  authority 
upon  both  points* 

Rule  discharged  (c). 


(b)  B.  R.,  T.  3  G.  3, 3  Burr. 
1394. 

(c)  See  Farquharxon  v.  Hun- 
ter, B.R.,  H.  25  G.  3, 1  Marsh. 


Ins.  274;  Lavatre  v.  Wilson,  B. 
ft.,  M.  20  G.  3.  ante,  vol.  i.  p. 
284.  See  also  Preston  v.  Green^ 
wood,  M.  25  G.  3,  posi,  vol.  iv. 
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Janson  v.  Thomas  (a). 

J.  HIS  was  an  action  upon  two  bills  of  exchange  payable 
at  sight.  At  the  trial  it  was  objected  for  the  defendant  that 
the  bills  ought  to  have  been  stamped ;  to  which  it  was  an- 
swered, that  the  statute  22  Geo.  3,  c.  o3,  the  stamp  act  then 
in  force,  excepted  bills  payable  on  demand,  and  that  these 
bills  came  within  the  operation  of  that  act.  The  learned 
Judge  before  whom  the  cause  was  tried  not  being  of  that 
opinion,  the  plaintiff  was  nonsuited.  A  rule  having  been 
obtained  for  a  new  trial,  on  the  ground  that  the  bills  did 
not  require  a  stamp, 

Erskine  and  Mingay  showed  cause,  and  contended  that 
there  was  a  distinction  between  bills  payable  at  sight  and  on 
demand ;  that  the  former  were  entitled  to  three  days'  grace, 
while  the  latter  were  not.  They  said  that  the  object  of  the 
legislature  was  to  except  drafts  on  bankers. 

Bearcroft,  contra. — The  principle  on  which  the  legisla- 
ture proceeded  was,  that  where  time  is  got  by  bills,  it  will 
bear  a  tax,  and  not  otherwise.  The  words  of  the  act  are, 
payable  on  demand.  A  bill  at  sight  is  payable  on  demand. 
It  is  not  clear  that  bills  at  sight  are  entitled  to  days  of 
grace.  A  distinction  exists  between  foreign  and  inland  bills. 
On  such  foreign  bills  days  of  grace  may  be  allowed,  but 


Saturday, 
19th  June. 

AbUlofeY- 
change,  payable 
at  fight,  is  not 
a  bill  payable 
on  dentand, 
within  the  ex- 
ception  in  22 
Geo,  3,  c.  4d. 

Qu€Sre, 
Whether  days 
of  grace  are 
allowed  on  bills 
payable  at  sight. 


{a)  S.  C,  cited  Bai^lei/  on  Bills,  79,  4th  ed. 
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not  on  such  inland  bills.     No  case  is  to  be  found  on  the 
subject. 

Lord  Maksfield. — The  act  of  22  Geo,  8.  lays  the  duty 
generally  on  all  bills,  with  certain  exceptions,  amongst  which 
bills  at  sight  are  not  to  be  found.  I  believe  there  is  great 
doubt  as  to  the  usage  about  the  three  days^  grace.  I  do  not 
like  to  go  upon  that  ground,  but  the  words  of  the  act  are 
**  on  demand,^  and  I  think  that  we  cannot  make  a  further 
exception  by  implication. 

AsHURST,  Jmtice. — I  am  of  the  same  opinion.  We  had 
better  go  upon  the  words  of  the  act  than  make  a  precedent 
which  may  affect  trade. 

BuLLER,  Justice. — I  think  payable  ori  demand  is  the  same 
as  drawn  payable  on  demand.  The  other  point  is  doubtful, 
but  it  is  not  new;  for  in  a  case  before  Willes,  C  /.,  in  16 
Geo.  2,  a  special  jury  certified  that,  on  bills  at  sight,  three 
days  were  allowed.  That  was  an  action  on  an  inland  bill. 
I  know  that  now  they  differ  about  it  in  the  city,  but  in 
general  it  is  taken  (6). 

Rule  discharged. 


(b)  According  to  Beawes,  pi. 
256,  and  Kidd  (on  Bills,  10), 
no  days  of  grace  are  allowed  ou 
bills  payable  at  sight ;  but  other 
authorities  differ.     Dehers   v. 


Harriott,  B.  R.,  T.  2  fF.  h 
M,  1  Show,  1 64  ;  Coleman  v. 
Sayer^  B.  R.  Barnardiston, 
303;  Bayiey  on  Bills,  198> 
4th  ed. 


Tuenday, 
22d  Juncii 

In  an  acdon  by 
a  woman  suing 
aa  a  feme  sole, 
her  husband  is 
an  incompetent 
witness  for  the 
defendant  to 
prove  her  mar- 
riage. 


Bentley  V.  Cooke  (o). 

X  HIS  was  an  action  of  assumpsit  by  a  woman  suing  as  a 
feme  sole  tried  before  Buller,  J.  After  the  plaintiff  had 
proved  her  case,  the  defendant  called  one  James  Ramsden^ 
who  proved  that  he  was  married  to  the  plaintiff,  and  pro- 
duced a  copy  of  the  marriage  register.  On  his  cross  exami- 
nation, he  stated,  that  he  and  his  wife  had  been  long  sepa- 
rated by  agreement  without  deed,  and  that  the  plainuff 
maintained  herself,  and  allowed  him  a  certain  sum  yearly. 
The  plaintiff  having  been  nonsuited  on  the  ground  of  the 
coverture,  a  rule  for  a  new  trial  was  obtained  on  the  in- 
competency of  the  husband  as  a  witness. 


(fl)  S.  C,  cited  2  T.  R.  265,  269. 
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Lee  and  Peckham  shoiwed  cause.  The  husband  was 
competent.  He  was,  in  fact,  speaking  against  his  own  in- 
terest, for  whatever  his  wife  recovered  in  that  action  would 
become  his  property.  It  is  said,  however,  that  a  husband 
or  wife  cannot  be  a  witness  for  or  against  each  other ;  but 
the  true  reason  why  the  wife  is  incompetent  is  that  she  is 
supposed  to  be  under  restraint.  The  objection,  in  this 
case,  cannot  be  stated,  without  being  answerc^d,  ^*  You 
reject  the  witness  because  he  is  the  plaintiff  *s  husband.  If 
he  is  the  plaintiflTs  husband  she  cannot  maintain  the  action." 
The  husband  was  only  called  to  prove  the  copy  of  the  re- 
gister, which  any  person  may  prove,  and  the  Court  will  not, 
under  such  circumstances,  put  the  plaintiff  to  the  expense  of 
a  new  trial. 

Bearcrqfi^  cofi^ra.— The  general  rule  founded  on  prin- 
ciples of  domestic  policy  is  that  husband  and  wife  shall  not  be 
permitted  to  give  evidence  either  for  or  against  one  another. 
Cases  of  violence,  as  Lord  Audley\  case  and  some  other  cases, 
are  exceptions  to  this  general  rule,  on  the  ground  of  neces- 
sity, but  there  is  nothing  here  to  bring  the  case  within  the 
exception.  In  Broughton  v.  Harper  (6),  it  was  ruled,  that 
if  a  man  marries  a  second  time,  before  his  first  wife  dies,  his 
first  wife  cannot  be  called  to  prove  her  marriage  to  him. 
So  in  prosecutions  for  bigamy  the  first  wife  is  not  a  com- 
petent witness  to  establish  the  first  marriage.  Mary 
Grtgg\  case  (c).  But,  independently  of  considerations  of 
policy,  the  husband  here  is  interested.  He  swears  to  entitle 
himself  to  the  action  and  to  the  money.  It  is  said  that  the 
objection  cannot  be  stated  without  being  answered,  for  that 
the  objection  supposes  to  be  true  the  fact  which  the  witness 
is  called  to  prove.  But  that  answer  is  a  fallacy,  and  would 
tend  to  defeat  almost  every  objection  on  the  ground  of  in- 
terest. [BuLLER,  J. — Supposing  the  plaintiff  to  have  re- 
covered, would  the  husband  have  been  entitled  to  bring 
another  action?  Lord  Mansfield. — I  think  not:  the 
husband  suffers  his  wife  to  live  apart,  and  to  carry  on  trade. 
The  defendant  knows  nothing  of  the  husband.] 

Lord  Mansfield. — There  never  has  been  an  instance 
either  in  a  civil  or  criminal  case  where  the  husband  or  wife 
has  been  permitted  to  be  a  witness  for  or  against  the  other. 


17S4. 

Bentlev 

v. 

Cooks. 


(b)    Coram    Ho/t,    2     Lord 
Eai/m,  752. 


(c)  B.R.M.  \2Car.  2,  Sir 
T.  Ra^m.  1. 
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1784.  except  in  case  of  necessity,  and  that  necessity  is  not  a  general 
necessity,  as  where  no  other  witness  can  be  had,  but  a  par- 
ticular necessity,  as  where,  for  instance,  the  wife  would 
otherwise  be  exposed  without  remedy  to  personal  injury.  I 
think  the  husband  was  not  a  competent  witness. 

WiLLEs  and  Ashubst,  Jttstices^  of  the  same  opinion. 

BuLLEB,  Justice, — If  this  case  is  to  be  determined  by  the 
abstract  general  rule  that  husband  and  wife  cannot  be  wit- 
nesses for  or  against  each  other,  the  witness  was  certainly 
incompetent.  But  if  that  rule  be  grounded  on  the  principle 
of  interest,  then  I  think  the  husband  was  a  competent 
witness.  How  is  the  husband^s  interest  affected  here  ?  He 
is  interested  to  disprove  the  marriage,  because  he  is  liable 
to  maintain  his  wife.  He  is  interested  to  disprove  the  mar* 
riage  on  this  occasion,  because,  if  the  wife  should  recover, 
all  that  she  recovers  will  be  his.  In  proving  the  marriage, 
therefore,  he  is  speaking  against  his  own  interest.  I  can- 
not think  that  the  verdict  in  this  action  would  be  a  bar  to 
another  action  by  the  husband  for  the  same  cause.  Suppose 
that  a  wife  gets  possession  of  her  husbaiid^s  effects,  and  sells 
them,  shall  she  recover  the  price  and  her  husband  be 
barred  ?  I  think  the  true  ground  in  these  cases  is  laid  down 
in  Abraham  v.  Bvnn  (d),  that  the  interest  to  exclude  must 
be  an  interest  in  the  question.  As  to  the  general  rule,  I 
find  it  only  in  criminal  cases,  and  then  where  the  marriage 
is  admitted.  Where  the  marriage  is  in  question,  as  here, 
every  motive  of  interest  is  certainly  the  other  way,  because 
the  husband  may  hurt  himself,  but  cannot  do  himself  any 
good.  However,  if  the  rule  is  a  general  one,  to  be  sure  it 
must  prevail  (e). 

Rule  absolute. 

(d)  B,  R,  4  Burr.  2251.  had  been  admitted^  but  on  fur- 

(e)  In  The  King  v.  In-  ther  consideration  of  the  sub- 
habitanfso/Cieviger,  B.  R.,  H,  ject,  I  know  that  he  gave  in  to 
28  G.  3«  2  T.  R.  269,  Grose,  the  opinion  of  the  other  Judges 
«/.,  said,  referring  to  the  present  \x\\on  the  general  principle 
case,  ''  Mr.  Justice  Bullrr  which  governed  them,  and  he 
doubted  at  first,  because  he  thought  the  rule  a  very  proper 
thought  there  was  no  interest  one,  as  it  tended  to  prevent 
in  the  party  whose  testimony  dissensions  amongst  families." 
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Philpotts  en  dem.  Philpotts  v.  Jamks  and  Others.  Tuesday, 

22d  June. 

XHIS  ejectment  was  tried  at  the  last  Hereford  assizes,  heaae pur  autre 
and  a  case  reserved  which  stated  that,  by  indenture  of  SOth  ^  Wi^dn, 
October  J  IT'l'G,  between  T.  Payne^  archdeacon  of  Brecon^  and  of  a  rectory, 
landlord  of  the  rectory  of  Llandew,  and  Thomas  JatneSf  ^^  ""^^^ 
eldest  son  and  heir  of  Meredith  James^  reciting  a  former  died,  living 
lease  from  T.  Payne  to  Meredith  James,  the  said  Thomas  ^aty^tm 
Payne,  in  consideration  of  the  surrender  of  the  said  lease  devised  the 
and  of  £30,  did  demise,  grant,  and  to  farm  let,  unto  the  S^'jl^^h^- 
said    Thomas  James   all   that   the    aforesaid    rectory  g^  at-iaw  (without 
Handewj  and  all  and  singular  the  tithes  and  premises  qfbre^  hmO  wiSi  a 
said  with  the  appurtenants,  in  as  large  and  ample  a  manner  direction  to 
as  any  former  tenant  formerly  held  and  enjoyed  the  said  j^^^.  j.  ^|^ 
premises.     To  hold  to  the  said  Thomas  JameSy  his  heirs  devising  the 
and  assigns,  from  the  making  thereof,  for  and  during  the  SS^^^HttesteTby 
natural  lives  of  the  sud  Thomas  James.  W.  Morgan,  and  *yo  witnesses. 

^,      ,— ,  m  r^.^  o      7  Udd  that  the 

Charles  Evans,  at  a  rent  of  <^10.  heir-aukw  of 

The  premises  demised  by  the  said  lease,  and  in  question  ^'.  ?-/'  ^" 

•      .t.  .         *ii         1  ii.ir.       ^^  entitled  to  the 

m  this  cause,  consist  of  the  churchyard  of  Z/on^^w,  about  estate  jmrauire 
twelve  acres  of  glebe,  and  all  the  great  and  small  tithes  of  v^* 
the  said  rectory.     W,  Morgan,  one  of  the  lives  mentioned 
in  the  lease,  is  still  living. 

Thomas  James  died  in  1769,  having  made  his  will,  duly 
executed,  whereby,  after  devising  the  bulk  of  his  estate  to 
bis  nephew,  Meredith  Herbert  James,  who  was  his  heir-at- 
law  in  strict  settlement,  and  a  part  of  it  to  him  in  fee,  he 
devised  as  follows :  '^  Also  I  give  to  my  said  nephew,  Mere^ 
dith,  all  and  singular  myfreeluAd  lease  of  the  rectory  and 
tithes  of  Lla/ndew,  granted  to  me  by  T.  Payne,  late  arch- 
deacon of  Brecon,  for  the  term  of  three  lives,  who  are  all 
now  living,  whereof  my  own  life  is  one ;  and  it  is  my  will 
and  desire,  and  I  do  hereby  recommend  it  to  my  said 
nephew,  Meredith,  that  after  my  decease  he  will  renew  the 
said  lease,  and  put  in  his  own  or  some  younger  life  therein 
in  my  room,''  &c. 

He  also  devised  to  his  nephew,  Meredith,  the  residue 
of  his  estate,  real  and  personal,  and  made  him  his  exe* 
cutor. 
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Meredith  H.  James  havings  proved  the  will,  and  being  in 
possession  of  the  said  freehold  lease,  married  Jane  Wilkins^ 
and  afterwards  died  without  issue  in  Barbadoes^  having  first 
made  his  will,  dated  May^  1774,  attested  by  two  witnesses 
only ;  whereby,  after  payment  of  debts  and  funeral  expenses, 
he  gave  all  the  rest  of  his  estate,  real  and  personal,  in  Great 
Britain  and  Barbadoes^  to  his  beloved  wife,  Jane  James 
(the  present  defendant),  to  her  and  her  heirs  for  ever,  and 
made  her  executrix.  In  December,  1777,  Jane  James  ob- 
tained probate  of  the  said  will,  Meredith  H.  James  left  his 
two  sisters,  Rebecca  and  Anne  James,  his  coheiresses  at  law. 
Rebecca  intermarried  with  T.  Philpotts^  and  is  since  dead, 
leaving  the  lessor  of  the  plaintiff  her  eldest  son  and  heir  at 
law.  Anne  James  intermarried  with  Charles  Collins,  and 
is  now  living,  and  the  siud  T.  J.  Philpotts,  the  lessor  of 
the  plaintiff,  and  the  said  Anne  Collins,  are  also  coheirs  at 
law  of  the  said  T,  James.  The  question  for  the  opinion  of 
the  Court  was,  if  the  lessor  of  the  plaintiff  was  entitled  to 
recover  a  moiety  of  the  said  leased  premises  in  question  ? 

Bower,  for  the  plaintiff.  The  plaintiff  is  clearly  entitled 
to  a  moiety.  Though  tithes  are  an  incorporeal  heredita- 
ment, they  were  at  common  law  the  subject  of  special  occu- 
pancy, 9,  Roll.  Ab.  151  (O);  and,  moreover,  here  an  estate 
which  is  capable  of  general  occupancy  is  joined  with  the 
incorporeal  hereditaments,  and  then,  according  to  Holden 
v.  SmallbrooJce  (a),  the  grant  does  not  determine  as  to  the 
incorporeal  hereditaments.  It  is  said  by  Fleming,  C.  J., 
in  Bowles  v.  Poor  {b),  that  where  a  rent  is  granted  pur 
autre  vie  to  a  man  and  his  heirs,  the  heir  does  not  take  as 
heir  by  descent,  but  as  heir  nominatim,  and  as  by  way  of 
limitation  only,  and  not  in  any  other  manner ;  but  the  more 
correct  doctrine  is  laid  down  by  Vaughan,  C  «/.,  in  Holden 
V.  Smallbrooke,  that  "  the  heir  has  it  not  as  special  occu- 
pant (as  the  common  expression  is),  for  if  so,  such  heir  were 
an  occupant,  which  he  is  not,  for  a  special  occupant  must 
be  an  occupant ;  but  he  takes  it  as  heir,  not  of  a  fee,  but 
of  a  descendible  freehold,  and  not  by  way  of  limitation  as 
a  purchase  to  the  heir,  but  by  descent.**'  The  circumstance 
mentioned  by  Vaughak,  that,  in  case  of  an  abatement,  the 


(a)  C.B.,  H.  19  &  20  Car. 
2,  Vaugh.  202. 


(/>)  B.'R,,  M.  8  Jac.  1,  1 
Built.  137. 
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heir  should  recover  by  a  writ  of  mm'i  d'ancestor  is  con- 
clusive (f).  So  where  the  point  was,  whether  the  heir  of  a 
special  occupant  should  inherit  by  the  custom'  of  borough 
English :  Per  Hales,  C.  J, — "  Such  heir  is  in  by  descent, 
and  his  grant  over  shall  bind  his  heir.  It  is  a  freehold 
descendible  where  he  shall  not  have  age ;  nor  will  descent 
thereof  take  away  entry,  being  an  estate  of  inheritance,  but 
the  same  as  an  estate  tail.^  Baxter  v.  DozcdsweU  {d).  That 
such  an  estate  pur  autre  vie  is  considered  as  real  estate, 
where  it  is  limited  to  a  man  and  his  heirs,  appears  from 
several  cases.  Marwood  v.  Turner  (^),  Pearson  v. 
Slioreif). 

Then,  supposing  this  property  to  be  the  subject  of  special 
occupancy,  and  to  be  descendible  to  the  heir,  it  will  be  clear 
that  the  plaintiff  is  entitled,  unless  some  change  is  made  by 
the  will  of  Thomas  James.  By  that  will  the  estate  is  devised 
to  Meredith  Jamesy  without  mention  of  his  heirs;  but  as  the 
original  grant  was  to  Thomas  James  and  his  heirs,  that 
circumstance  is  immaterial,  since  the  plaintiff  is  one  of  the 
hdrs  at  law  of  Thomas  James^  the  original  grantee,  and  as 
such  within  the  grant.  Neither  the  statute  of  frauds,  ^9 
Car.  2,  c.  3,  nor  the  14  Geo.  2,  c.  20,  §  9,  apply  to  this 
case,  as  they  only  carry  the  estate  to  the  executors,  where 
no  person  is  described  as  special  occupant 

Richards^  contra. — This  is  a  question  between  the  real 
and  personal  representatives  oi  Meredith  H.  James^  and  the 
latter  are  entitl^.  Meredith  H  James  took  nothing  by  de- 
scent. An  estate  pur  autre  vie  to  di  man  and  his  heirs  is 
not  properly  a  descendible  freehold.  It  is  not  an  estate  of 
inheritance,  nor  has  it  the  incidents  of  an  estate  of  inherit- 
ance, as  dower,  courtesy,  &c.  Till  the  passing  of  the  statute 
of  frauds  it  was  not  assets.  It  is  not  entailable,  Walsing' 
ham's  case  {g) ;  nor  does  the  descent  of  it  toll  an  entry,  Co. 
Litt.  289.  That  an  estate  of  this  kind  may  be  limited  to 
executors,  shows  that  it  cannot  be  an  estate  of  inheritance, 
2  Roll.  Ab.  161,  {R.  pi.  2),  recognized  by  Lord  Haed- 
wicKE  (A).     In  Elvh  v.  ArchinsJiop  of  York  {i\  it  is  said 
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(c)  But  see  2  Pl<md.  556. 

(d)  B.   R.,  E.  27  Car.  2, 
3  Keb.  475. 

{e)  Cane.  H.  1732;   3  P. 
Williams,  166. 
(/)  1  Atk.  480. 


ig)  Scacc.  H.  15  EHz.,  2 
Plowd.  556. 

(h)  3  j4tk.  467. 

(i)  B.R.,E.\7Jac.l,Hob. 
323. 
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that  this  estate  is  a  fictitious  and  not  a  true  descendible 
estate,  and  that  a  grant  to  J.  S.  and  his  heirs  is  no  fee  but 
a  special  occupancy. 

These  authorities  show  that  the  heir  does  not  take  qua 
heir,  and  that  this  is  something  very  different  from  an  estate 
of  inheritance. — Meredith  H.  James  took  as  an  occupant 
marked  out  by  the  grant,  but  not  as  heir ;  the  word  "  heirs'* 
is  nothing  more  than  a  description.  Low  v.  Burron  (k) ; 
Chaplin  v.  Chaplin  (/) ;  WiUiams  v.  Jekyll  (m) ;  and  on  the 
death  oi Meredith  H,  James  his  executors  are  entitled  under 
the  statute  of  frauds.  It  is  expedient  that  the  estate  should 
go  to  the  executors,  and  be  assets,  as  the  statute  has  pro- 
vided, and  the  Court  will  lean  in  favour  of  the  personal 
representative. 

Lord  Mansfield. — The  words  of  the  will  oi  T.James 
are  general :  he  gives  all  hisjreehold  lease.  It  is  the  same 
as  if  he  had  added  ^^  heirs."" 

WiLLEs,  Justice, — The  statute  prefers  the  heir,  and  it  is 
only  where  there  is  no  special  occupant  that  it  goes  to  exe- 
cutors, and  in  the  hands  of  both  it  is  assets. 
AsHUBST,  Justice  J  of  the  same  opinion. 
BuLLEB,  Justice. — Quacunque  via,  the  plaintifFroust  re- 
cover. As  a  descendible  freehold  I  should  think  the  heir 
in  by  better  title.  There  is  certainly  a  difference  in  the 
books  as  to  the  nature  of  this  estate;  but  the  opinion  of 
Vjoughan,  which  is  recognized  by  De  Gbey,  C.  «/.» in  Doe 
V.  Martin  (w),  is  the  better  opinion.  The  plaintiff  therefore 
takes  as  heir  of  a  descendible  freehold.  If  it  were  necessary 
to  go  farther,  I  agree  with  the  rest  of  the  Court  that  the 
estate  is  sufficiently  given  by  the  will.  Besides  the  words 
of  the  devise,  there  follows  a  direction  to  renew,  which  must 
have  been  a  renewal  of  the  same  estate. 

Judgment  for  the  plaintiff  (o). 


{k)  Cane.  E.  1734,  3  P. 
WUliamsy  262. 

(0  Cane.  T.  1735,  3  P. 
WiUiafns,  368. 

(m)  Cane.  M.  1785,  2  Ves. 
^en.  681. 


(n)  C.  -B.,  E.  17  G.  3,  2 
fF.  Black.  1150. 

(o)  See  Doe  dem.  Jeff  v. 
Robinson,  B.  R.,  E.  9  Geo.  4, 
SB.  8l  C.  296. 
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Sydenham  v,  Rand(o).  Tuesday, 

22d  June. 

JiURROUGH  showed  cause  against  a  rule  for  an  attach-  When  a  witness 
ment  against  a  witness  for  not  appearing  according  to  his  ^^^^!l^^  *^ 
subpoena.     The  facts  were  that  the  subpoena  was  to  appear  sittings,  and 
at  a  former  sittings,  and  the  cause  having  been  made  a  nj^^a'r<wfl- 
remanet,  a  notice  in  writing  was  given  to  the  witness  to  wr,  the  sub- 
attend  at  the  sittings  after  last  term.  ^dl  wdre- 
Wood  for  the  rule,  contended  that  the  witness  had  made  served,  and  if 
no  objection  to  the  sufficiency  of  the  notice,  and  that  the  ©niy^ser^  with 
common  practice  was  to  give  such  notice,  to  save  the  ex-  »  notice  to 
pense  of  a  fresh  subpoena;  but  the  Master  saying  that  the  iastsittings,*tfic 
usual  way  was  to  seal  the  subpoena  over  again  and  serve  ^o""  ^»*^  "o* 
it  anew,  the  Court  discharged  the  rule,  saying  the  com-  Sl^t*"'  **  " 
plaint  was,  that  the  witness  had  not  obeyed  the  writ,  whereas, 
in  truth,  he  had  only  disobeyed  the  notice. 

Rule  discharged. 

(a)  S.  C,  cited  2  TidtTs  Pr.  855,  8th  ed. 


HaWKES  v.  SaUDS  (a).  Friday, 

25th  June. 

JMLOTION  to  discharge  the  defendant  on  common  bail,  Where  a  trader 
he  having  become  bankrupt  and  obtained  his  certificate,  be^cnicd  on^hc 
The  affidavit  on  which  the  rule  was  obtained  stated  only  26th  May,  but 
that   the  cause  of  action  accrued  before  the  commission  dmi^till  the 
issued ;  but  on  the  deposition,  and  on  the  affidavits  on  the  28th.    Held 
other  side,  it  appeared  that  the  note  which  was  the  cause  of  no  g^^  of  bank- 
action  was  given  on  the  27th  May;  that  on  the  26th  the  ni^tiJlthe 
defendant  ordered  his  servant  to  deny  him,  and  that  on  the 
28th  he  was  accordingly  denied. 

Bearcrqfi  showed  cause. — Mingay^  contra. 

The  Court  were  clear  that  a  debt  accruing  before  the 
commission,  but  after  the  act  of  bankruptcy,  was  not  by  law 
proveable.  But  they  were  also  clear  that  under  the  circum- 
stances of  this  case  the  act  of  bankruptcy  was  not  committed 

{(i)  S.  C,  cited  CooWs  B.  L.  90,  8th  cd. 
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till  the  28th ;  (though  Bearcro/i  pressed  very  modi  that  the 
keeping  house  with  intent  to  delay  the  creditors  must  have 
begun  when  the  order  to  deny  was  given.) 

Rule  absolute  (6). 


(A)  But  in  Lloi/d  v.  Heath- 
cote,  C.  B..  A/.  \G.4,2  B.h 
B.  388 ;  5  B.  Moore,  129  S.  C, 
it  was  held  that  a  beginning  to 
keep  house  with  an  intent  to 
delay  creditors    is   an  act  of 


bankruptcy,  though  no  creditor 
is  actually  denied.  See  als» 
Harvey  v.  RamsbotUnsij  B.  R^ 
M.  3G.4,IB.&C.55',2  D, 
&  R.  142. 


Saturday, 
36th  June. 


Thb  King  v.  the  Inhabitants  of  Bradnich. 
(Reported,  CaldecoU,  461.) 


Monday, 
28th  June. 

Where  the  dc^ 
fendani  is  under 
tenns  to  take 
■hort  Dotioe  of 
trial  for  the 
last  sittings  in 
term,  he  h  not 
bound  to  take 
short  notice  for 
the  sittings  after 
term. 


IsACCs  V.  Windsor  (a). 

JL  HE  defendant  was  under  terms  to  take  short  notice  of 
trial  for  the  last  sittings  in  Easier  Term,  Plaintiff  gave  no 
notice  for  those  sittings,  but  gave  short  notice  for  the 
sittings  after  term,  and  defendant  not  attending,  plaintiff  had 
a  verdict. 

Mingay  moved  to  set  aside  the  verdict,  on  the  ground 
that  defendant,  though  under  terms  to  take  short  notice  in 
term,  was  not  obliged  under  these  terms  to  take  short  notice 
after  term ;  and  the  Court,  after  consulting  the  Maeterj  were 
of  that  opinion. 

Peckliam  and  Woody  against  the  rule,  then  contended  that 
in  fact  there  was  full  notice  for  the  sittings  after  term,  there 
having  been  thirteen  days,  which  was  more  than  sufficient. 
But  on  inquiry  it  appeared  that  though  there  were  thirteen 
days  from  the  notice  to  the  time  the  cause  was  actually  tried, 
there  was  not  sufficient  notice  to  the  first  of  the  sittings, 
which  the  Court  held  to  be  necessary. 

Rule  absolute. 


(a)  S.  C,  cited  2  Tidd's  Pr.  817,  8th  ed. 
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Anonymous  (a). 

(jrlBBS  obtained  a  rule  to  set  aside  a  judgment  on  pay- 
ment of  costs. 

Sir  T,  Davenport  showed  cause,  and  consented  to  the 
rule  being  absolute,  on  giving  plaintiff  judgment  of  the  term. 

Gibbs  contended  that  the  Court  would  only  put  the  plain- 
tiff in  the  same  situation  as  if  the  irregularity  for  which  the 
judgment  had  been  signed  had  not  been  committed,  in  which 
case  plaintiff  could  only  have  gone  to  tnal  after  term,  and 
had  his  judgment  next  term. 

But  the  Court  said  the  rule  was  to  put  him  in  the  same 
situation  as  if  the  judgment  had  not  been  set  aside,  and  as 
he  might  have  executed  his  writ  of  inquiry  so  as  to  have  judg- 
ment of  this  term,  Sir  Thomases  proposal  was  reasonable. 

(fl)  S.  C,  cited  1  Tidd's  Pr.  615,  8th  ed. 


Monday, 
28di  June. 

Where  a  judg- 
ment by  default 
ia  set  a»ide  on 
payment  of 
coBtM,  the  plain- 
tiff in  to  be 
placed  in  the 
same  situation 
as  if  it  had  not 
been  set  aside. 


Cawthor^e  V.  Thompson  and  Another  (a). 

Action  for  an  assault.  One  of  the  defendants  pleaded, 
and  the  other  let  judgment  go  by  default.  There  was  a 
verdict  for  the  defendant  who  pleaded,  and  Is.  damages  were 
assessed  against  the  other.  Mingay  moved  on  an  affidavit 
that  both  the  defendants  had  agreed  to  consolidate  the  costs ; 
that  the  plaintiff  should  only  have  taxed  to  him  the  costs,  if 
any  that  should  remain  as  a  surplus,  after  deducting  the 
costs  payable  to  the  defendant,  who  had  got  the  verdict. 

Bearcrofi  showed  cause,  and  cited  Mordecai  v.  Nutting  (6). 

The  Court  distinguished  that  case,  as  there  was  no  agree- 
ment, as  in  the  present,  to  consolidate  the  costs.  They 
thought  the  application  a  reasonable  one,  and  made  the 

Rule  absolute. 

(fl)  S.  C,  cited  2  TidiTs  Pr.  (Jb)  C.  B.,  M.  23  G.  2> 
1029,  8th  ed.  Barnes,  145. 


Monday^ 
28th  June* 

In  an  action 
for  an  assault 
against  two  de« 
fendants,  they 
agreed  to  odd* 
solidate  the 
costs.    One  lee 
judgment  go  by 
default,  and  the 
other  pleaded. 
After  Terdict  for 
the  latter,  and 
1#.  damages 
against  the 
ibrmery  the 
Court  allowed^ 
Uie  costs  to  be 
aet  off. 
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Tuesday,  CaKMICHAEL  V.  ChaNDLER  (a). 

29th  June.  ^  ^ 

\rhere  the  de-     J  HIS  was  an  action  on  a  bail  bond  against  the  defendant 

toput iiTand*^    1"  the  original  action.     The  declaration  stated  an  alias  bill 

perfe^.bw^  «nd  o{  Middlesex  of  T.  23  Geo.  3,  returnable  on  Thursday ,  after 

omiS  todedare   the  morrow  o{  All  Soulsy  delivered  to  the  sheriflFon  the  18th 

within  two        of  July.     That  the  defendant  was  arrested  the  same  dav, 
terms  after  the  iiii*-ii-ii  •  <  " 

return  of  the      and  that  the  bail  bond  also  was  given  the  same  day  by  the 

writ,  he  is  not     defendant  and  two  others,  Torouibeck  and  Fiiz.  for  appear- 
out  of  Court,  i.i.r.^1  .  ,*,. 

but  may  take  ance  at  the  return  of  the  wnt  The  assignment  to  the  plain- 
^A^iSrSnd  ^^^^^  stated  to  have  l)een  on  the  SOth  April  Plea  that 
*  by  the  rule  and  practice  of  the  Court,  the  plaintiff  at  and 
after  the  return  of  the  bill  of  Middlesex  in  the  declaration 
mentioned,  might  have  delivered  a  declaration  de  bttie  esse 
against  the  defendant  in  the  said  Court,  upon  the  said  pro- 
cess ;  and  that  the  plaintiff*  did  not  deliver  any  declaration 
de  bene  esse  against  the  defendant,  nor  did  he  declare  against 
the  defendant  in  the  said  Court  in  any  manner  whatsoever; 
nor  were  any  proceedings  whatsoever  had  in  the  s^d  Court 
upon  or  by  virtue  of  the  said  precept,  before  or  at  the  end 
of  Hilary  Term  next,  after  the  return  of  the  said  precept ; 
nor  did  the  plaintiff^  within  that  time  in  any  manner  what- 
soever prosecute  the  said  precept  against  the  defendant: 
neither  hath  the  defendant  appeared  or  given  bail  to  or  upon 
the  said  precept,  and  that  by  reason  thereof,  and  by  the 
usage,  course,  and  practice  of  the  said  Court,  no  proceedings 
after  the  end  of  the  siud  Hilary  Term  could  be  had  on  the 
sfud  precept  ag^nst  the  defendant  at  the  suit  of  the  plaintiff^; 
but  upon  the  expiration  of  the  same  term,  the  plaintiff^  was 
out  of  Court  upon  the  said  precept,  nor  could  he  further 
prosecute  the  same.  And  that  the  said  supposed  assignment 
of  the  said  writing  obligatory  in  the  declaration  mentioned, 
was  not  made  until  after  the  end  and  expiration  of  the  said 
Hilary  Term  next  after  the  return  of  the  said  precept,  and 
until  the  plaintiff'  was  out  of  Court,  &c.,  whereby  the  said 
supposed  assignment  was  and  is  void  in  law;  and  this  he  is 
ready  to  verify.     General  demurrer  and  joinder. 

Chambre  for  the  defendant,  contended  that  the  plaintiff* 

(n)  S.  C,  cited  1  Tidd's  Pr.  299,  8th  ed. 
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could  not  take  an  assignment  ofthe  bail  bond  at  a  time       WM^ 
when  he  was  out  of  Court,  according  to  the  rules  of  the       -j-^-^* 
Court    He  cited  Sparrow  v.  Naylor  (6),  and  MerrjfiMM        Car. 
v.Carpenier{c).  uioaAMh 

Shepherdj  contra. — No  cause  is  out  of  Court  till  one  of  Chaotlb* 
the  parties  is  entitled  to  have  the  judgment  of  the  Court, 
which  the  defendant  here  was  not  The  assignee  of  the 
sheriff  is  put  in  the  same  condition  with  the  sheriff  by  the 
statute,  5  AnnCj  c.  16.  No  new  bar  was  created  by  that 
statute,  and  it  was  never  thought  to  be  a  bar  against  the 
sheriff,  that  he  sued  on  the  bail  bond  two  terms  after  the 
return  of  the  writ  without  process  on  it.  This  would  en- 
able the  defendant,  by  his  non-appearance,  to  defeat  the 
very  bond  which  was  given  to  procure  his  appearance. 
Before  the  statute,  5  Geo.  2,  c.  37,  which  enabled  the 
plaintiff  to  file  common  bail,  he  had  no  method  in  any  case 
of  bringing  the  defendant  actually  before  the  Court.  But 
if  it  were  an  irregularity  to  take  an  assignment  of  the  b^l 
bond  in  this  stage,  it  is  not  a  matter  to  be  pleaded,  but 
application  must  be  made  to  the  Court  for  relief.  He 
denied  the  doctrine  in  Sparrow  v.  Naylor. 

Chambre^  in  reply,  admitted  that,  in  the  original  action, 
the  relief  must  be  upon  motion ;  but  he  contended  that,  in 
this  action,  a  plea  was  proper,  because  the  proceeding  was 
vdd,  being  founded  on  an  irregularity. 

The  Court  agreed  that  the  plea  was  not  a  bar,  and  that 
the  decision  in  Sparrow  v.  Naylor  could  not  be  sup« 
ported  (d).  Bulleb,  «/.,  said,  that  the  bail  were  not  de- 
prived of  the  protection  of  the  Court,  for  they  may  come 
in  at  any  time  to  say  that  nothing  is  due  from  the  de- 
fendant.  And  he  said  that  a  cause  is  not  out  of  Court 
until  two  terms  after  the  defendant's  appearance  (e)* 

Judgment  for  the  plaintiff  (y*). 


3,  2 


2,  2 


(b)  C.  B.,  H.  13  G. 
W.  Blackst.  876. 

(c)  B.  R.,  M.  20  G. 
Str.  1262. 

(d)  But  where  the  plaintiff 
is  completely  out  of  Courts  by 
not  declaring  in  the  original 
action  within  a  year 'after  the 
return  of  the  writ^  or  in  the 
Common  Pleas,  before  the  end 
of  the  vacation  of  the  second 

VOL*  III. 


term  after  it  is  returnable^  it 
seems  that  the  plaintiff  cannot 
afterwards  regularly  take  an 
assignment  of  the  bail  bond.  4 
Taunt.  715,  1  Tidd^s  Fr.  299, 
8th  edit. 

(<?)  See  Worley  v.  Lee,  B. 
R.,M.28  G.  3.  2  T.  R.  112; 
Penny  y.  Harvey,  B.  R.,  H. 
29  G.  3,  3  r.  /2. 123  5  Sherson 
y.  Hughes,  B.  R.,  M.  33  G.  3, 

F  F 
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Cab- 

HICUAEIl 

V, 

Chandlbb. 


to  this,  see  Dudlow  r.  Watck^ 
orn,   B.   R.,  T.  52  G.  3>  16 


5  T.  R.  35 ;  Parsons  v.  King, 
B.R.,M.37G.3,7T.R.7; 
Cooper  y.  Nias,  B.  H.,  M.  60 
G.3,  3A&  A27J. 

(/)  In  a  note  to  Mr.  Wil- 
son's report  of  this  case^  it  is 
said,    ^'  Qjuarey  If  the  Court 
did  not  say  that  the  practice  of    H.  S  -&  9  G.  4> 
the  Court  was  ne^er  pleadable,    800. 
but  a  subject  of  motion."    As 


East,  39 ;  Warmsley  v.  Macey^ 
C.  B.,  H.  \  &  2  G.  4,  5  B. 
Moore,  1 68  ;  Cherry  y.  Ponfeii, 
B.  R.,  H.2G.4,  1  D.  &R. 
50 ;  Sam/on  v.  Proctor^  B.  R,, 
7  B.  SiC 


Taetdafy 
29th  June. 


The  Kikg  v.  Goods  and  Others.. 
{Reported,  Caldecott,  464.) 


Tuesday, 
29th  June. 

Theeodesi. 
Mtidd  ooort  has 
power  to  oompd 
churchwardens 
to  deliver  in 
their  accounts, 
but  has  no 
jurisdiction  to 
examine  them. 


Hooper  and  Another  v.  Leach  and  Another. 

JLUDERS  moved  for  a  prohibition  to  the  EcdesiasHcal 
Court  of  Eaeierj  in  a  suit  instituted  to  litigate  some  par- 
ticular articles  in  the  plaintiffs'  accounts  as  churchwardens  of 
C.  The  plaintiffs  had  been  dted  to  exhibit  their  accounts 
in  the  Ecckriastical  Courts  and  the  defendants  gave  in 
allegations,  objecting  to  two  items  in  the  account,  which 
were  incurred  by  d^ending  a  suit.  The  plaintiffs  alleged 
that  the  suit  was  undertaken  by  the  directions  of  the  parish, 
and  that  the  account  exhibited  was  a  true  account,  and  a 
copy  of  the  original  account  entered  in  a  parish  book,  with 
the  original  account,  had  been  approved  by  the  parishioners 
at  a  public  meeting  called  for  the  purpose  of  settling  the 
accounts.  The  defendants  denied  the  direction  and  appix>- 
bation  of  the  parish,  and  the  justice  of  defending  the  suit, 
and  the  Chancellor  gave  judgment  against  the  church- 
wardens, who  now  moved  for  this  prohibition  to  prevent 
the  Ecclesiastical  Court  from  proceeding  to  enforce  the 
sentence.  Luders  cited  Wainwrighi  v.  Bagshaw  (a),  and 
Adams  v.  Rush  {b) 
FanshawCj  for  the  defendants,  contended  that  the  plain- 


(a)  B.  R.,  E.  7G.2,2  Sir.         (A)    B.  R.,  T.  13  Geo.  2, 
974.  2  5<r.  1133. 
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tiffs  came  too  late  after  sentence,  unless  it  appears  on  the       1734 
libel  that  the  Court  had  no  jurisdiction.  FuUy.  IIukhins{c).        v.-v-^ 
It  certainly  had  jurisdiction  as  to  the  churchwardens'  ac-      Hoopbb 
counts  if  not  passed,  and  it  does  not  appear  that  they  have  v- 

been  properly  passed,  for  the  defendants  deny  it  in  their      ^*-^ch* 
answer.     There  is  also  another  objection,  that  whenever  a 
prohibition  is  applied  for  on  collateral  matters,  the  sug- 
gestion must  be  by  affidavit. 

The  Court  admitted  the  general  grounds  taken  for  the 
defendant,  but  said  it  undoubtedly  did  appear  on  the  pro- 
ceedings, though  not  upon  the  libel,  that  the  accounts  had 
been  delivered  in,  and  then  the  two  cases  dted  on  the  other 
side  were  decisive  to  show  that  the  EccUsiaHkal  Court  has 
no  jurisdiction  to  examine  these  accounts,  when  delivered, 
but  only  to  compel  the  churchwardens  to  deliver  an  ac** 
count. 

Rule  absolute  (J). 

(c)  B.  R.,  £.  16  G.  3,  C&wp.  {e)  Bums'  Bed.  Lm,  412«  n, 
422.  TtfrwhUt'B  edit. 

(d)  See  Leman  v.  Goulty, 
B.  J?.,  H.  29  G.  3,  3  T.  R.  3. 
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EaDES  v.  VaNDEPUT.  Tnesday, 

9th  November. 

HIS  was  an  action  brought  by  the  master  of  an  appren-  The  master  of 
tice  against  the  captain  of  a  man-of-war,  for  the  wages  of  "J^^^JS^** 
the  apprentice,  during  the  time  he  had  served  on  board  the  the  wages 
defendant's  ship,  and  which  the  defendant  had  received  from  J^'^J^i^^f*™ 
government  The  cause  was  tried  at  GftiiZdAdZ,  at  the  sittings  war;  and  may 
after  last  Trihikf  Term,  before  Buller,  J.,  when  a  verdict  J^oifa^ 
^as  found  for  the  plaintiff.  tain,  althou^ 

Erskine  now  moved  for  a  rule  to  show  cause  why  there  ^^J^ofAe 
should  not  be  a  new  trial,  on  the  ground  that  the  defendant  appTenticeship 
had  no  other  evidence  that  the  boy  was  an  apprentice  but  ^?^n  ^hT 
his  own  assertion ;  which  he  contended  was  not  sufficient  to  apprendoe. 
make  it  incumbent  upon  the  defendant  to  discharge  him. 
The  boy  had  been  clothed  by  the  Marine  Society,  and  sent 
on  board  the  defendant's  ship.    Erskine  admitted  that  if  the 
indenture,  or  other  sufficient  proof,  had  been  produced,  the 
captam  would  have  been  bound  to  discharge  him,  and  an- 
swerable in  this  action;  but  said  it  would  be  very  incon- 
venient and  prejudicial  to  the  service,  if  merely  upon  the 
allegation  of  the  party  himself,  that  he  is  an  apprentice,  the 
captain  of  a  man-of-war  were  bound  to  discharge,  or  liable 
to  an  action  for  the  wages  earned  on  board  his  ship.    He 
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1 784.  stated  from  affidavits,  that,  by  the  usage  of  the  navy,  the  cap- 
v-^.^^  tains  of  men-of-war  are  permitted  to  take  a  certain  number  of 
Eadbs  boys  as  their  servants,  who  are  rated  on  the  books  as  seamen, 
^'  but  the  captain  receives  their  wages :  that  this  is  considered 

as  a  valuable  perquisite,  and  great  encouragement  to  the  ser- 
vice ;  but  if  the  captain  were  exposed  to  actions  on  grounds 
like  the  present,  it  would  not  have  that  effect,  and  might  be 
attended  with  great  inconvenience;  for  that,  on  the  moment 
when  a  ship  was  setting  sail,  all  the  boys  on  board  might  come 
and  claim  to  be  discharged  as  being  apprentices :  that  there 
were  but  two  ways  of  discharging  an  apprentice  from  the 
sea  service ;  1 .  by  carrying  his  indenture,  properly  verified, 
to  the  admiralty,  upon  which  an  order  is  made  for  his  dis- 
charge ;  or  2.  by  Tiabeas  corpus. 

Lord  Mansfield. — There  are  several  other  methods. 
One  is  by  warrant  from  me.  This  method  I  found  in  use 
when  I  came  into  the  office  of  Chief  Justice.  It  had  been 
often  exercised  by  Lord  Hardwicke,  and  I  have  frequently 
granted  such  warrants. 

BuLLEB,  Justice. — That  authority  is  founded  on  a  statute 
oi  Henry  VIII.,  and  is  confined  to  the  Chief  Justice.  The 
effect  of  the  warrant  is  to  discharge  the  apprentice  in  the  first 
instance,  without  bringing  him  before  the  Chief  Justice. 

Lord  Mansfield. — The  plaintiff  is  clearly  entitled  to 
recover.  The  information  of  the  bo}*  was  not  conclusive ; 
but  it  was  sufficient  to  make  it  necessary  for  the  defendant 
to  inquire  into  the  truth  of  the  case. 

The  rule  refused  (a). 

(a)  See  Cursan,  admioistra-  titled  to  able  seaman's  wages 

trix,  V.    Watts,  B.  R.y  H.  24  for  such  of  their  apprentices  as 

Geo,  3,  ante,  vol.  iii.  p.  350.  shall,    upon   due  examination. 

By  2  and  3  Anne,  c.  6,  §  17>  he  found  duly  qnaliiied  for  the 

it  is  enacted,  '*  That  when  the  same,  notwithstanding  their  in- 

i^prentices  of  owners  or  mas-  dentures    of    apprenticeship.'* 

ters  of  merchant  ships  shall  be  But  the  above  case   was  not 

impressed,  or  voluntarily  enter  considered  as  being  affected  by 

themselves  in  the  king's  ser-  that  statute, 
vice,  the  nasters  shaU  be  en- 
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Mackenzie  v.  Mayloe  and  Others.  Wednetday, 

lOth  November. 

X  HIS  was  an  action  for  money  had  and  received,  which  ^J^army^Mmt 
was  tried  at  Gutldhcdly  before  Bullek,  «/.,  at  the  sittings  with  his  com. 
after  last  Trinity  Temiy  when  the  plaintiff  was  nonsuited.     ^^"^^ 

Wilson  moved  fcx*  a  rule  to  show  cause  why  the  nonsuit  (by  order  of  the 
should  not  be  set  aside,  and  a  new  trial  granted.  He  stated  S^^JJuhtwch 
the  case  shortly  as  follows :  tbev  were  sail. 

The  plaintiff  was  a  captain  in  the  seventy-third  regiment ;  ^^|^  ^^ 
the  defendants  were  agents  for  the  prizes  taken  by  Lord  "nes,  is  not  en- 
Rodney  in  spring,  1780,  when  he  sailed  with  the  fleet  to  pri^m<^'* 
relieve  Gibraltar,     The  plaintiff,  with  the  rest  of  his  regi-  •»  captain  of 
ment,  had  gone  from  England  as  a  passenger  on  board  a  w^!!^en-    * 
transport^  with  the  fleet  under  Admiral  Lord  Rodney,  being  titled,  he  might 
destined  for  Gibraltar.     In  the  course  of  the  voyage  the  l^n"i^OTurt " 
fleet  captured  some  Spanish  merchantmen,  upon  which  the  of  law  to  recover 
admiral  manned  the  captured  ships  with  sailors  from  his     *P"**-™*'"'^y* 
men-of-war,  for  the  purpose  of  navigating  them  to  England; 
and  to  supply  their  place,  the  marines  on  board  some  of  the 
men-of-war  were  employed  at  the  guns  as  sailors ;  and  some 
of  the  land  forces  were  taken  from  the  transports  and  put  on 
board  the  men-of-war,  to  serve  as  marines.     In  this  manner 
the  plaintiff  with  his  regiment  was  sent  on  board  the  Prince 
George  man-of-war,  where  they  did  the  duty  of  marines,  and 
were  put  upon  full  allowance,  the  plaintiff  regularly  mounting 
guard,  and  acting  in  all  other  respects  as  a  marine  officer. 
After  this,  and  during  the  passage  to  Gibraltar,  another  fleet 
of  Spanish  merchantmen  was  captured,  and  the  prizes  sent 
to  England,  condemned,  and  sold.     The  claim  of  the  plain- 
tiff  was  for  a  captain  of  marines*  share  of  the  money  arising 
from  the  sale  of  the  last- mentioned  prizes.  ' 

During  the  trial  a  note  was  produced  of  what  had  passed 
at  Guildhall  at  the  trial  of  Wemyss  v.  Linzee,  before  Lord 
Mansfield,  in  which  his  Lordship  was  stated  to  have  ex- 
pressed a  doubt,  whether  an  action  at  common  law  would 
lie  in  such  a  case. 

Wilson,  in  moving  for  the  rule,  insisted  that  such  actions 
had  been  frequently  maintained,  and  the  jurisdiction  of  the 
Court  never  questioned  :  and  he  contended  that  the  plaintiff 
was  in  all  respects  to  be  considered  as  a  captain  of  marines 
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on  board  the  Prince  George  at  the  time  the  latter  capture 
was  made:  that  he  had  been  put  into  that  ship,  to  act  as 
Mackenzie  captain,  by  the  authority  of  the  admiral,  an  authority  dele- 
gated to  him  by  the  admiralty ;  and  therefore  ought  to  be 
on  the  same  footing  as  if  he  had  been  directly  appointed  by 
the  admiralty,  as  captain  of  a  complement  of  maiines  serving 
on  board  that  ship. 

Lord  Mansfield  said  he  thought  this  was  not  a  question 
of  prize.  That  question  has  been  decided  by  the  condemna- 
tion. The  only  inquiry  in  this  action  is,  what  share  of  the 
ships  already  condemned  as  prizes  the  plaintiff  is  entitled 
to,  under  the  act  of  (a)  Parliament  and  the  King's  pro- 
clamation. I  have  tried  a  great  many  such  actions,  and 
many  points  have  been  settled  by  me  relative  to  the  persons 
entitled  to  share. 

The  case  stood  over  to  this  day,  when  his  Lordship 
said  he  had  looked  into  the  printed  report  of  Wemyss  v. 
Linzee  (£),  and  that  what  he  is  there  stated  to  have  said  in 
summing  up  the  case  to  the  jury  corresponded  exactly  with 
his  own  recollection,  namely,  that  if  it  had  not  been  agreed 
to  try  the  question  by  that  action,  there  might  have  been  a 
difficulty  for  want  of  proper  parties :  but  that  he  had  not  en- 
tertained any  doubt  of  the  jurisdiction.  He  therefore  thought 
the  plaintiff  ought  not  to  have  been  nonsuited  on  that 
ground;  but  on  the  merits,  he  said,  there  was  no  ground  for 
granting  a  new  trial :  that  the  former  case  was  decided  on 
the  ground  that  the  complement  of  marines  is  appointed  by 
the  admiralty  only,  to  which  complement  nobody  can  add ; 
and  not  on  the  minute  circumstances  of  the  case.  The 
plaintiff  was  no  officer  of  the  complement  of  marines  on 
board  the  ship.  The  former  complement  remained.  No- 
thing that  Lord  Rodney  could  do  could  give  the  plaintiff 
the  right  of  sharing. 

Rule  refused. 


{a)  The  statute  relative  to         (b)  B.  /?.,  H.  20  Geo.  3. 
•Spanish  prizes  is  20  Geo.  3,  c.     supra,  vol.  i.  324. 
•23. 
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DavISS  v.  CooPEB.  November. 

X  HIS  was  a  rule  to  show  cause  why  a  judgment  of  non-  After  a  judge's 
pros.9  signed  for  not  entering  the  issue,  should  not  be  set  ^^^^^ 
aside  as  irregular.  isme,  the  de- 

The  irregularity  insisted  on  was,  that  the  judgment  was  ^^^S^^t 
fflgned  before  the  expiration  of  a  Judge's  order  for  a  week's  of  non-pros.  im. 
time  to  enter  the  issue.    But  the  judgment  was  held  regular,  Sc!«S»tioii 
and  the  rule  discharged.  of  thetime^ 

In  this  case  it  was  agreed  by  the  Court  that  a  party  has  Jj^^l^^"^ 
not  twenty-four  hours  to  enter  the  issue,  after  the  expiration  twenty-fow 
of  a  Judge's  order ;  but  that  judgment  may  be  signed  as  soon  ™^' 

as  the  time  given  by  the  order  is  out 


HaBBIKGTOM  v.  ElOPBOGGE  (a).  Friday, 

^^  12th  NoYember. 

X  HIS  was  an  action  of  debt  upon  a  bond.     The  defendant  A  condition  to 

craved  oyer  of  the  bond  and  condition,  and  set  them  forth  u^aUd^T* 

upon  the  record.     The  bond  was  in   the  common   form,  dition;  and 

The  condition  recited  that  the  defendant,  together  with  the  Trol^to  wdi*** 

plaintiff,  had  become  bound  jointly  and  severally  to  one  oflfcesware 

Thomas  Newnfiam  in  a  prior  bond,  conditioned  for  the  pay-  .ue/  "*^^"' 

mentof  an  annuity  of  <f  100  during  the  life  of  the  defendant, 

and  had  executed  a  warrant  of  attorney  to  NeTvnham  to  con* 

fess  judgment  thereon,  for  the  better  securing  the  payment 

of  the  annuity.    That  the  plaintiff  had  entered  into  those 

securities  at  the  request  of  the  defendant,  who  had  received 

the  whole  of  the  consideration  money  which  was  paid  by 

Nettmham  for  the  annuity;  and  that  the  defendant,  in  order 

to  indemnify  the  plaintiff  from  the  payment  of  the  annuity, 

had  agreed  when  and  so  soon  as  he  should  become  possessed 

of,  or  entitled  to,  any  commission,  post,  place,  salary,  pen- 

sion,  or  pay  whatsoever,  that  then  he  should  and  would 

immediately  execute  a  proper  assignment  thereof  to   the 

plaintiff,  and  fully  and  effectually  authorise  and  empower 

(a)   S.  C,  ritcd  2  Chuti^'s  Rep.y  475  ;  2  Br.  &  B,  678  (»). 
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1784».        ^^™  ^^  receive  and  take  the  whole  fees,  profits,  and  emolu- 

N^vi^^       ments  thereof ;  and  in  the  mean  time,  and  until  such  event 

Harking-    should  happen,  that  he  should  and  would  from  time  to  time 

'^^^         pay  to  the  plaintiff  all  such  sums  as  he  should  receive  on 

Klopbooos.  accouJ^t  of  his    being  private  secretary   to  the   Earl  of 

Holdemesse.     The  condition  then  declared,  in  the  usual 

way,  that  if  the  defendant  should  perform  the  said  agree^ 

ment,  and  also  should  save  the  plaintiff  harmless  from  the 

payment  of  the   said  annuity,  and  from  all  actions,  suits, 

costs,  and  damages,  on  account  of  the  said  joint  bond 

and  warrant  of  attorney  of  the  defendant  and  the  plaintiff, 

then  the  bond  to  be  void,  otherwise  to  remain  of  full 

force. 

The  defendant  then  pleaded,  that  he  had  only  remained 
a  certain  time,  which  he  specified,  after  the  execution  of  the 
bond,  as  private  secretary  to  the  Earl  of  Holdemesse; 
that  he  had  not,  since  the  making  of  the  bond,  become 
possessed  of,  or  entitled  to,  any  commission,  post,  place, 
salary,  pension,  or  pay  whatsoever;  that  while  he  con- 
tinued such  private  secretary,  he  bad  paid  over  the  profits 
of  that  office  to  the  plaintiff,  and  had  indemnified  him  in 
the  manner  stipulated  by  the  agreement  recited  in  the 
condition. 

The  plaintiff  replied : — 1.  That  the  defendant  had,  during 
his  continuance  as  private  secretary  to  the  Earl  of  Holder^ 
nesse,  received  divers  sums  of  money  on  account  of  his  being 
such  secretary,  which  he  had  not  paid  to  the  plaintiff;  2. 
(according  to  the  form  of  the  statute),  (6)  That  the  plaintiff 
had  been  obliged  to  pay  a  sum  of  money  to  Newnham  in 
discharge  of  the  arrears  of  the  annuity,  which  the  defendant 
had  not  repaid,  nor  indemnified  the  plaintiff  from  the  pay- 
ment thereof. 

The  defendant  joined  issue  on  the  first  breach,  and  de- 
murred generally  to  the  second. 

Morgan^  for  the  defendant,  took  exception  to  the  condi- 
tion, as  being  void:—l.  Under  the  statute  oi  Edw.  6.  (c) 
against  buying  and  selling  offices ;  %  By  the  common  law. 

1.  This  is  an  unqualified  condition  to  assign  aU  offices, 
and  therefore  extends  to  offices,  the  sale  of  which  is  pro- 
hibited expressly  by  that  statute. 

(6)  8  &  9  W.  3,  c.  1 1,  §  8.  (c)  5  &  6  E.  6,  c.  16. 


TWENTY-FIFTH  GEORGE  III.  7 

2.  There  are  many  offices  which,  even  at  oommon  law>       1784i. 
are  not  assignable  (d),  ^^-^'^^ 

Hence,  therefore,  on  both  grounds,  the  performance  of  this    Harring- 
oondition  might  become  impossible ;  and  a  condition  which  '^^^ 

cannot  be  performed  is  void.  ,,._,,  Klopboogk. 

Bower  was  to  have  argued  on  the  other  side,  but  was 
stopped  by  Lord  Mansfield. 

Lord  Mansfield. — The  condition  is  clearly  valid  as  to 
all  offices  which  by  law  are  assignable,  and  void  as  to  those 
which  are  not. 

Judgment  for  the  plaintiff. 

(d)  Vide  Harrington  v.  Du  such    agreement    is    void,    as 

Chaiel,  Cane,  H.  23  G.  3.   Bro.  against   public  policy^  though 

C.  C.  124,  which  decides  that  the  office  is  not  within  5  &  6J?. 

where  a  person  in  a  place  of  6.   See  also  Palmer  v.  Ba$e^  C. 

trust  agrees  to  recommend  an-  B»,  E.  2  G.  4,2  B>&  B.  673. 
other  to  an  office,  for  money. 


T 


Webster  and  Others  v.  Scales.  Friday, 

12th  November. 
HIS  was  an  action  of  debt  upon  a  bond,  which  thede-  A  bankrupt 
claration  stated  to  have  been  made  to  the  plaintiffs  Webster,  S^J^*though 
Brown,  and  Hazvkins,  by  the  description  of  three  of  the  be  is  also  a 
trustees  of  Samuel  Gower  Poole,  of  Chelsea,  in  the  county  undCTthesir' 
of  Middlesex,  brewer.  inatrument. 

The  defendant  pleaded  (besides  Tion  estjactum)  that  after 
the  execution  of  the  bond,  and  before  the  commencement  of 
this  action,  Hawkins  had  become  a  bankrupt ;  that  a  com* 
mission  had  been  sued  out  against  him ;  and  that  the  com- 
missioners, before  the  commencement  cf  that  action,  had 
assigned,  among  other  things,  all  the  said  Hawkins's  right 
and  interest  in  the  bond,  and  the  debt  and  cause  of  action 
mentioned  in  the  declaration ;  by  reason  whereof,  and  of  the 
statutes  in  that  case  made  and  provided,  the  assignees  be- 
came,  and  were  entitled  to,  such  right,  debt,  interest,  and 
cause  of  action. 

The  replication  first  set  forth  the  condition,  which  was  a 
common  condition  for  the  payment  of  half  the  penal  sum  with 
interest;  and  then  stated  that,  before  the  making  of  the  bond, 
the  said  Poole,  by  an  indenture  between  him  of  the  first  part, 
the  plaintiffs,  and  five  others,  creditors  of  the  said  Poole,  and 


8 


1784. 
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trustees  for  the  purposes  therein  mentioned,  of  the  second 
part,  and  the  several  other  persons  whose  names  were  set 
down  in  the  first  schedule  thereunder  written,  who  should 
execute  that  indenture,  being  also  creditors  of  Poole^  of  the 
third  part  (of  which  indenture  prqfert  was  made),  assigned 
to  the  said  trustees,  amongst  other  things,  certain  messuages 
and  leasehold  estates  and  effects  then  under  mortgage ;  and 
that  it  was  thereby  declared  that  tiiey  should  hold  the  said 
leasehold  premises  and  effects  upon  trust,  with  all  convenient 
speed,  to  concur  with  the  mortgagees  in  the  sale  thereof; 
that  by  virtue  of  the  said  indenture,  the  trustees  possessed 
themselves  of  the  estates  thereby  assigned ;  after  which  the 
plaintiffs,  as  three  of  the  trustees,  sold  part  of  the  said 
assigned  premises  to  the  defendant  for  a  sum  of  money, 
which  he  agreed  to  pay  to  them  as  such  trustees,  on  behalf 
of  themselves  and  the  other  trustees,  and  that,  for  securing 
the  payment  of  part  of  the  purchase  money,  he  became 
bound  to  the  plaintiffs,  as  such  trustees,  by  the  bond  in 
the  declaration  mentioned,  in  the  penal  sum  therein  spe- 
cified. 

The  defendant  craved  o^^  of  the  indenture  and  schedules, 
which  were  set  forth.  By  the  indenture  it  appeared,  that 
the  principal  trust  was,  to  pay  the  money  arising  from  the 
estates  assigned,  by  equal  dividends,  to  the  creditors  executing 
the  indenture,  and  the  surplus,  if  any,  to  Pookj  and  that 
any  three  of  the  trustees  were  to  have  power  to  act ;  and  in 
the  first  schedule  Hawkinses  name  appeared  in  the  list  of 
the  creditors,  with  a  blank  for  the  sum  owing  to  him.  The 
defendant  then  demurred  generally  to  the  replication. 

LambCj  in  support  of  the  demurrer,  argued  that  as  it  had 
been  settled  very  lately  in  this  court  that,  where  there  are 
several  plaintiffs,  the  bankruptcy  of  one  of  them  is  a  good 
plea  in  bar  to  the  action  (a),  the  question  here  would  be, 
how  far  the  present  case  would  fall  within  that  rule.  He 
admitted  that  where  a  bankrupt  is  a  mere  naked  trustee, 
without  any  beneficial  interest  to  himself,  the  property  and 
rights  vested  in  him  as  trustee  do  not  pass  to  his  assignees; 
but  he  sud  it  appeared  here  upon  the  record,  that  Hawkini 
was  not  only  a  trustee  under  the  trust-deed,  but  a  creditor; 
and  he  relied  on  the  words  of  the  statute  (6)  of  1  Jac,  1., 


(a)  Marlar  v.  Hartley^  H.  24     Allen  v.  Hartley. 
G.  3,  cited  infra,  in  notes  to        (b)  1  Jac,  1,  c.  15,  §  13. 
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whereby  the  commissioners  are  authorised  to  assign  all  debts,        1784. 
not  only  "  due  to,""  but  "  for  the  benefit  of,''  the  bankrupt. 

Law  was  to  have  argued  on  the  other  side  (c),  but  was 
stopped  by  the  Court. 

Lord  Mansfield. — There  is  no  colour  for  this  demurrer. 
If  Hawkins  is  also  a  cestui  que  trust,  that  does  not  vary  the 
case.  His  assignees  may  come  against  the  trustees  for  the 
amount  of  his  benefidal  interest. 

Judgment  for  the  plaintifFs. 


,i. 


c)  Law  meant  to  have  cited  v.  Gallant,  Cane.  T.  1716;  I 
W.  85;  Knight  Y.  Cole,  C.  P.  fVilUams,  314;  ex  parte 
R,  E.2  fV.&  M.,  3  Lev.  273 ;  £Uis,  Cane.,  3 1  st  March,  1 742 ; 
Ludlow  y.  Browninsr,  B.  R.,.  1  Atk.  101  ;  Howard  v.  Jeni" 
M.^Ann.n  Mod.  138;  Crisp  meU,  B.  R.,  H.  3  Geo.  3,  3 
V.  Pratt,  Mar.  38;   Copeman    Burr.  1369;  1  fF.  Biackst.  400. 


Kingston  v.  Long  and  Others  (a).  Friday, 

^  ^  1 2Ui  November. 

JL  HE  declaration  in  this  case  stated  in  the  first  count,  that  ^°  ^"  ^ 
one  Ledwickf  on  the  14th  of  3fay,  1783,  made  a  bill  qfex*  '<provid^' 
chaiige,  directed  to  the  defendants,  and  thereby,  ninety  days  J^^**^* 
after  sight  of  that  bis  secorul  of  exchange  (the  first  third  and  with,**  cannot 
fourth  of  the  same  tenor  and  date  not  paid),  required  the  JjJJ^^Jf^ 
defendants,  '*  provided  the  terms  mentioned  to  them  in  letters  ezchuige. 
of  that  date  were  complied  with,"  to  pay  to  one  Welchf  who 
was  furnished  with  those  letters,  or  order,  the  sum  of  £500, 
value  in  account ;  that  Welch  indorsed  the  said  bill  to  the 
order  oiMurroughs;  that  it  was  afterwards  accepted  by  the 
defendants,  and  then  indorsed  to  the  plaintiff. 

To  this  count  of  the  declaration  the  defendant  demurred 
generally ;  and  the  case  was  argued  this  day  by  Chambre  in 
support  of  the  demurrer,  and  Wilson  for  the  plaintiff. 

Chambre  stated  his  objections  to  be,  1.  That  there  was  no 
averment  in  the  declaration  that  the  condition  mentioned  in 
the  bill  had  been  complied  with,  without  which  it  certainly 
was  not  payable.  S.  That  even  if  there  had  been  such  an 
averment,  the  action-  pould  not  have  been  maintained ;  be- 
cause this  was  no  bill  of  exchange,  nor  a  negotiable  instru- 
ments being  conditional  only,  and  depending  on  an  unknown 

(a)  S.  C,  cited  Baj^le^  on  Bills,  13,  4th  edit. 
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1 7  84        ^"^  uncertain  contingency ;  whereas  a  bill  of  exchange  ought 
^^^^^       to  be  payable  absolutely,  and  at  all  events. 
Kingston         The  Court  desired  to  hear  the  other  aide. 

V*  Wilson^  for  the  plaintifT,  contended  that,  as  the  drawer 

Long.  j^^  given  all  the  appearance  of  a  negotiable  bill  to  the  in- 
strument, it  ought  to  be  presumed  tliat  the  condition  was 
such  as  would  not  prevent  its  negotiability.  It  is  described 
as  a  bill  of  exchange  in  words,  and  the  defendants  have  ac- 
cepted it.  After  that  act  of  theirs,  it  ought  to  be  intended 
that  the  condition  had  been  complied  with  ;  and  though  there 
might  have  been  a  doubt  and  ambiguity  before,  the  bill  from 
that  time  must  be  considered  as  absolute  and  unconditionaL 
At  least  it  ought  to  be  so  considered  as  between  the  acceptor 
and  any  other  person ;  whatever  might  be  the  case  as  between 
the  drawer  and  acceptor.  On  behalf  of  third  persons  every 
thing  ought  to  be  presumed  against  those  who  have  given 
it  the  form  of  a  bill  of  exchange,,  and  have  sent  it  into  the 
world  as  such.  This  case  does  not  resemble  the  instances  of 
qualified  bills,  which  have  been  determined  not  to  be  n^o- 
tiable,  as  where  the  words  were  (6),  "  Pay  out  of  WUtiam 
Stewards  money  as  soon  as  you  receive  it  ;^  or  (c)  "  Pay  out 
of  my  growing  subsistence."  For  in  those  instances  the  un- 
certainty of  the  fund  appears  upon  the  face  of  the  bill.  But 
here  the  terms  of  the  condition  do  not  appear ;  and  they 
ought  to  be  taken  most  strongly  against  the  parties  drawing 
and  accepting. 

Lord  Mansfield. — Unless  this  is  a  bill  of  exchange,  it 
is  not  assignable;  and  if  it  is  not  assignable,  the  plaintiff  has 
no  right  to  recover.  If  it  was  not  a  bill  of  exchange  in  its 
creation,  it  could  never  become  so  afterwards ;  and  this  cer- 
tainly was  not  one  at  first,  because  it  was  made  payable  only 
upon  a  contingency.  A  bill  of  exchange  must  be  payable 
at  all  events. 

BuLLEK,  JvMice. — This  is  not  so  like  a  negotiable  bill  as 
that  cited  by  Mr.  Wilson^  where  the  words  were,  "  Pay  out 
of  Willtam  Steward »  money.*"  For  there  might  have  been 
a  reasonable  ground,  in  that  case,  of  contending  that  the  ac- 
ceptance was  an  acknowledgment  that  there  was  money  of 
the  fund  mentioned  in  the  hands  of  t!  e  acceptor.     It  is  not 

(b)   C.  B,  Datckes  v.  Lord        (c)  Jocelin  v.  Laserre^  Fort* 
Deluraine,    T.    II    Geo.  3,  3     281 ;  10  Moe/.  294, 316. 
lyUson,  209 ;  2\fV.  Biacht.  782. 
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true  that  the  drawer  has  given  this  instrument  all  the  ap- 
pearance of  a  bill  of  exchange ;  for  it  appears  on  the  face 
of  it  that  it  is  not  to  be  payable  at  all  events,  but  only  upon 
a  contingency. 

Judgment  for  the  defendants  (d). 


(d)  See  Hiil  v.  Halford, 
Eofch.  Chamb,  £.  41  G.  3,  2 
Bos.   &  Pul.  413  i    Leeds   v. 


Lancashire,  2  Campb,  N.  P.  C, 
205. 


11 
1784. 
Kingston 

V. 

Long. 


CiESAR  V. 


HaLDWIN  moved  for  a  rule  to  show  cause  why  the  de- 
fendant, his  attorney,  or  such  persons  as  he  should  appouit, 
should  not  have  leave  to  inspect  two  notes  of  £500  each,  on 
which  the  plaintiff  brought  this  action  agaijist  the  defendant 
as  indorser,  and  why  a  statement  of  the  place  of  abode  of  the 
plaintiff  should  not  be  given  to  the  defendant ;  on  affidavit 
of  the  defendant  that  he  never  indorsed,  or  ever  had  in  his 
possession  any  such  notes. 

Rule  granted  (a). 


(fl)  Vide  Threlfall  v.  Web- 
ster,  C.  B.,  //.  3  &  4  G.  4,  I 
Bingh.  \6\;7  B.  Moore,  559, 
S.  C.;  HUdyard  v.  Smith,  C. 


November. 

A  defendADt 
charged  as 
indorser  of  a 
note  may  ob- 
tain a  rule  to 
inspect  it,  on 
affidavit  that 
he  never  in- 
doncd,  or  had 
in  poeaerabn, 
any  sudi  note. 


B.,  /A  4  &  5  G.  4,  1  Bitiffh. 
451 ;  8  B,  Moore,  586,  5.  C; 
Tidd'n  Pr.  689.  8th  edit. 


The  King  v.  the  Inhabitants  of  Shabeington  (a). 

xS  Y  an  order  of  two  justices  for  the  county  of  Norfolk^ 
Robert  Lound  was  removed  from  the  parish  of  Letlierinffsett 
to  the  parish  of  Sharringtan,  in  that  county ;  and  upon  an 
appeal  to  the  Quarter  Sessions  the  order  of  removal  was  con- 
firmed, subject  to  the  opinion  of  the  Court  on  a  case  which 
stated. 

That  the  pauper,  having  gained  a  settlement  at  Shar'^ 
ringiofij  hired  himself  for  a  year  to  one  Hardy,  a  brewer  in 
Letheringsettj  to  drive  his  team  and  do  other  work :  that  he 

(fl)  S.  C,  2  Bott.  333. 


Saturday, 
13th  November. 

Where  a  ler- 
vant  IS  disabled 
by  an  accident, 
and  after  his 
recovery  ten. 
ders  himself 
within  the  year 
to  return  to  his 
master,  who  re- 
fuses to  receive 
him;  thesettlo- 
ment  of  the 
servant  is  not 
prevented  by 
sacfaicfiisaL 
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1 784.  continued  in  the  service  of  Hardy  for  seven  weeks,  at  tbc 

^  -^.  end  of  which  time,  as  he  was  driving  the  beer  waggon,  and 

The  Kino  standing  on  the  shafts,  being  then  in  liquor,  he  fell  off,  and 

V*  broke  his  thigh :  that  he  was  carried  to  an  hospital  at  Nor^ 

Thb  Inha-  ^g^h  where  he  continued  twenty-nine  weeks,  and,  after  he 

BITANTS  OI"  J  '  * 

Sharring-  ^^  '^^^  there  about  three  weeks,  Hardy  came  to  him  and 
TON.  told  him,  if  he  wanted  any  thing  to  let  him  know :  that  when 
he  left  the  hospital  he  went  to  Sharrington,  and  next  morn- 
ing to  Hardif^s ;  and  that  Hardy  refused  to  take  him,  and 
offered  to  pay  him  for  the  seven  weeks,  and  to  make  him  a 
present,  which  the  pauper  refused  to  take;  and  thereupon 
^arJ^said  he  would  go  to  a  neighbouring  justice;  upon 
which  he  returned  to  Sfiarrington.  On  the  Friday  following 
the  pauper  and  Hardy  went  before  the  justice,  but  nothing 
bdng  done,  he  again  returned  to  Sharrinffton,  and  continued 
there  upwards  of  fourteen  weeks ;  and  then  by  an  order  of 
two  justices,  dated  the  30th  of  September ^  1783,  he  was 
sent  to  Hardy^  who  then  also  refused  to  take  him ;  but  the 
pauper  continued  from  that  time  at  a  public-house  in  the 
parish  of  Lethertngsett  till  the  7th  oiJanuary^  when  he  was 
removed,  by  the  order  appealed  from,  to  Sharrington. 

llie  case  was  to  have  been  argued  this  day,  but  no  counsel 
appeared  in  support  of  the.  orders,  and,  without  hearing 
Bearcrqfi  and  JoddreUy  who  were  for  the  appellants.  Lord 
Mansfield  and  Willes,  Justice^  said  this  was  clearly  a 
sufficient  service  to  gain  a  settlement,  the  pauper  having 
tendered  himself  to  his  master  after  his  recovery. 

AsiiURST  and  Buller,  Justices^  absent. 

Both  orders  quashed  (6). 

{b)  Vide  Nevoby  v.  IViUshire,  the  cases  cited  in  the  note  to 
B.  H,,  E.  25  Geo,  3«  post*,  and    that  case. 


Satuiday,  ThE  EiNG  V.  THE  INHABITANTS  OF  EaLING  (a). 
I3th  November. 

m^^uM  -^  ^^  ^^"''^  ^^  Quarter  Sessions  for  the  county  of  Essex 

pe«ledfzOTi,to  Confirmed  an  order  of  two  justices  for  the  removal  oiAnn 

•jJ?^^J^^  Chetwytij  widow,  and  her  two  children,  aged  eight  and  four 

thiid  ptriih,  years,  from  the  parish  o{  Barking  to  the  parish  of  Ealing. 

is  oondiuive 

■gftiiut  the  cet' 

tifiaued  p«Ui,  (fl)  s.  C.,  Cald.  472  j  2  Bolt,  C79.     Vide  Rejt  v.  Towcestery 

on  a  removal  jj  25  G.  3,  infra.     , 

to  tbc  ctartify-  "^ 

ing  parisb. 
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The  order  of  justices  found  that  the  paupers  were  become       1784. 
actually  chargeable  to  the  parish  of  Barking,  and  upon  the       >^\^^^ 
hearing  of  the  appeal  the  following  facts  were  stated  for  the    Thb  Kino 
opinion  of  the  Court :  rp   ^\ 

That  in  the  year  1783  a  certificate  was  granted  by  the  habitants 
parish  of  Ealing  to  the  parish  of  Barking,  acknowledging  qp  Ealing. 
Joseph  Clictwyn  to  be  legally  settled  at  Ealing.  Under  this 
certificate  he  resided  in  Barking,  where  his  son,  the  husband 
of  Jnn  Cheiioyn^  was  bom.  Afterwards  Ann  Chetwyn  went 
with  her  children  to  reside  in  the  parish  of  SU  Matihew, 
Bethnal  Green,  from  whence  they  were  removed  in  1779 
by  an  order  of  justices  (as  likebf  to  become  chargeable)  to 
Barking,  as  the  place  of  their  settlement.  From  that  order 
the  parish  of  Barking  made  no  appeal ;  and  the  paupers 
remained  in  Barking  from  the  time  of  such  removal,  till,  by 
the  order  now  appealed  from,  they  were  removed,  under  the 
certificate,  from  thence  to  the  parish  ot  Ealing. 

Wilson  and  Famhawe  argued  in  support  of  the  rule,  and 
cited  the  case  of  Osgathorp  v.  Diseworth  {b),  where  a 
pauper  having  been  removed  from  Diseworth  to  Osgaihorp, 
and  that  order  having  been  quashed  upon  an  appeal,  he  was 
by  a  second  order  removed  to  Osgathorp  as  a  certificate- 
man;  and,  upon  an  appeal,  it  was  stated  that  the  first  order 
was  before  he  became  chargeable,  and  the  second  after  he 
became  sa  The  Sessions  and  the  Court  of  Kt/ng^s  Bench 
confirmed  this  second  order,  and  the  Court  said,  the  first 
order  was  premature;  the  consequence  of  which  only  is,  that 
the  pauper  must  be  suffered  to  remain  till  he  doth  become 
chargeable,  but  not  to  make  a  premature  order  final  for 
ever. 

Wilson,  however,  admitted  that,  whatever  objection  there 
might  be  to  the  principle  of  cases,  in  which  it  had  been 
held  that  an  order  unappealed  from  is  conclusive  as  to  all 
the  world,  they  were  too  numerous  and  uniform  to  be 
shaken  (r). 

Lord  Mansfield.— The  case  cited  does  not  apply.  The 
first  order  in  this  case,  not  having  been  appealed  from,  is 
conclusive. 

AsHUBST  and  Bulleb,  Justices,  absent 

Both  the  orders  quashed. 

(6)  E,  19  Geo,  2,  2  Sir.  (c)  Malendine  v.  Hunsdon, 
]256.  B.R,  H.\2  Ann. ;  Chalbury 
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T.  Chippinfi^  Faringdon,  and  1 2 
Will.  3,  2  Sulk.  488 ;  -Rear  v. 
Northfeatherton,  E.  5,  G.2,  I 
Sess.  Ca.  154;  Rex  v.  fFood- 
Chester,  M.  16  G.  2,  2  Str. 
1172;  Bwrr.  Set tl.  Canes,  No. 
67;  Su//on  S^.  Nicholas  v. 
Leveringtoiiy  T.  21  and  22  G. 


2,  Bwrr.  Sf/ri.  Cases,  No.  96; 
Godfdmin^  v.  ^S/.  MichaeTs,  E. 
15  G<?tf.  2,  cited  5//rr.  Se///. 
Ca«r#,  No.  96  ;  Re:e  v.  Hinck- 
xvorih,  H.  18  Gfo.  3,  simra,  vol. 
i.  46,  note  I ;  Rejpv.  Catterall^ 
H.  57  G.  3,  6  M.  &  S.  83. 


Tuesday,         ThE  KiKG  V.  THE  MaYOB,  AlDERMEK,  ASSISTANTS,  Hod 
16th  November.        CoMMON  COUNCIL,  aod  the  FrEE-BuRGESSES   OF  CoL- 
CHESTER. 

V/N  Monday,  the  8th  of  November j  Mingay  moved  for 
a  rule  to  show  cause  why  a  mandamus  should  not  issue  to 
the  defendants,  commanding  them  to  proceed  to  the  election 
of  a  new  mayor,  on  the  ground  that  Sir  Robert  Smyth,  who 
was  elected  on  the  charter  day,  had  refused  to  be  sworn  in, 
and  take  the  office  upon  him,  and  that  his  election  was  a 
mere  pretence,  and  a  contrivance  to  enable  the  preceding 
mayor  to  hold  over. 

BuhhT&iL,  Justice. — A  corporator,  duly  elected,  cannot  re> 
fuse  to  take  upon  himself  the  office  of  mayor. 

Lord  Mansfield. — You  may  indict  him. 

Mingay  then  moved  for  and  obtained  a  rule  to  show 
cause  why  a  mandamus  should  not  issue  to  Sir  Robert 
Smyth,  commanding  him  to  take  upon  himself  the  office. 

But  this  day,  Bearcroft,  on  the  part  of  the  defendants, 
having  admitted  that  the  election  of  Sir  Robert  Smyth  was 
a  contrivance,  and  consenting  that  there  should  be  a  new 
election,  the  last-mentioned  rule  was  discharged,  and  an 
absolute  rule  was  made  agreeably  to  Mingay's  first  motion, 
viz.  that  a  writ  of  mandamus  should  issue,  directed  to  the 
mayor,  aldermen,  assistants,  and  common  council  of  the 
borough  of  Colchester^  and  also  to  the  free-burgesses  of  the 
commonalty  of  the  said  borough,  commanding  them  and 
every  of  them  to  assemble  themselves  at  the  Moot-Jial/, 
within  the  said  borough,  on  the  2d  of  December  next,  be- 
tween nine  and  twelve  oVlock  in  the  forenoon,  and  then  and 
there  proceed  to  the  nomination,  election,  and  swearing  in 
of  a  mayor  of  the  said  borough,  and  to  do  every  other  act 
necessary  to  be  done  by  them,  or  any  of  them,  for  that  pur- 


When  a  cor- 
porator is  duly 
elected  mayor, 
he  may  be 
compelled  to 
take  the  office, 
either  by  man- 
damus or  in- 
dictment: but 
when  it  is  ad- 
mitted that  the 
election  has 
been  merely  a 
pretence  and 
contrivance, 
the  Court  will 
grant  a  man- 
damus, under 
11  Gro.  1,  to 
proceed  to  an- 
other election. 
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pose,  according  to  the  form  of  the  statute  (a)  :  and  it  was  1784. 

further  ordered,  that  public  notice  in  writing,  of  the  day  \m-^-m^ 

appointed  by  the  said  writ  for  the  election,  should  be  affixed  Thb  Kino 

in  the  market-place  or  some  other  public  place,  by  the  ^• 

town-clerk,  for  the  space  of  six  days  previous  to  the  day  ^o^*  *c. 

appointed  for  the  election.  ^^^ 

(a)  11  Geo.  ],c.4. 


Barry  v.  Alexander  (a).  ,^  7^f^» 

^  *  16th  November. 

v^N  Monday^  the  8th  of  November^  Law  obtained  a  rule  The  Court  wUi 

to  show  cause  why  the  defendant,  his  attorney  or  agent,  SfftrproduoT 

should  not  have  leave  to  inspect  and  take  copies  of  the  se-  written  docu- 

veral  letters  supposed  to  have  been  written  by  the  defendant  whS^m  action 

to  the  plaintiiF  relative  to  the  matter  in  question  in  this  cause,  ^  founded,  for 

and  also  of  all  other  papers  relative  thereto^  in  the  custody  to^inspwtand 

of  the  plaintiff  or  his  attorney,  with  liberty  to  examine  them,  <»py :  i^  ^« 

.      "^  1,         •      r  u  •  JLii  defendant  sutes 

paymg  a  reasonable  pnce  for  such  copies ;  and  why  all  pro-  facu  which 
oeedings  in  the  mean  time  should  not  be  staid.   The  affidavit  *"^  *  ^^^^ 
on  which  the  rule  was  obtained  stated,  that  by  the  de-  ei^tenoTor 
claration  in  this  cause  it  appeared  that  the  supposed  cause  ^T^^^mt, 
of  action  arose,  on  several  promises  by  the  defendant  to  the  court  wiu  in- 
plaintiff  to  pay  a  considerable  debt  due  to  him  from  one  **^*'* '"  '^^ 

%—,  1  1   .     .rt%»       J     •     •  1  •  canes  where « 

TtmSf   upon   the  piamtiti  s   desisung   to  proceed  against  diitcovery  might 
Tims:  that  such  pretended  promises  were  contained  in  be  obtained  by  a 

11  .  1         1.     .«.!        11I.1  1    bul  m equity. 

several  letters  written  to  the  plaintiff  by  the  defendant,  and 

then  in  the  custody  of  the  plaintiff^s  attorney  in  LincdrCs- 
Inn;  that  the  defendant's  attorney,  and  he  himself,  had  ap- 
plied to  the  attorney  of  the  plaintiff  for  an  inspection  of  the 
letters  and  papers  upon  which  the  action  was  founded,  but 
without  effect ;  that  the  defendant  had  resided  in  East  Flo- 
rida  for  some  years  last  past,  where  all  his  books,  papers, 
and  accounts  still  remained ;  that  he  had  no  copies  of  his 
letters  to  the  plaintiff,  nor  any  perfect  recollection  of  their 
contents,  and  was  therefore  unable  to  instruct  his  attorney 
how  to  make  his  defence ;  and  that  he  was  a  total  stranger  to 
any  promise  for  the  payment  of  any  debt  of  Tiwis,  as  stated 
in  the  declaration. 

(a)  S.  C,  cited  1  TidtTs  Pr.  641,  8th  cd. 
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Law  said,  he  moved  on  a  precedent  of  a  similar  rule 
granted  in  another  case. 

Lee  and  Baldwin  now  showed  cause.  They  contended 
that  this  motion  was  of  the  first  impression :  it  went  to  a  dis- 
covery of  the  whole  of  the  plaintiff  ^s  case  before  the  trial : 
the  defendant  might  just  as  reasonably  desire  leave  to  exa- 
mine  by  anticipation  the  witnesses  meant  to  be  called  by  the 
plaintiff.  It  is  not  directly  sworn  that  the  papers  wanted 
are  the  ground  of  the  action.  The  former  case  must  have 
been  a  policy  cause ;  and  the  rule  obtained,  a  rule  to  inspect 
certain  specified  instruments  of  a  public  nature,  as  the  policy, 
protests,  &c. 

Law  in  answer  said,  that  the  rule  to  which  he  had  re- 
ferred was  in  a  policy  cause,  but  was  conceived  in  the  same 
general  terms  with  the  present,  and  was  made  absolute:  that, 
however,  the  present  rule  was  drawn  up  in  more  general 
terms  than  he  had  moved  it ;  and  that  he  was  wilUng  to  con- 
fine it  to  the  letters. 

Lord  Mansfield. — The  rule  is  too  large,  if  it  demands 
other  papers.  It  must  be  confined  to  the  letters.  To  that 
extent  I  think  it  very  reasonable. 

BuLLEB,  Justice. — There  have  been  many  motions  similar 
to  this,  much  litigated  in  this  court;  and  Lord  Mansfield 
has  upon  such  occasions  always  said,  that  if  the  papers  of 
which  the  inspection  and  leave  to  copy  them  is  prayed  are 
such  as  the  party  could  get  at  on  a  bill  in  equity  for  a  dis- 
covery, the  application  ought  to  be  complied  with,  to  avoid 
the  expense  and  delay  of  the  remedy  by  bill. 

The  rule,  as  to  letters,  made  absolute  (A). 


{b)  See  the  cases  cited,  1  Tidd:%  Pr.  641,  8th  ed.,  1  Phiiiip^'s 
Evid.,  438,  7th  ed. 
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1784. 


Petebkin  v.  Sampson  and  Another,  Bail  of  Sampson  (a).       Tneiday, 

16th  November. 
Xn  an  action  of  assault  against  the  original  defendant,  the  Where  a  de- 
pliuntifT,  upon  a  special  aflSdavit,  obtained  a  judge's  order  [i^biS&^M^ 
to  hold  him  to  bail  for  £90 ;  and  accordingly,  after  his  arrest,  actkm  of  ton, 
and  bail  below,  the  present  defendants  entered  into  a  recog-  ^J^^  „ 
nisance  before  a  judge,  in  the  common  form,  t.  e.  they  jointly  for  damaget^  ta 
and  severally  undertook  that,  if  the  original  defendant  should  wwS"e^ 
be  condemned  in  that  action  at  the  suit  of  the  plaintiff,  he  bdd  to  bail, 
should  pay  the  costs  and  condemnation-money,  or  render  bc^^mTr* 
himself  into  the  custody  of  the  Marshal  of  the  Marshalsea  the  jury;  but 
of  the  court,  or  that  they  would  pay  the  costs  and  condemmi-  be^niTthat 
ium-^noney/or  him.     They  afterwards  justified  in  court,  by  ■'*™»  ^  ^  ft»U 
swearing  that  they  were  severally  worth  the  sum  of  ^40,  *"    ****^ 
over  and  above  all  their  just  debts. 

The  cause  being  tried,  a  verdict  was  found  for  the 
plaintiff,  with  £150  damages  and  405.  costs;  and  the  costs 
de  incremento  were  taxed  at  £46.  10s. ;  making  together 
«£198.  IO5. ;  for  which  sum  the  plaintiff  signed  judgment, 
and  took  out  execution ;  and,  the  defendant  not  being  found, 
he  proceeded  by  scire  facias  against  the  bail  for  the  whole 
i!198.  lOs.  The  bail  appeared;  and  in  Trinity  Term  last, 
before  the  plaintiff  had  declared  on  the  scire  facias,  Run^ 
nington  obtained  a  rule  to  show  cause  why,  upon  their 
paying  into  court  the  sum  of  «£20,  together  with  the  plaintiff's 
costs  of  the  application,  all  further  proceedings  on  the  writ  of 
scire  Jactas  should  not  be  staid. 

On  Monday,  the  8th  oi  November,  Baldwin  showed  cause. 
He  admitted  that  the  bail  above  are  not  liable  for  more  than 
the  sum  sworn  to  as  damages  (i),  although  the  amount  given 
by  the  jury  should  exceed  that  sum ;  but  contended  that,  as 
to  the  costs,  they  are  answerable  for  whatever  they  come  to 
on  the  Master's  taxation.  The  recognisance,  he  observed, 
mentions  no  specific  sum,  but  is  a  general  undertaking  for 
the  condemnation-money  and  the  costs.  As  to  the  con- 
demnation-money,  it  may  be  proper  to  confine  the  liability 

(a)  S.  C,  cited  1  Tidd'^  Pr.  2?.,  H.  20  G.  3,  $upra,  vol.  i. 
282^  "Sth  ed:  p.  330. 

(b)  Jackson  v.  Hassell,  B. 

VOL.  IV.  c 
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of  the  bail  to  the  sum  liquidated  upon  holding  the  defendant 
to  bail  (c);  but  the  costs  are  left  entirely  at  large. 

The  Court,  being  of  opinion  with  Baldwin^  made  the  rule 
absolute  in  the  following  terms:  "  That  the  defendants 
should  pay  to  the  plaintiff's  attorney  £GS.  lOtf.,  being  the 
amount  of  <£S0,  for  which  the  defendants  became  bail  for 
Sampson  at  the  suit  of  the  plaintiff,  and  the  costs  in  the  said 
cause,  together  with  the  costs  of  this  application.'* 

Some  days  afterwards  Runnington  endeavoured  to  have 
the  rule  altered,  on  the  ground  that  the  sum  in  which  the  bail 
justifies  (in  this  case  <£40)  is  in  the  nature  of  a  penal  sum  in 
a  bond,  and  that  by  analogy  to  the  case  of  bonds  the  re- 
dress against  them  could  never  go  beyond  that  sum. 

The  Court  seemed  at  first  to  think  there  was  weight  in 
that  argument,  but  upon  speaking  to  the  Master,  and  con- 
sidering the  terms  of  the  recognisance,  they  this  day  con- 
firmed the  rule,  as  at  first  made  absolute. 


(c)  That  seems  more  ap- 
plicable to  cases  where  special 
bail  is  of  course,  and  the  sum  is 


liauidated  by  the  plaintiff  him- 
self in  his  affidavit. 


17th  November. 

On  the  trial  of 
an  indictment 
fbramiade- 
meaoor,  either 
by  oommissioQ 
of  oyer  and 
terminer  ot 
paol-delivery, 
the  defendant 
muBt  appear  in 
pertton  {Semh. 
that  this  ia  by 
force  of  the  re- 
eogniiiance), 
but,  after  ap- 
pearance, may 
be  dismisaed,on 
entering  into* 
another  recog- 
nisance to  ap. 
pear  to  receive 
judgment 


The  King  v.  Meyler. 

JljEARCROFT  moved  for  a  certiorari  to  remove  an  in- 
dictment fo^  perjury  in  London  from  the  Old  Bailey  ses- 
sions to  this  court,  upon  affidavits  tending  to  show  that  the 
defendants  life  would  be  in  danger  if  she  were  to  appear 
and  undergo  a  trial  at  the  Old  Bailey;  that  the  pro- 
secution was  groundless  and  malicious,  instituted  by  a  dis- 
carded servant  in  revenge  for  a  charge  of  theft,  which  her 
mistress,  the  defendant,  had  brought  against  her;  and  that 
the  prosecutrix  had  made  repeated  applications  for  a  com- 
promise. 

The  object  of  this  application  was,  to  move,  after  the  in- 
dictment should  have  been  removed,  that  the  defendant's 
personal  appearance  might  be  dispensed  with.  Bearcrqfl 
said  that  the  Court  at  the  Old  Bailey  could  not  dispense 
with  hdr  appearance ;  that  the  Court  has  a  larger  jurisdiction 
on  the  London  side  than  on  the  Middlesex  side,  having,  on 
the  former,  commissions  both  oVoyer  and  terminer  and  gaol- 
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delivery,  and,  on  the  latter,  of  gaol-delivery  only;  but  that 
they  had  not  the  power,  under  either  commission,  to  dispense 
with  a  defendants  appearance  even  on  an  indictment  for  a 
misdemeanor,  no  such  power  being  exercised  on  the  circuits 
when  the  trial  is  on  the  crown  side,  though  the  Court  there 
sits  under  both  commissions.  This  seemed,  after  some  dis- 
cussion, to  be  the  general  sense  of  the  bench  and  the  bar. 

BuLLER,  Justice. — When  an  indictment  is  found,  a  capias 
issues ;  and  if  it  is  for  a  bailable  offence,  as  in  this  instance, 
the  defendant  enters  into  a  recognisance  (a)  to  appear  at  the 
trial.  This  defendant  must  have  done  so ;  and  therefore, 
when  the  trial  is  called  on,  she  may  appear  pro  formAy  and 
enter  into  another  recognisance  to  appear  again  to  receive 
judgment.  That  will  answer  the  purpose  of  the  present 
application. 

To  this  Lord  Maxsfield  and  the  rest  of  the  Court  as- 
sented ;  and  Willes,  Justice^  said  he  should  sit  at  the  next 
sessions  at  the  Old  Bailey^  and  would  recollect,  if  the  ap- 
plication were  made  there,  what  had  been  the  understanding 
of  the  Court  upon  the  subject. 
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(/i)  It  appears  that  the  whole 
difficulty  arises  from  the  re- 
cognisEDce.  For  the  general 
rule  is,  that  in  an  indictment 
for   a  trespass  the   defendant 


may  make  an  attorney  after 
plea,  R.  22  Assiz.  73.  Other- 
wise in  treason  or Jelony^  2  Hale, 
P.  C.  c.  28. 


DuRBANT  V.  Lawrence. 

JL  HE  defendant  having  craved  ot/er  of  the  original,  which 
was  granted,  he  made  it  the  foundation  of  a  plea  in  abate- 
ment. 

Chambre  now  moved  for  a  rule  to  show  cause  why  the 
oyer  should  not  be  struck  out  of  the  pleadings,  on  the  ground 
that  a  defendant  is  not  entitled  to  it ;  and  that,  if  he  prays 
oyer  of  the  writ,  the  plaintiff  may  proceed  without  taking 
any  notice  of  such  prayer  (a).  It  was,  he  said,  by  a  mere 
blunder  of  a  clerk  that  the  oyer  was  granted. 


Wednesclty, 
17th  November. 

If  a  plaintiff 
inadvertentlj 
grants  oyer  of 
d)e  original,  tha 
Court  will  not 
ftrike  it  out 
after  plea  in 
abatement. 


(ff)   Boats  v.  Edwards,   B.  R.,  T.  19  G.  3,  supra,  vol.  i. 
p.  227. 
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Lord  Mansfield. — As  the  plaintiff  has  granted  it,  he 
must  take  the  consequence.     It  was  his  own  blunder. 

Rule  refused  (6). 

(b)    See   Durrani   f.   Serecold,  B.  R.,  E.  24  G.  3,    ante, 
vol.  lii. 


Wednesday,     Allen  and  Others,  Assignees  of  Maklar,  a  Bankrupt,  and 
I7th  November.  jj^^^^^  ^  HARTLEY  and  Another  (a). 

'  X  HIS  was  an  action  on  a  promissory  note  for  <£8000  made 
by  the  defendants,  payable  to  Marlar,  Stewart^  and  Bcyd, 
and  indorsed  by  them  to  Marlar^  Pell,  and  Dawn.  Marlar 
had  been  found  a  bankrupt;  and  his  assignees,  together 
with  Down,  were  the  plaintiffs,  Marlar  and  Down  being 
the  surviving  partners  oi  PeU,  who  had  lately  died. 

The  cause  was  tried  at  Guildhall,  at  the  sittings  after  last 
Triniti^  Term{d\  before  Buller,  J.,  when  the  plaintiffs 
were  nonsuited. 

On  the  first  day  of  this  term,  Bearcroft  obtained  a  rule  to 
show  cause  why  the  nonsuit  should  not  be  set  aside,  and 
a  new  trial  granted ;  and  this  day  the  case  was  argued  by 
Bearcroft,  Piggott,  and  Baldwin  for  the  plaintiffs,  and  Lee, 
Erskine,  and  Wood  for  the  defendants.  From  the  Judge's 
report  it  appeared,  that  at  the  trial,  the  execution  of  the  note 
by  the  defendants  being'proved,  those  plaintiffs  who  sued  as 


1.  Tosapport 
a  joint  com- 
miflsion  of 
bankrupt,  theie 
must  be  sepa- 
rate acts  of 
bankruptcy  by 
cachpanner(6)« 

2.  A  joint 
commission 
against  two  out 
of  three  part- 
ners  is  bad  (c). 

3.  A  plea  in 
an  action  that 
was  discon- 
tinued, and 
wherein  no 
judgment  was 
entered,  is  not 
admissible  evi- 
dence against 
the  party  plead- 
ing  it  of  a  fact 
therein  a?erred. 


(a)  There  is  a  note  of  this 
case  in  Co.  Bankr.  Law,  11, 
8th  ed. ;  and  it  was  cited,  and 
approved  by  the  Court>  for  the 
doctrine  in  the  second  point 
here  stated,  in  Streatfield  v. 
HalUday,  3  T.  R.,  779 ;  also 
in  Scoti  V.  Franklin i  15  East, 
436« 

(h)  So  in  Hogg  V.  Bridges^ 
C.  B.,  H.  58  Geo.  3,  2  B, 
Moortr,  122,  it  was  held  that 
the  assignees  of  A  and  B^  bank- 
rupts under  a  joint  commission, 
could  not  maintain  an  action 
for  money  had  and  received; 
it  appearing  that  A  alone  hail 


committed  an  act  of  bank- 
niptcy;  and  'also  that,  under 
such  commission,  they  could  not 
recover  the  separate  property 
of  A. 

(c)  But  now  by  the  6  Geo. 
4,  c.  16,  s,  16  (continuing  the 
provision  of  the  3  Geo.  4,  c. 
81,  9,  8),  any  creditor  who 
may  petition  for  a  commission 
against  a  whole  firm  may  pe- 
tition against  any  number  of 
the  j^rtners  of  it,  and  the  com- 
mission will  be  valid.  Eden's 
Bankrupt  Law,  61,  2d  ed. 

(d)  On  lFedncsdajf,the  14th 
of  Juli/. 
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assignees  of  MarloTy  in  order  to  establish  their  title,  gave  in 
evidence  a  joint  commission  of  bankrupt  against  MarlaVy 
Stewart^  and  Boyd^  as  surviving  partners  of  one  AUeuy  and 
another  of  a  prior  date  against  Marlar  and  Stewart^  as 
partners  of  Boyd^  and  surviving  partners  of  Allen.  But  it 
was  proved,  that  there  was  no  such  distinct  partnership  as 
Marlar  and  Stewart^  exclusive  oiBoyd  (as  indeed  appeared 
upon  the  face  of  the  commission  against  the  two) :  and  the 
Judge  was  of  opinion  that,  under  that  commission,  the 
plaintiffs,  the  assignees,  could  not  support  their  title;  for 
that  a  joint  commission  against  two  of  three  partners  was 
void.  This  had  been  the  idea  of  those  whose  advice  the  as- 
signees had  followed ;  for,  soon  after  the  commission  had 
been  sued  out  against  Marlar  and  Stewart,  the  other  was 
obtained  against  all  the  three,  and  a  new  assignment  made  to 
the  same  assignees.  However,  upon  the  evidence  it  turned 
out  that  nothing  but  a  collusive  act  of  bankruptcy  could  be 
proved  against  Boyd;  who,  upon  the  supposed  invalidity  of 
the  former  commission,  had  been  sent  for  from  abroad,  and, 
by  concert  with  the  petitioning  creditor  and  the  assignees, 
had  been  denied  to  a  creditor.  Here  again  the  plaintiffs 
failed,  in  the  opinion  of  the  Judge ;  for  he  held,  that  the 
commission  against  the  three  could  not  give  the  assignees 
any  right  to  recover  in  this  action,  without  proof  of  a  distinct 
act  of  bankruptcy  by  each.  The  counsel  for  the  plaintiffs, 
foreseeing  both  these  objections,  had  begun  by  producing 
the  office  copy  of  a  record  in  a  former  action  brought  on  this 
very  note  against  the  same  defendants,  which  they  offered  as 
evidence,  if  not  conclusive,  at  least  admissible,  of  the  bank- 
ruptcy oi  Boyd,  as  well  as  of  the  other  two.  That  action 
appeared  to  have  been  brought  in  the  names  of  Marlar,  Pell, 
and  Dawn,  the  indorsees  of  the  note  before  the  death  of  PeU. 
The  defendants  pleaded  in  bar,  1.  the  general  issue ;  2.  that 
before  the  making  of  the  note  Marlar  was  a  trader,  and  in 
partnership  with  Stewart  and  Boyd  as  surviving  partners  of 
Allen;  that  they  all  three  became  bankrupts,  and  that  a 
commission  was  sued  out  against  them ;  and  so  proceeded  to 
state  specially  all  the  formal  proceedings  under  the  com- 
mission, including  the  assignment  to  the  plaintiff,  Allen,  and 
his  co-assignees.  To  this  plea  the  plaintiffs  had  demurred, 
and  showed  for  cause,  that  the  matter  pleaded  was  not 
matter  of  bar,  but  of  abatement.     It  appeared  that  the  de« 


1784. 
Allen 


Hartley. 


CASES  IN  MICH.  TERM  IN  THE 


1784. 
Allen 


Habtlet. 


XDurrer  bad  been  argued  {e) ;  but  the  counsel  for  the  plaiii- 
tifi*8  finding  the  opinion  of  the  Court  to  be  against  them,  a 
rule  to  discontinue  was  obtained,  and  no  judgment  entered. 
The  Judge  thought  this  was  not  competent  evidence  to 
sustain  the  bankruptcy,  1.  Because  there  was  also  a  plea  of 
the  general  issue ;  and  if  both  pleas  were  taken  together, 
which  he  thought  they  must  be,  then  the  note  itself  would  be 
overturned :  and  2.  Because  a  plea,  especially  since  the  sta- 
tute permitting  several  matters  to  be  pleaded,  when  th^e 
has  been  no  judgment,  nor  any  act  done  by  the  party  to  avail 
himself  of  the  plea,  is  to  be  considered  as  the  mere  allegation 
of  counsel,  and  no  evidence  of  the  facts  therein  asserted, 
against  the  persons  by  whom  it  is  pleaded. 

In  support  of  the  motion  for  the  new  trial,  the  three  dif- 
ferent points  which  had  been  over-ruled  at  GuUdhaU  were 
again  insisted  upon. 

1.  As  to  the  validity  of  the  commission  against  Mariar 


In  assumpsit  by 
ferenl  plain- 
tiffih  bankruptcy 
of  one,  and  an 
assignment  of 
his  eiTccUi,  is  a 
good  plea  in 


(e)  Mariar  v.  Hartley  was 
argued,  H,  24  G.  3,  by  Morgan 
for  the  plaintiffs  and  Wood  for 
the  defendants.  For  the  plain- 
tiffs it  was  contended,  that 
bankruptcy  is  a  dilatory^  not  a 
peremptory,  exception  5  for  that 
the  capacitv  to  sue  may  be  re- 
6tored>  as  by  superseding  the 
commission;  and  it  was  com- 
pared to  a  plea  oi  profession  in 
the  plaintiff^  which,  it  was  said, 
could  only  be  pleaded  in  bar 
when  the  ciemand  was  incurred 
after  the  profession:  and  Lutw. 
17.  was  quoted;  from  whence 
it  appears,  that  upon  a  plea 
that  the  plaintiff  is  excommu- 
nicated, the  ^lit  shall  not 
abate,  but  loquela  remaneat, 
sine  die,  quousque  &c.,  till 
plaintiff  shall  obtain  absolution. 
But  the  Court  said,  that  it  was 
matter  of  bar,  and  could  not 
be  pleaded  in  abatement ;  since 
there  could  be  no  better  writ 
given  to  the  plaintiffs.  It  was 
also  contended,  that  the  two 
solvent  plaintiffs  mip:ht  recover 
their  proportion  of  the  demand 


without  Mariar,  on  the  autho- 
rity of  Nelthorpe  and  Another 
Y.Donington,  B.  R.,  M,  26  Car, 
2.  2  Lev,  113.  But  the  autho- 
rity of  that  case  was  not  allowed 
by  the  Court,  who  said  it  had 
been  questioned  in  Fojt  v.  Han^ 
bury,  B.  R„  E.\6G.  3,  Cawp. 
445  ;  and  they  said  it  was  now 
settled,  that  where  a  defendant 
will  take  advantage  of  a  demand 
being  joint  against  him  and 
others,  he  must  plead  it  in 
abatement— T^fce  v.  Shute,  10 
G.  3,  5  Burr.  2611,  2  IT. 
Blackst,  695;  and  Abbot  v. 
Smitby  a  B.,  E.  14  G.  3, 2  W. 
Blacht,,  47 ;  but  that  he  may 
nonsuit  the  plaintiff  by  show- 
ing that  the  cause  of  action 
arose  from  a  contract  made 
with  him  and  others  jointly. 
Vide  Webster  v.  Scales,  ace. 
supra,  p.  7*  And  see  a  learned 
note  on  these  points,  1  Wil^ 
liams,  Saund.  p.  291,  b,  and 
Germain  v.  Frederick,  B.  J?., 
T.  25  G.  3,  there  reported. 
This  case  was  aocidentally 
omitted  in  its  proper  place. 
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and  Stewart,  the  couDsel  for  the  plaintiffs  contended  that 
those  two  persons  had  submitted  to  that  commission ;  and 
therefore,  if  it  should  be  held  necessary,  to  support  a  joint 
commission  against  two,  that  there  should  be  an  exclusive 
partnership  subsisting  between  them,  this  submission  was  an 
admission  on  their  part  of  such  partnership,  and  conclusive 
as  between  them  and  the  rest  of  the  world.     But  upon  what 
principle  or  decision  is  this  necessity  of  an  exclusive  part- 
nership founded?     In  the  case  of  Crisp,  a  bankrupt,  there 
was  a  separate  commission  sued  out  against  Crisp,  upon  a 
joint  debt  owing  by  him  and  two  other  partners:  upon  an 
application  to  the  Court  of  Chancery,  Lord  Hardwicke 
directed  (/)  that  an  action  should  be  brought  in  the  Court 
of  Common  Pleasyto  try  the  validity  of  the  commission ;  and 
upon  the  trial,  Willks,  C.J.,  reserved  a  case  for  the  opinion 
of  the  Court ;  and  there  it  was  determined,  after  solemn  ar- 
guDfient,  that  the  commission  was  valid  (g).    This  decision 
was  adopted  by  Lord  Hardwicke  {h),  and  was  posterior 
in  point  of  date  to  the  case  of  Beasley  v.  Beasley  (/),  which 
will  be  cited  on  the  other  side.     From  this  decision  it  ap- 
pears,  that  for  a  partnership  debt  a  separate  commission 
might  have  been  sued  out  against  Marlar,  and,  in  like 
manner,  another  separate  commission  against  StewaH;  and 
under  each  of  those  commissions  all  the  property  of  every 
sort  belonging  to  each  would  have  been  vested  in  the  com- 
missioners and  assignees.     But  why  should  the  unnecessary 
trouble  and  expense  of  a  commission  against  each  become 
necessary? — a  joint  commission  against  the  two  would  have, 
in   all  respects,  the  same  effect  as  separate  commissions 
against  each.    By  the  joint  commission  against  the  two,  all 
the  property  of  each  would  be  equally  devested,  as  if  two 
commissions  had  issued,  one  against  each;  and,  by  mar- 
shalling the  partnership  and  respective  debts,  the  Court  of 
Chancery  would  appropriate  and  fix  the  relative  order  and 
mode  of  paying  the  joint  and  separate  creditors  of  each,  in 
the  same  manner  as  if  there  had  been  two  commissions. 
The  objection  on  this  part  of  the  case  seems  to  be  founded 
on  an  idea  that  it  is  the  trade,  not  the  trader,  that  is  made  a 
bankrupt :  but  that  is  not  the  case :  bankruptcy  goes  to  the 


1784. 


(/)  By  an  order,  dated  18th 
Feb.  1742-3. 

(g)  See  a  fiill  report  of  this 
case,  hy  the  name  of  Crixp  v. 


Perriti,  miles,  467. 

(/«)   2d  Aug.  1744,   1   Atk. 
13^-4. 

0)  Cane.  1736;  1  Aik.07. 
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person,  not  to  the  particular  branch  of  business  in  respect 
to  which  the  act  of  bankruptcy  is  committed.  Whatever 
that  may  be,  as  soon  as  the  bankruptcy  happens,  all  the 
bankrupts  property,  and  not  merely  what  is  employed  in 
that  branch,  vests  in  the  commissioners. 

S.  But  if  it  should  be  the  opinion  of  the  Court,  that  to 
vest  the  property  of  Marlar  in  assignees  under  the  statutes 
of  bankruptcy,  either  a  separate  commission,  or  one  against 
the  whole  partnership,  was  necessary,  still  it  was  not  neoes« 
fliiry  in  a  case  like  this,  where  the  demand  was  for  a  debt  in 
which  he  alone  of  the  three  partners,  against  whom  the 
second  joint  commission  issued,  was  a  creditor,  to  prove  an 
act  of  bankruptcy  by  each.  It  is  perhaps  true,  that  the 
practice  has  been  to  require  such  proof  in  the  case  of  jcnnt 
commissions ;  but  that  practice  has  been  established  with  a 
view  to  those  instances  where  the  demand  was  founded  on  a 
joint  debt  due  to  all.  Is  it  not,  in  point  of  principle  and 
reason,  sufficient,  when  the  demand  is  only  a  debt  due  to 
Mcn-loTy  to  show  that  fie  has  committed  an  act  of  bank- 
ruptcy ?  Why  should  not  the  jcHnt  commission  in  such  a 
case,  though  void  as  against  the  two,  operate  against  him  as 
a  separate  commission  sued  out  on  a  joint  debt  ?  If  this 
would  be  reasonable  and  consistent  with  principle,  it  is  in- 
cumbent upon  the  counsel  for  the  defendants  to  show  some 
express  authority  to  the  contrary.  The  objection  is  grounded 
only  on  form,  not  on  the  merits ;  and  therefore  the  Court 
will  not  give  way  to  it,  unless  they  are  compelled  by  the 
cogency  of  positive  law. 

S.  Lastly,  supposing  it  necessary  to  show  the  bankruptcy 
of  Bo^i  the  plea  in  the  former  action  ought  to  have  been  re* 
4:eived  as  conclusive,  or  at  least  primdjacie  evidence  of  such 
bankruptcy.  In  the  case  of  Snow  v.  PhiUips^  reported  by 
Siderfin  (&),  it  was  held  that  a  bill  in  Chancery^  preferred  by 
the  same  party,  if  proceedings  have  been  had  upon  it,  is 
evidence  against  liim  of  the  matters  alleged  in  the  bill.  A 
fortiorij  a  plea  at  common  law,  which  is  of  a  more  solemn 
nature  than  a  bill  in  Chancery^  ought  to  be  evidence  against 
the  person  pleading  of  the  allegations  contained  in  it.  On 
this  plea  proceedings  were  had,  for  a  solemn  argument  took 
place :  the  plaintiffs  by  demurring  admitted  the  truth  of  the 
facts  alleged  as  fully  as  if  they  had  been  found  against  them 


{k)  B.  K.,  M.  16  Car.  2,  I  Sidetf.  220.1. 
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upon  the  trial  of  an  issue,  and  by  discontinuing  the  action 
gave  the  defendants  the  full  benefit  of  their  plea.  What  a 
contradiction  would  it  be,  and  how  repugnant  to  justice,  to 
say,  that  in  the  former  action  the  defendants  shall  have  the 
benefit  of  the  allegation,  that  Marlar,  Stewart^  and  Boyd 
were  each  of  them  bankrupts,  and  dead  in  law,  and  yet  that 
in  this,  which  is  founded  upon  the  defeat  of  the  plaintiffs  in 
the  former,  they  may  deny  that  very  allegation !  Shall  they  be 
permitted  to  assert  the  fact  when  they  can  derive  a  benefit 
from  it,  and  to  deny  it  when  it  makes  against  them  ?  It  is 
said,  that  to  allow  the  special  plea  in  this  case,  where  there 
was  also  a  plea  of  the  general  issue,  to  be  evidence  against 
thedefendants,  would  be  to  defeat  the  advantage  of  the  statute, 
which  gives  the  permission  to  plead  double.  That  would  be 
true,  if  this  plea  were  offered  in  evidence  to  overturn  or  con- 
tradict; as  if  a  plea  of  solvit  ad  diem  were  to  be  made  use 
of  to  contradict  another  of  non  est  factum.  But  this  is  a 
very  different  case ;  nor  does  it  seem  to  be  at  all  a  necessary 
consequence  that,  if  this  plea  is  taken  to  be  evidence  against 
the  defendants,  the  allegation  in  the  plea  of  the  general 
issue  is  to  be  also  received  as  evidence  of  the  non-existence 
of  the  debt.  Upon  that  plea  no  further  proceedings  were 
had.  Besides,  though  a  man's  allegations,  when  they  come 
to  make  against  him,  are  to  be  considered  as  admissions  on 
his  part,  it  does  by  no  means  follow  that  other  allegations  of 
his,  made  at  the  same  time,  which  operate  in  his  favour, 
must  be  taken  as  true.  There  is  a  case  in  the  law  of  Nisi 
Pritis^  of  Taylor  v.  Hcibnan  (/),  which  seems  very  much  in 
point  upon  this  quesdon.  In  an  action  of  debt  against  an 
executor,  the  defendant  had  pleaded  pUne  administravii  $ 
and  the  pliuntiff  admitting  the  truth  of  the  plea  had  taken 
judgment  of  future  assets,  qtiando  acdderint.  Afterwards 
an  action  being  brought  upon  this  judgment,  suggesting  a 
devastavit.  Lord  Mansfield  would  not  suffer  the  plaintiff 
to  give  any  evidence  of  effects  come  to  the  hands  of  the  de- 
fendant before  the  judgment,  because  the  plaintiff  had  ad- 
mitted that  the  defendant  had  fully  administered  to  that  time. 
It  may  be  said,  that  it  would  be  hard  if  a  sham  plea,  as  the 
common  one  of  a  judgment  recovered,  should  be  considered 
as  evidence  afterwards  against  the  defendant.     In  the  first 

(/)   Guildhall  sittings  after  term,   1/64;   Bull.  N.  P.,  2d 
edit  p.  169. 
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place,  would  it  follow  that  if  such  a  plea^which  is,  as  it 
were,  a  common  bar,  and  is  perfectly  understood  to  be  used 
merely  for  delay — should  be  held  not  to  be  evidence,  that 
other  pleas  of  a  different  description  are  not  ?  In  the  second 
place,  in  the  case  of  a  plea  of  judgment  recovered,  it  is  hard 
to  conceive  how  it  could  be  offered  in  evidence  in  a  sub* 
sequent  case ;  for  if  an  action  were  brought  on  such  sup- 
posed judgment,  not  the  plea,  but  the  judgment  itself,  must 
be  produced.  But,  lastly,  where  would  be  the  hardship 
upon  a  party  who  asserts  a  matter  deliberately  in  a  plea,  to 
bold  him  bound  not  to  contradict  that  assertion  afterwards  ? 
For  the  defendant  it  was  argued, 

1 .  That  it  would  be  absurd  to  support  a  commission  against 
A.  and  B.  as  partners,  when  no  such  partnership  ever  existed, 
and  when  the  commission  itself  stated  that  they  were  joint 
partners  with  C. 

2.  That  it  was  settled  law,  that  in  all  cases,  to  support  a 
joint  commission  of  bankruptcy  against  partners,  a  separate 
act  of  bankruptcy  must  be  proved  against  each  of  the  part- 
ners. This  was  expressly  laid  down  by  Lord  Hardwickr 
in  the  case  of  Beasky  v.  Betidey  (m) ;  and  the  universal 
practice  of  the  commissioners  has  been  consonant  to  that  de- 
termination.  There  is  one  argument  which  alone  shows  that 
it  must  be  so :  it  has  been  long  settled,  that  where  there  has 
been  only  a  joint  commission,  separate  creditors  may  come 
on  the  separate  estate  of  each,  without  having  recourse^to 
separate  commissions ;  but  this  would  be  extremely  absurd, 
if  the  j<Mnt  commission  had  not  been  grounded  on  the  sepa- 
rate bankruptcy  of  each. 

S.  The  case  in  Siderfitij  with  regard  to  bills  in  Chancery^ 
has  been  often  over-ruled,  and  the  contrary  settled  as  law  in 
a  variety  of  modem  decisions.  In  the  case  of  Lord  Ferrers 
V.  Shirley t  reported  by  Fitzgibbon  (n),  a  bill  in  Chancery^  to 
which  there  had  been  an  answer,  was  offered  in  efvidence  iu 
an  action  against  the  party  who  had  preferred  it ;  but  upon 
an  objection  that  a  bill  was  no  better  than  the  surmises  of 
counsel  for  the  better  discovery  of  title,  the  Court  would  not 
suffer  it  to  be  read.  So  in  Medcaife  v.  Medcalfe  (o),  though 
Lord  Habdwicke,  in  Clwmceryy  permitted  a  biU  preferred 


(m)  Cited  supra.  See  also 
Twiss  V.  Massetfj  Cane.  1737, 
1  Atk.  Q7. 


{n)B.R.,HAG.2,FUz^G. 
195-7. 

(o)  1  ML  63,  65,  io  Cane. 
1737. 
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by  the  plaintiff  to  be  read  against  him,  he  said,  that  at  law 
the  rule  of  evidence  is,  that  it  cannot  be  received  in  evidence, 
because  it  is  taken  to  be  the  mere  suggestions  of  counsel. 
And  in  a  case  before  Lord  Mansfield  at  Nisi  PHus  in 
the  year  I'IGT,  his  lordship  laid  down  the  same  doctrine. 
The  reason  is  equfdly  strong  against  the  admission  of  this 
plea  in  evidence,  which,  for  any  thing  the  Court  knows,  may 
be,  as  special  pleas  since  the  introduction  of  pleading  double 
frequently  are,  the  mere  suggestions  of  counsel.  Besides, 
how  can  it  be  reasonably  insisted  upon,  that  the  one  plea 
shall  be  received  in  evidence,  and  not  the  other  ?  If  both 
were  to  be  received,  the  first,  of  the  general  issue,  would 
defeat  the  action. 

Lord  Mansfield. — ^A  bill  in  Chancery  is  not  evidence 
in  another  suit,  except  merely  to  show  that  there  was  such 
a  bill  preferred,  and  the  nature  and  object  of  it. 

The  plaintiffs,  Allen  and  others,  set  up  two  commissions 
under  which  they  claim  as  assignees.  There  is  no  doubt 
but  a  commission  may  be  taken  out  against  one  partner,  or 
against  all  the  partnership ;  in  which  latter  case  the  assignees 
may  take  not  only  the  joint  but  the  separate  effects,  and  the 
Court  of  Chancery  will  marshal  the  creditors.  What  are 
the  objections  here  ?  To  one  of  the  commissions  it  is  ob- 
jected that  it  is  against  three,  and  only  two  were  bankrupts. 
This  is  clearly  bad.  No  authority  has  been  produced  to 
show  that  it  is  good  against  the  two.  It  is  the  same  thing 
as  if  no  commission  had  issued.  To  the  other  commission 
the  objection  is  that  it  is  against  two  of  three  partners.  This 
too  is  bad,  and  is  supported  by  no  authority. "" 

As  to  the  plea,  if  it  were  evidence  at  all,  I  should  bold  it 
to  be  conclusive.  But  the  plaintiffs  discontinued.  There 
was  no  judgment :  no  effectual  proceedings :  no  use  made  of 
the  plea.  If  there  had  been  judgment,  and  the  defendants 
had  made  use  of  it,  the  case  would  have  been  different. 
The  defendants  might  have  withdrawn  or  amended  this  plea. 
There  is  no  case  remotely  tending  to  the  doctrine  that  loose 
pleadings  under  counseFs  hand  shall  be  evidence.  An  an- 
swer in  equity  is  evidence,  because  it  is  upon  oath.  Where 
a  man  under  his  hand  avers  a  thing,  he  shall  be  bound  by  it ; 
but  a  man  is  not  bound  by  his  bill  in  equity,  and  no  man 
avers  his  plea  to  be  true,  in  such  a  manner  as  to  be  bound 
by  what,  on  better  advice,  as  matter  of  pleading  he  thinks 
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fit  to  abandon.     I  am  clear  on  all  the  three  grounds  that 
the  direction  was  right. 

The  rule  discharged. 


Wednesday, 
17th  NoTember. 

1.  Umgeisad- 
iPiBsible  in  eyi- 
denoe  toez- 
pbdn  the  COD- 
ttructioDofa 
policy  of  iD- 
mirance,  in  the 

n  written 
le  parties. 


Peeston,  Executor  of  Foulis,  v.  Gbeenwood. 

X  HIS  was  an  action  on  a  policy  of  insurance,  which  was 
tried  before  Buller,  Justice^  at  Guildludlf  at  the  sittings 
after  last  Trinify  Term,  when  a  verdict  was  found  for  the 
defendant. 

On   Wednesday  the  10th  of  November,  Bearcrqfi  ob- 
tained a  rule  to  show  cause  why  a  new  trial  should  not  be 

as  well M^inUie  granted ;  and  the  case  was  now  argued  by  Bearcrqfi,  Er^ 

common  printed  ^]^^^^  mA  Bower  for  the  plaintiff,  and  Lee  and  Wilsm  for 

the  questioQ  be,   the  defendant. 

J^f^pk^       "^^^  material  facts,  as  reported  by  Bulleb,  Justice,  were 

by  name,  in  a       as  follows. 

KIJb^^  Ae  "^^^  P^%  ^^  ^"  *®  s^^^P  *^^  -^«^'  ofHeriJbrd  «  from 
risk,  or  whether,  London  to  Madras  and  Bengal,  or  the  ship^s  last  port  of 
Snd^iS!^  discharge  of  her  Europe  cargo  beyond  the  Cape  of  Good 
Hope.^  On  the  1st  of  January,  1781,  the  owners  (of  whom 
Foulis  was  one)  entered  into  the  usual  charter-party  with 
the  East  India  Company,  at  the  head  of  which|[instrument 
was  written  "  For  China,"  that  being  the  customary  method 
of  expressing  the  destination  of  the  ship.  The  policy  was 
not  effected  till  May ;  and  the  ship  did  not  sail  till  June,  in 
the  same  year.  By  the  terms  of  the  charter-party  the  Go- 
vernors and  the  Presidencies  of  the  Company  abroad  might 
alter  the  destination  of  the  ship  after  her  arrival  in  Ifidia, 
and  might  employ  her  in  intermediate  voyages  in  that  coun- 
try. Part  of  the  outward-bound  cargo  was  destined  for 
China.  On  her  arrival  at  Madras  a  considerable  part  of 
her  cargo  was  unloaded ;  and  she  was  sent  by  the  Governor 
and  Council  to  Mastdipatam,  Before  she  could  be  unloaded, 
she  was  driven  on  shore  in  the  Madras  road  by  a  violent 
storm,  and  totally  lost,  having  still  on  board  that  part  of  her 
cargo  which  was  intended  {or  China.  The  premium  was  15 
guineas  per  cent. 

Bonham  and  Dallas,  two  eminent  and  experienced  bro- 
kers, who  were  produced  as  witnesses  on  the  part  of  the 
plaintiff,  proved  that  it  is  notorious,  and  well  understood  by 


place  waainu 
plied  in  the 
words  actually 
used,  it  is  ma- 
terial evidence, 
in  favour  of  the 
latter  oonstmc- 
tion,  that  the 
premium  in 
either  case 
would  have  been 
Che  same. 
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the  underwriters,  that  EaH  India  ships  are  subject  to  the 
control  of  the  foreign  Presidencies,  and  liable  to  be  employed 
in  intermediate  voyages  in  Indioj  and  to  have  their  course 
altered.  But  they  said  that,  by  the  usage  of  their  offices, 
when  China  was  meant  to  be  included  in  the  policy,  the 
word  *^  ChincT  was  particularly  expressed  (a),  and  that  this 
was  the  description  of  a  **  Coast  and  Bay''  voyage.  They  did 
not  agree  in  the  form  of  words  used  by  them  to  describe  the 
other  parts  of  the  voyage.  They  smd  (and  in  this  they 
were  corroborated  by  a  third  broker)  that  there  was  no  dif- 
ference in  the  premium,  whether  the  insurance  were  to 
Madras  and  Bengal^  as  in  the  present  instance,  or  to  Madras 
and  China. 

In  summing  up  to  the  jury,  the  Judge  told  them  the  ques* 
tion  was  whether  a  China  voyage  was  insured,  which  must 
depend  on  the  words  of  the  policy.  That  the  underwriter 
knows  nothing  of  and  has  nothing  to  do  with  the  charter- 
party,  and  all  he  need  to  take  notice  of  is  the  usage  as  to  the 
vojage  insui'ed.  He  thought  there  was  no  doubt  but  the  in* 
termediate  voyage  was  protected,  and  said  that  the  words  of 
the  policy  were  certainly  large  enough  to  cover  the  voyage 
to  China ;  but  that  Botiham  and  Dallas  had  proved,  that 
they  always  specified  China  by  name  when  they  insured 
voyages  to  that  country ;  and  there  was  no  usage  proved  of 
insuring  a  China  voyage  by  the  present  form  of  words ;  and 
directed  them  that,  if  they  found  the  usage  to  be  always  to 
describe  China  in  words,  their  verdict  should  be  for  the  de- 
fendant, otherwise  for  the  plaintiff. 

On  the  part  of  the  plaintiff  it  was  contended,  1.  That  the 


(a)  As  had  been  done  in  the 
policies  iD  three  causes  which 
had  been  tried  before  Btjller, 
Justice^  at  the  sittings  niGuUd~ 
hall^  after  last  Easter  Term,  viz. 
Gregory  v.  Christie  {ante,  vol. 
iii.  p.  419),  Jackson  v.  Mac" 
aulay,  and  Moffat  v.  Ward. 

In  the  first,  the  words  were, 
'*aiand  from  London  to  Madras 
and  China,  with  leave  to  touch, 
stay^  and  trade  at  any  port  or 
ports  whatsoever,  until  the  ship 
shall  be  arrived  at  her  loading- 
port  in  India  and  China"     In 


the  second,  which  was  on  the 
same  ship,  viz.  the  Fortitude, 
the  only  difference  from  the 
other  was,  that  the  policy  con- 
cluded, *'  until  the  shin  shall  be 
arrived  at  Madras  ana  China.*^ 
In  Moffat  V.  Ward,  which  was 
also  tned  before  Bullbr,  Jus* 
tice,  at  the  same  sittings,  the 
policy  was  on  the  ship  Bland^ 
fordf  and  concluded,  ''until 
the  ship's  safe  arrival  at  her 
last  port  of  discharge  in  the 
East  Indies  or  China," 
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evidence  of  usage  ought  not  in  this  case  to  have  been  left  to 
the  jury;  S.  That  upon  the  whole  case  the  verdict  was 
against  evidence. 

1.  It  is  a  general  rule,  where  the  words  of  a  written  con- 
tract are  plain  and  unambiguoos,  that  they  are  not  to  be 
interpreted  by  extrinsic  evidence.  What  was  the  subject- 
matter  of  this  insurance  ?->a  voyage  clearly  intended  at  the 
first  for  Chinaj  as  is  manifest  from  the  charter-party,  which 
was  entered  into  long  before  the  insurance  was  effected,  and 
from  the  nature  of  part  of  the  cargo.  As  to  the  parties  t:on- 
tracting,  the  imured  must  certainly  have  meant  that  the 
policy  should  extend  to  China,  because  his  object  was  to 
protect  his  property,  which  he  could  not  do  by  insuring  a 
different  voyage  from  that  which  the  ship  was  to  perform. 
With  regard  to  the  insurers,  it  appears  that  their  premium 
would  not  have  been  higher  if  China  had  been  expressly 
mentioned ;  and  though  it  may  be  the  custom  of  some  brokers 
to  insert  the  word  when  that  voyage  is  intended,  yet  where 
an  expresnon  tantamount  is  used,  that  comes  to  the  same 
thing ;  and  the  parties  are  not  to  be  permitted  to  narrow  the 
words  they  have  bound  themselves  by,  and  restrain  them  to 
a  sense  more  favourable  to  themselves  than  what  they  ob- 
viously import.  It  is  true,  evidence  of  usage  is  often  pro- 
perly admitted  in  the  construction  of  policies  of  insurance ; 
but  it  should  seem  the  following  distinction  ought  to  be 
made :  in  construing  the  ancient  formal  clauses  of  the  instru- 
ment,  such  evidence  is  proper,  to  show  how  they  are  and 
universally  have  been  understood ;  but  in  the  interpretation 
of  that  part  which  is  framed  or  adopted  by  the  parties  to  the 
particular  instrument,  and  contains  the  description  of  what 
they  mean  as  the  more  immediate  object  of  their  contract, 
they  ought  not  to  be  permitted  to  call  m  the  aid  of  extrinsic 
evidence  to  control  and  vary  the  plain  obvious  sense  of  the 
words  which  they  have  themselves  chosen  to  employ. 

S.  The  evidence  given  does  not  weaken  the  plaintiff's  case. 
It  did  not  appear  that  the  brokers  employed  had  ever  added 
the  word  *^  ChifuT  to  a  policy  where  the  former  part  of  the 
policy  was  worded  as  in  this  case.  In  the  cases  of  Gregory 
V.  Christie,  Jackson  v.  Macatday,  and  Moffat  v.  Ward,  it 
was  necessary  to  specify  ^*  Oiina;'"  because,  if  the  words 
*^  India,*^  or  '^  the  East  Indies^  only,  had  been  used,  a  voyage 
to  China  would  certainly  not  have  been  protected ;  since  that 
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country  in  common  language  is  never  cdnddered  as  compre- 
hended under  the  word  ^*  India*^  or  ^<  the  East  Indies  (5)/' 
But  here  the  words  being  "  or  the  last  port  of  discharge  be- 
yond  the  Cape  of  Good  Hope^  which  as  clearly  extend  to 
China  as  to  any  part  oilndia^  the  specific  mention  of  that 
country  became  totally  unnecessary.  At  most,  the  evidence 
of  the  brokers  amounts  to  nothing  more  than  proof  of  their 
opinion.  There  was  no  instance  shown  of  any  case  like  the 
present,  where,  upon  a  loss  happening,,  the  underwriters 
had  refused  to  pay  on  account  of  the  omission  of  the  word 

But  if  this  case  is  so  new,  if  it  is  res  iniegra^  and  the 
Court  entertain  a  doubt,  they  will  not  conclude  the  question 
by  this  verdict,  but  send  it  back  again  to  another  jury  for 
further  consideration. 

For  the  defendant  it  was  contended,  that  evidence  of  usage 
is  always  received  to  interpret  the  words  of  mercantile  con« 
tracts,  and  that  upon  the  evidence  in  this  case  the  scale  pre- 
ponderated very  strongly  in  favour  of  the  defendant.  It  is 
well  known  that  there  are  two  sorts  of  East  India  voyages--* 
the  one  called  the  *^  Coast  and  Bay"  voyage,  which  is  that 
described  in  this  policy ;  the  other  called  the  China  voyage. 
The  distinction  between  these  voyages  is  so  universally  un-. 
derstood,  that  no  underwriter  could  suppose  he  was  insuring 
a  China  voyage  by  a  policy  in  which  Madras  and  Bengal 
are  only  mentioned.  There  is  a  fallacy  in  saying  the  pre« 
mium  is  equaL     That  may  be  true  whether  the  voyage  be 
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(b)  Previous  to  the  trial  of 
Gregory  v.  Ckriitie  (ante,  vol. 
iii.  p.  41 9)>  at  the  same  sittings 
an  action  was  tried  upon  the 
same  policy  with  that  in  the 
present  case  of  Preston  v.  Green^ 
wood,  VIZ.  Preston  v.  Hobson, 
in  which  the  plaintiff  was  non- 
suited^ because  on  that  trial  no 
satisfactory  evidence  appeared 
of  the  right  or  usage  of  the 
Presidencies  to  direct  interme- 
diate voyages,  and  the  clauses 
in  the  charter-party  to  that 
effect  did  not  then  appear.  In 
Moffat  V.  Ward,  it  appeared 
that  the  ship  had  unloaded  all 
her  cargo  at  Madras,  and  waji 


afterwards  lost  ofa  her  way  to 
Bengal;  on  which  Bcllbr, 
Justice,  nonsuited  the  plaintiff; 
and  on  a  motion  last  Trinity 
Term^  to  set  aside  the  nonsuit, 
his  determination  was  confirmed 
by  the  Court,  on  the  ground 
that,  by  the  true  interpretation 
of  the  policy,  the  last  port  of 
discharge  was  not  the  port  where 
she  was  originally  destined  to 
discharge  part  of  her  cargo,  but 
that  where  she  did  in  fact  dis- 
charge it.  That  in  this  respct 
this  policy  differed  materially 
from  that  in  Gregory  v.  Christie, 
where  the  words  were,  **  her 
hading-port,'* 
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from  London  to  Madrw  and  China^  or  from  London  to 
Madrcts  and  Bengal:  but  by  the  construction  insisted  upon 
by  the  counsel  for  the  plaintiff,  this  policy  would  have  pro* 
tected  a  voyage  from  London  to  Madras^  Bengal^  and 
China^  and  yet  the  risk  in  that  case  would  be  ^luch  in- 
creased, and  the  premium  certainly  higher. 

[That  the  premium  would  have  been  higher  if  China  had 
been  mentioned  was  stated  by  Mr.  Tkoresby^  the  attorney  for 
the  defendant,  though  he  could  not  state  to  what  amount, 
nor  mention  any  particular  instance.] 

On  the  other  hand,  the  counsel  for  the  plaintiff  in  answer 
to  a  question  from  Lord  Mansfield  said,  that  the  defence 
on  the  ground  now  insisted  on  came  upon  them  by  surprise 
at  the  trial,  for  that  they  had  only  expected  the  objection 
which  had  been  made  in  the  former  cause  of  Preston  v. 
Hobson  (supray  note  b). 

Lord  Mansfield.— Usage  is  always  considered  in  con- 
struing policies  of  insurance,  even  when  no  difficulty  arises 
on  the  words  themselves.  But  here,  even  on  the  words,  it  is 
doubtful  to  me  whether  the  protection  extendsbeyond  iheEast 
Indies,  There  are  two  sorts  of  voyages,  and  the  distinction 
between  them  is  notorious.  Now  the  policy  having  spedBed 
Madras  and  Bengal,  the  subsequent  words,  "  or  the  ship's 
last  port  of  discharge  of  her  Europe  cargo  beyond  the  Cape 
of  Good  Hape^  may  be  restrained  to  mean  of  the  same  na- 
ture, in  the  same  course,  or  within  the  compass  of  that  sort 
of  voyage.  As  to  the  usage,  there  is  direct  proof  that  China 
has  been  mentioned  when  that  voyage  is  intended.  But 
what  sticks  with  me  is,  the  insured  appears  to  have  acted 
fairly.  He  had  the  charter-party  for  China  so  early  as 
Jannarffy  and  did  not  make  this  insurance  till  May.  There 
was  no  fraud  intended,  and  if  the  premium  would  have  been 
the  same,  the  underwriters  were  not  hurt ;  for  they  would 
have  got  no  more  if  China  had  been  mentioned.  Bengal 
is  specified  as  the  last  port,  but  an  alternative  is  given. 
The  argument  from  the  equality  of  premium  is  shaken  by 
what  Mr.  Thoresby  has  said:  but  it  is  proper  that  the 
case  should  be  reconsidered. 

Rule  absolute  on  payment  of  costs  (c). 

(c)  The  plaintiff  afterwards^  other  underwriter^  party  to  the 

under     a    consolidation     rule,  rule;  and   the   trial  came  on 

i^lected  to  try  the  question  the  before  Lord  Manspirld  and  a 

next  time  against  Christie,  an-  special  jury  on  Tuesday   the 
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14th  of  December,  1784.  Bear^ 
cro/t,  for  the  plaiotiff,  insisted, 
that,  as  the  underwriters  knew 
of  the  ship's  destination  (of 
which  it  was  proved  public  no- 
tices in  paper  were  delivered 
out  at  the  India  House  to  any 
who  would  apply  for  them), 
they  must  have  understood 
themselves  to  be  insuring  a 
voyage  to  China^  and  the  true 
way  of  reading  the  policy  was, 
*'  to  Madras  and  Bengal,  or  to 
Madras,  and  the  ship's  last  port 
of  discharge  of  her  Europe 
cargo  beyond  the  Cape  of  Good 
Hope."      ^ 

Lee,  for  the  defendant,  con- 
tended that  the  construction 
must  be  confined  to  ports  ejus- 
dem  generis;  and  that  if  the 
strict  words  of  the  policy  were 
attended  to,  it  would  enable  the 


ship  to  go  to  Madras,  Bengal^ 
and  China;  which,  a  broker 
proved,  would  have  made  a  dif- 
ference of  ten  per  cent,  in  the 
premium. 

Evidence  was  given,  for  the 
plaiutilf,  of  the  premium  being 
the  same  to  Coast  and  Bay,  and 
to  Coast  and  China,  where 
"  China'*  was  expressly  men- 
tioned. 

On  this  evidence  Lord  Mans* 
FIELD  directed  the  jury  that 
the  words  certainly  extended 
to  China;  that  there  was  strong 
evidence  of  the  underwriters 
so  understanding  it,  and  know- 
ing the  ship's  actual  destina- 
tion ;  and  therefore  that  the 
plaintiff  should  recover :  and 
the  jury  gave  their  verdict  ac- 
cordingly. 


1784. 
Preston 

V, 

Greek* 

WOOD. 


Hemmings  V,  Smith. 

X  HIS  was  an  action  for  debauching  the  plaintifTs  wifei 
and  getting  her  with  child.  The  trial  came  on  at  the  last 
assizes  for  Dur/iam  before  Heath,  /.,  when  a  verdict  was 
found  for  the  plaintiff. 

On  Monday  the  8th  of  November,  Sir  Thomas  Davenpm-t 
obtained  a  rule  to  show  cause  why  there  should  not  be  a  new 
trial,  on  these  grounds :  1 .  That  there  was  not  sufficient  proof 
of  a  marriage.  2.  That  if  the  Court  should  think  there  was 
sufficient  proof  of  the  fact  of  a  marriage,  yet  there  was  no 
evidence  to  identify  the  person  with  whom  the  criminal  con- 
versation was  proved,  and  to  show  her  to  be  the  woman  who 
was  married  to  the  plaintiff. 

This  day  the  facts  were  stated  by  Buller,  J.^  from  the 
report  of  Heath,  J].,  and,  as  far  as  material  to  state  them^ 
appeared  to  "be  as  follows : 

A  witness  swore,  that  in  the  year  1769  he  was  present 
when  the  plaintiff  was  married  in  a  church  at  Khisak^  in 
Ireland^  to  a  lady  of  the  name  oiRixon:  That  he  had  seen 
the  lady  and  the  plaintiff  frequently  together  before  mar- 

VOL.  IV.  0) 


Thunclay, 
18th  Novembef. 

In  an  action  of 
crinu  con,,  evi- 
dence of  a  mar'i 
riage  de  facto 
and  cohabita- 
tion, followed 
by  proof  of  a 
criminal  inter<« 
course  between 
the  defendant 
and  a  woman 
who  paMed  for 
the  plaintiflr*H 
wife»  is  suffi- 
cient to  go  to  a 
jury,  without 
absolute  proof 
of  the  identity 
of  the  former 
woman  and  the 
latter. 

Semb.  eyidence 
of  a  marriage, 
by  a  person 
present,  is  wf&m 
cient,  without 
proving  ex- 
pressly the 
reading  or  the 
service. 
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riage :  That  the  marriage  ceremony  was  performed  between 
the  hours  of  ten  and  eleven  in  the  morning :  That  in  the  year 
1777  or  1778  he  saw  the  lady  again  at  Cork^  where  she  then 
resided :  That  from  the  time  of  the  marriage  she  had  always 
gone  by  the  name  of  Mrs.  Hemniinga :  That  he  had  not 
seen  her  since  the  time  of  her  residing  at  Cork;  but  that  he 
had  no  reason  to  doubt  that  she  was  the  same  person  who 
lately  passed  for  the  plaintiff's  wife. 

Several  witnesses  proved  a  criminal  intercourse  in  the  years 
1782  and  1783,  at  Stockton^  between  the  defendant  and  a 
person  with  whom  the  plaintiff  had  cohabited  during  part  of 
that  period,  who  passed  for  his  wife,  and  went  by  his  name. 
Her  pregnancy  and  delivery  corresponded  with  the  time  of 
such  criminal  intercourse,  and  from  the  circumstance  of  an 
absence  of  the  plaintiff  from  England  for  many  months,  it 
was  impossible  he  should  be  the  father  of  the  child  of  which 
she  was  delivered.  The  learned  Judge  left  it  to  the  jury  to 
draw  the  inference  from  the  evidence  just  stated,  that  the 
lady  to  whom  the  plaintiff  was  married  in  Kinsale  was  the 
same  person  who  passed  for  his  wife  in  1782  and  178S. 
The  first  point,  viz.  that  the  actual  solemnization  of  the  mar- 
riage was  not  sufficiently  proved,  was  now  abandoned :  the 
Judge^s  report  had  put  an  end  to  that  question.  On  the  mo- 
tion it  was  stated  that  the  witness  could  not  speak  positively 
to  the  reading  the  marriage-service  and  ceremony;  but  Lord 
Maksfield  seemed  clearly  of  opinion  that  it  was  not  neces- 
sary to  prove  that  circumstance  with  such  scrupulous  ac- 
curacy. BuLLER,  t/.,  asked  whether  any  evidence  was  given 
at  the  trial  of  any  application  made  to  show  the  supposed 
wife  to  the  witness  who  was  to  prove  the  marriage,  and  it  ap- 
peared that  no  such  application  was  made. 

BoUon^  Serj.,  Chambre^  Tayhr^  and  Law  showed  cause 
against  the  rule.  They  argued  that  the  two  sorts  of  evidence 
produced,  coupled  together,  raised  a  presumption  of  identity 
proper  to  be  left  to  the  jury,  and  sufficient  to  establish  the 
fact,  imless  rebutted  by  contrary  proof.  The  defendant 
might  have  shown  that  the  person  in  question  was  not  the 
same  lady  who  had  been  seen  by  the  witness  in  the  church  at 
Kinsale.  The  cohabitation  of  the  plaintiff  with  that  person  as 
his  wife  was  directly  proved  down  to  1778 ;  and  if  the  person 
who  passed  as  Mrs.  Hemmings  in  1782,  and  was  so  called  by 
the  defendant  himself,  was  not  the  same,  it  was  incumbent 
on  the  defendant  to  make  that  out  in  evidence.    The  witness 
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who  attended  the  marriage-ceremony  in  1769  saw  the  wife 
in  1777  or  1778,  and  therefore,  according  to  the  defendant's 
case,  the  period  of  four  years,  from  that  time  to  1782,  is  the 
period  during  which  the  plaintiff  is  to  be  supposed  to  have 
changed  wives.  The  only  cases  on  the  subject  are  Morris 
V.  Miller  (a),  where  there  was  no  proof  whatever  of  an  actual 
marriage :  and  Birt  v.  Barlow  (6),  in  which  it  was  held,  that 
it  is  not  necessary  that  the  identity  of  the  parties  should  be 
proved  by  the  witnesses  present  at  the  solemnization  of  the 
marriage.  The  question  is  not  here,  whether  the  evidence 
was  as  satisfactory  and  conclusive  as  it  might  have  been, 
but  whether  it  was  so  weak,  that  the  Judge  was  called  upon 
to  nonsuit  the  plaintiff. 

Sir  Thomas  Davenport  and  Wilson^  in  support  of  the 
rule,  contended  that  better  proof  of  the  identity  must  have 
been  in  the  power  of  the  plaintiff,  and  therefore  he  ought 
to  have  produced  it.  In  fact  there  was  no  proof  of  co- 
habitation with  the  person  to  whom  the  plaintiff  was  mar- 
ried from  that  time  downwards ;  and  therefore  it  ought  not 
to  have  been  left  to  the  jury  to  presume  that  the  person 
with  whom  he  cohabited  so  long  afterwards  as  1782  was  the 
same. 

Lord  Mansfield. — The  law  is  well  settled  as  to  the 
evidence  which  the  plaintiff  must  give  to  prove  the  marriage 
in  an  action  for  criminal  conversation.  Reputation  will  not 
do  for  that  purpose :  a  marriage  in  fact  must  be  proved. 
But  the  identity  of  the  person  frequently  does  not  appear  to 
the  minister  who  performs  the  ceremony,  or  the  attesting 
witnesses.  Therefore  the  identity,  so  as  to  connect  the 
marriage  in  fact  with  the  person  in  question  in  tlie  action, 
may  be  proved  by  other  persons  or  circumstances.  Here 
the  question  is,  whether  there  was  any  evidence  of  identity  to 
be  left  to  the  jury.  As  to  the  weight  of  evidence,  it  depends 
on  this,  whether  it  is  or  is  not  answered.  Loose  evidence 
becomes  cogent,  when  it  is  not  answered.  It  is  clear  this 
woman  passed  as  the  plaintiff^s  wife  at  the  time  of  the  cri- 
minal conversation.  That  however  only  proves  a  reputation, 
not  an  actual  marriage.  But  then  there  is  a  witness  who 
says,  that  he  remembers  the  plaintiff  and  a  Miss  Rixon;  that 
they  were  acquainted,  and  that  they  were  married  together 
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Burr.  2057;  1  IV.  Biackst.  632. 


(6)  Dough  170. 
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in  the  year  1769 ;  that  he  saw  them  a  month  or  two  after- 
wardsy  and  again  in  1777  or  1778,  and  that  she  always  went 
by  the  name  of  Mrs.  Hemmings.  It  is  true  he  never  saw 
her  since  1778 ;  and  it  is  possible  she  may  be  dead,  and  the 
plaintiiF  married  to  another  person ;  but  evidence  need  not 
be  certain  to  every  intent:  Lord  Cofc^  defines  certainty  three 
ways  (Co,  Litt.  303.  a),  certainty  to  a  common  intent,  a  cer- 
tain intent  in  general,  and  a  certain  intent  in  every  particular. 
A  certainty  to  every  intent  is  not  required  here,  and  it  is  not 
the  business  of  the  Court  to  lean  in  favour  of  adultery.  I 
think  the  evidence,  though  weak,  was^  sufficient  to  be  left  to 
a  jury. 

BuLLER,  Justice, — The  question  is  only  whether  this  is 
evidence  to  go  to  a  jury ;  for  whether  weak  or  strong  is  not 
the  question.  Put  the  case  that  he  had  only  been  a  month 
in  England^  the  argument  is  the  same  as  it  now  is,  after  five 
years.  Upon  the  point  of  identity  there  is  no  difierence  be- 
tween this  action  and  others.  It  is  only  in  the  proof  of  a 
marriage  in  fact  that  it  differs.  Suppose  a  person  had 
claimed  as  the  heir  of  this  woman,  it  would  be  evidence  to 
be  received  that  she  is  the  same.  There  is  no  difference 
between  what  is  reputation  in  the  one  case,  and  in  the  other. 
Here  it  was  evidence  to  be  received ;  and  I  am  not  disposed 
to  think  the  jury  have  drawn  a  wrong  judgment. 

Rule  discharged. 


Whale,  Widow,  v.  Booth,  Sheriff  of  Kent  (a). 

-L  HIS  was  an  action  for  a  false  return,  which  was  tried  at 
Maidstone^  at  the  last  summer  assizes,  before  Gould,  J., 
when  a  verdict  was  found  for  the  plaintiff,  with  <£S5  damages, 
and  farther  damages  of  <£368,  subject  to  the  opinion  of  the 
Court  on  a  case  reserved. 

The  declaration  consisted  of  two  counts ;  the  first  stated, 
that  the  plaintiff  had  recovered  a  judgment  against  JViUiam 
WoodhamSi  and  John  Woodham^j  executors  of  fVilliam 
Woodhams  deceased,  as  well  for  a  debt  of  £800,  to  be  levied 

(a)  5.  C,  4  T.  R.  642. 
execution;  not. 
withstanding  the  plaintiff  in  the  action  against  the  executor  knew  they  were  assets. 

Sanb,  Otherwise,  if  he  had  known  of  an  unsatisfied  debt;  and  so  had  colluded  with  the  eze- 
tutor  to  make  a  devaitaviU 


Friday, 
*19th  November. 

The  goods  of 
a  testator  in 
the  possession 
of  his  executors 
are  taken,  and 
BfUd^  under  a 
JSeri  facias^  on  a 
judgment 
against  the 
executor  for  a 
debt  of  his  own, 
and  with  his 
consent:  the 
property 
passes  by  such 
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of  the  goods  and  chattels  of  the  testator,  which  were  in  their       1784. 

hands  at  the  time  of  the  testator^s  death,  to  be  administered, 

as  for  ^35  for  damages,  costs,  and  charges,  to  be  levied  of 

the  goods  and  chattels  of  the  testator,  &c.,  if  they  had  so 

much  in  their  hands,  &c. ;  and  if  not,  then  the  damages, 

costs,  and  charges,  aforesaid,  to  be  levied  of  the  proper  goods 

of  the  said  executors :  that  upon  this  judgment  the  plaintiff 

had  sued  out  a  writ  oi fieri  fadaSj  directed  to  the  sheriff  of 

Kent,  which  was  delivered  to  the  defendant,  being  then,  and 

until  and  after  the  return,  sheriff  of  that  county ;  but  that, 

although  the  executors,  before  the  return  of  the  writ,  had 

goods  and  chattels  of  the  testator's,  and  also  of  their  own, 

within  the  defendant's  bailiwick,  he  did  not  seize  the  same, 

nor  cause  to  be  made  thereof  the  said  debt,  damages,  &c. ; 

but  returned  nvUa  bona  both  as  to  the  goods  of  the  testator, 

&c.,  and  as  to  the  proper  goods  of  the  executors. 

The  second  count  corresponded  with  the  first,  except 
that  it  stated  that  the  defendant  had  seized  certain  goods 
which  were  of  the  testator,  and  also  certain  goods  which 
were  of  the  executors,  to  the  value  of  the  debt  and  damages 
respectively. 

The  plea  to  both  the  counts  was,  not  guilty. 

The  special  case  was  to  the  following  effect : 

The  testator  at  the  time  of  his  death  was  indebted  to  the 
plaintiff  by  bond  in  the  penal  sum  of  c£800,  conditioned  for 
the  payment  of  £400  and  interest.  He  died  about  three 
years  before  the  trial,  leaving  his  two  sons  William  and 
John  his  executors ;  who  on  his  death  did,  as  his  executors, 
possess  themselves  of  the  stock  of  a  farm,  which  had  been 
occupied  by  him,  and  other  personal  effects,  to  a  greater 
amount  than  the  money  due  on  the  bond.  The  plaintiff 
brought  an  action  on  the  bond  against  the  executors,  and 
obtained  judgment  in  Easter  Term^  24  G.  S.,  for  «f  800  and 
£SSy  to  be  levied  as  stated  in  the  declaration.  A  writ  of 
^ri  facias  being  sued  out  upon  this  judgment,  the  defendant, 
as  sheriff  of  JT^n/  (to  whom  the  writ  was  directed),  returned 
nuUa  bona,  both  as  to  the  effects  of  the  testator  and  those 
of  the  executors.  The  executors  were  indebted  on  their  own 
private  account  to  an  uncle  in  of  250,  secured  by  two  bonds, 
and  in  -P460,  secured  by  several  promissory  notes;  the  whole 
of  such  debt  to  the  uncle  amounting,  inclusive  of  interest, 
to  <£855.  To  secure  this  sum,  the  executors  confessed  a 
judgment  for  i*1712,  and  on  the  16th  o!  Februart/,  1783, 
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1784  judgment  was  signed,  and  on  the  17th  of  the  same  month  a 
writ  oi fieri  fadas  issued  to  the  then  sheriff  of  Kent^  indorsed 
to  levy  £860. 10*.,  by  virtue  whereof  he,  on  the  25th  of  the 
same  month,  seized  certain  goods  of  the  testator,  which  had 
remained  on  his  farm  since  the  time  of  his  death.  An  in- 
ventory of  those  goods  was  made  by  the  sheriff,  and  being 
valued  at  £559,  in  consideration  of  that  sum  he  executed  a 
bill  of  sale  to  one  Hore,  as  trustee  for  the  uncle,  who  knew 
that  some  of  the  goods  were  parcel  of  the  estate  and  effects 
of  the  testator. 

One  Mansfield  was  put  into  possession  under  the  bill  of 
sale  in  Marchj  1783,  and  one  of  the  executors  came  with  his 
family  to  reside  on  the  farm,  as  servant  to  the  uncle.  When 
the  plaintiff  issued  out  her  writ  of fieri/aciasy  the  defendant's 
bailiff  again  seized  the  goods  on  the  farm ;  but  the  under- 
sheriff,  apprehending  the  property  was  devested  by  the  bill 
of  sale,  returned  nulla  bona. 

The  question  stated  for  the  opinion  of  the  Court  was, 
whether  the  executors  had  so  far  conveyed  away  the  goods 
of  the  testator  as  to  deprive  the  plaintiff  of  her  claim  to  levy 
thereon  the  said  sum  of  £368. 

The  case  was  this  day  argued  by  George  Bond  for  the 
plaintiff,  and  Garrow  for  the  defendant. 

Bond. — The  question  in  this  case  properly  is,  whether, 
under  the  circumstances  stated,  the  return  is  true  in  point  of 
law.  In  the  first  place,  the  sheriff  acts  at  his  peril ;  and 
where  he  is  doubtful  as  to  the  property,  he  may  summon  a 
jury  to  ascertain  to  whom  the  goods  belong.  "  The  safest 
and  surest  method,^  says  DaUon^  ^^  for  the  sheriff  or  officer 
is,  to  inquire,  by  a  jury,  in  whom  the  property  of  the  goods 
is;  or  else  not  to  take  in  execution,  or  not  to  meddle  at  all 
with  any  such  goods  as  shall  not  plainly  appear  to  them  to 
be  the  proper  goods  of  the  defendant ;  for  it  seemeth  that 
the  officer  is  bound  at  his  peril  to  take  knowledge  whose  the 
goods  be ;  or  at  least  that  they  be  the  proper  goods  of  the 
defendant;  but  being  found  by  the  jury,  that  excuseth  the 
sheriff  (i).*"  Or,  because  such  an  inquiry  by  a  jury  may  be 
attended  with  difficulties,  he  may  apply  to  the  Court,  who 
upon  such  application  will  interpose  to  protect  and  assist  him, 

{li)  Dalt.  p.  1 46.  This  is  no  tion ;  per  Lord  Ellenborougb, 
protection  to  tlie  sheriff;  but  C.J.,  Payne  y.  DreWj  4  East, 
IS  merely  to  govern  his  discre-^    531. 
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in  the  case  of  concurrent  claims  of  property.  This  is  laid 
down  in  Shaw  v.  Tunbrtdge^  in  Blackstone's  Reports  (c). 
If  he  does  not,  the  general  practice  warrants  the  presumption 
that  he  is  indemnified  (d).  And  therefore  it  is  no  hardship 
upon  him,  if  he  is  made  liable  to  the  plaintiff,  when  he 
mistakes  the  owner  of  the  goods.  Particularly  in  actions 
against  an  executor,  the  sheriff  ought  to  be  cautious  in  re^ 
turning  nuUa  bofuu 

Upon  an  issue  on  the  plea  of  pleni  adminisiravit,  if  a 
verdict  is  found  for  the  plaintiff,  and  there  is  a  judgment 
and  a  writ  oijierifadaa^  the  Court  will  not  permit  the  sheriff 
to  make  that  return ;  but  he  must  either  levy  the  debt,  or 
return  a  devastavit     Woodward  v.  Chichester  (e). 

If  the  defendant,  therefore,  in  the  present  case,  has  com- 
mitted a  mistake  with  regard  to  the  property  of  the  goods, 
it  is  his  own  fault,  and  he  must  answer  for  it  The  property 
in  question  was  not  devested  by  the  first  judgment,  which 
was  confessed  by  the  executors  for  a  private  debt  of  their 
own.  The  exigency  of  the  writ  founded  on  that  judgment 
was,  to  levy  the  debt  on  their  goods.  Under  that  authority 
the  sheriff  had  no  power  to  seize  goods  in  their  hands,  as 
executors.  The  case  of  Ridler  v.  Punier  is  in  point  on  this 
head.  Upon  a  special  verdict  in  ejectment,  it  appeared, 
that  A.  and  his  wife  were  possessed,  in  right  of  the  wife,  of 
a  term  which  she  held  as  administratrix  to  her  first  husband ; 
that  A.J  being  indebted  by  contract,  conveyed  the  term  to 
B^  to  the  use  of  A»  and  his  wife  for  their  lives,  and  after^ 
wards  to  the  use  of  B. ;  that  A.  being  sued  for  the  debt, 
and  a  judgment  recovered  against  him,  a  writ  otjierijactas 
issued,  under  which  the  sheriff  took  the  term,  and  sold  it  to 
the  plaintiff;  and  the  question  was  whether  the  sale  was 
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(c)  C.  B.,  E.  16,  3.  2  W. 
BlacMAi^M,  VidLtR\9o  Cooper 
V.  Chitty,  B.  R,,  M.  30  G.  2  J 
1  Burr.  20,  37 ;  1  fV.  BlacksL 
6.5,  70;  and  Aldridge  and 
Another  v.  Irelmid,  B.  R.,  E. 
24  G.3.  MSS,  Where  Lord 
Mansfield  said,  he  should 
always  consider  the  sheriff  (?) 
and  the  party  as  the  same. 
That  it  IS  in  all  cases  the  she- 
ritPs  own  fault  if  he  is  not  in- 
demnified ;  for  that  the  Court 
will  never  force  him  to  pay  orer 


without  an  indemnity.  j4cc, 
per  Lawrence,  «/.,  in  Payne 
V.  Drcrv^  4  East,  535 ;  but 
where  a  sheriff  takes  upon  him- 
self to  act  without  an  application 
to  the  Ck>urt,  and  makes  his 
return,  he  must  be  bound  by 
his  own  act.    Jbid, 

{d)  Semple  v.  Lord  Ncxio^ 
haven,  B.  R.,  M.  24  G.  3. 

(«?)  C.  B.,  T.  2  Eiiz.  Dyer, 
185,  bf  as  cited  in  Wentw, 
Office  of  Ea'ccutor,  168. 
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1 784.  good.  The  Court  held  it  was  not :  **  for  the  term  being  iit 
right  of  the  wife,  as  administratrix,  even  if  it  had  continued 
in  the  hand  of  A.^  and  had  never  been  granted,  it  would  not 
have  been  extendible  for  the  debt  of  ^.,  and  if  he  had  had  it 
himself  as  executor,  it  would  not  have  been  extendible  for  his 
proper  debt  (/  )."**  This  case  only  confirms  the  doctrine  laid 
down  by  the  Court  in  that  of  Bransby  v.  Grantham^  which 
happened  several  years  before,  and  is  reported  by  Plowden 
(g)\  for  there  it  is  expressly  held,  that  where  the  executor 
of  an  executor  is,  as  such,  possessed  of  a  term  which  belongs 
to  the  estate  of  the  first  testator,  such  term  shall  not  be  put 
in  execution  for  the  debt  of  the  second  testator.  Those  two 
solemn  and  concurrent  authorities  are  not  contradicted  by  any 
subsequent  determination,  and  they  are  supported  by  the  rules 
and  principles  which  run  through  all  the  analogous  cases. 
Thus  it  is  laid  down  by  Lord  Mansfield,  in  the  case  of 
Howard  v.  Jemmett^  that  if  an  executor  becomes  bankrupt, 
the  commissioners  cannot  seize  the  specific  effects  of  his  testa- 
tor ;  not  even  money,  when  it  can  be  specifically  distinguished^ 
and  ascertained  to  have  belonged  to  the  testator,  and  not  to 
the  bankrupt  himself  (h) :  and  the  reason  is  stated  in  Gt/- 
berCs  Cases  in  Law  and  Equity^  viz.  because  the  testator's 
property  is  appropriated  to  pay  the  testator's  debts  (i). 

In  like  manner  if  a  man  is  convict,  or  attainted  of  felony 
or  treason,  or  outlawed  in  debt,  he  does  not  forfeit  the  goods 
which  he  has,  as  executor  (fc).  If  prof^rty  had  been  acquired 
by  a  villain,  his  lord  might  seize  it  (/);  but  that  right  of  the 
lord  did  not  extend  to  what  came  to  the  villain  as  executor. 
On  the  contrary,  if  the  lord  had  seized  goods  which  belonged 
^o  the  villain's  testator,  the  villain  might  have  maintained  an 
action  against  him,  and  would  have  recovered  damages  (m)« 
And  the  reason  for  those  decisions  appears  in  PincAon's  case 
(n) ;  where  it  is  said  that  executors  who  have  the  goods  of 

{f)  B,  R.,  H.  35  EL  Cro,  I  find  nothing  on  the  point  in 

£L29\.  that  part  of  the    year  books. 

(g)  B.  R.,  E,  20  EL  Pltmd.  Many  of  the  references  in  the 

525.  last  edition  of  that  book  ( 1 744) 

(//)  3  Burr.  1368-9;  B,  R.,  are  wrong.     (DougL) 

3  G\  3.  (/)  LittL  Villenage,  §  1/7. 

(i)  Myles  V.  Williams,  B.  R,,  (wi)  Ilnd.  §  192. 

12  Ann,',    Gilbert,  Mod.  Ca.  (n)   B.  R.,  M.  9  Jac.  I.  9 

318,  321,  323.  Co.  86,  b,  cited  in  Wentw.  Off; 

(/•)  Wentw.  Off.  ofEj'ec.  8f),  of  Exec.  88,  89. 
who  cites  24  Ed.  3,/  35  ;  but 
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their  testator,  in  another  right,  viz.  to  pay  the  debts,  &c.  of  1784. 
the  testator,  shall  not  convert  them  to  their  private  use,  with-  ^^^-m^' 
out  paying  the  just  and  true  debts  of  the  testator ;  for  thai  Whale 
would  be  against  justice  and  right,  and  against  the  office  of  ^' 

executors,  who  are  but  ministers  and  dispensers  of  the  goods  -"Ooth. 
of  the  dead(o).  If  the  executors  had  brought  an  action  of 
trespass  against  the  sheriff,  for  taking  the  goods  in  question 
under  the  execution  against  themselves  for  their  private  debt^ 
the  sheriff  could  not  have  justified  the  taking.  This  I  con* 
tend,  not  on  any  express  decision,  but  from  the  consideration 
of  the  ancient  form  of  proceeding  by  executors  in  such  an 
action.  The  form  of  the  writ  is  to  be  found  in  FitzJierbert  (p). 
•*  KA.  and  J5-,  executors  of  the  testament  of  C.,  shall  make 
you  secure,  &c.  then  put,  &c. ;  wherefore  he  took  and  carried 
away  four  oxen,  &c.,  which  were  his,  the  said  C\  of  the 
price  of,  &c.,  found  in  the  custody  of  them,  the  said  execu-i 
tors,  at  D.,  and  other  enormities,  &c.,  to  the  delaying  of  tlie 
execution  of  the  will  (xfbresaid^  &c.  This  special  conclusion 
to  the  writ  is  no  longer  used ;  but  it  shows  what  the  law  is ; 
and  upon  an  action  for  returning  nuUa  hoixa  to  such  a  writ, 
ihe  fieri  f (ados  against  the  goods  of  the  executors  would  be 
no  defence.  I  do  not  deny  that  an  executor  has  the  power 
to  dispose  of  the  goods  of  his  testator.  But  had  there  been 
any  alienation  by  the  executors  in  this  case  ?  I  say  there 
had  not.  A  judgment  confessed  is  no  alienation.  At  com- 
mon law  the  property  was  in  no  case  bound  till  the  teste  of 
the  writ,  and  now,  by  the  statute  of  frauds  (9),  not  till  the 
time  when  it  is  delivered  to  the  sheriff.  Here  it  is  not  enough 
to  say  that  the  executors  have  been  guilty  of  a  devastavit: 
The  seizure  by  the  sheriff  was  improper  and  void.  I  know 
of  no  instance  but  that  of  a  distress  for  rent,  and  some  cases 
of  prerogative  process  out  of  the  Court  of  Exchequer,  where 
the  property  of  one  man  may  be  seized  for  the  debt  of  an- 
other (r).  Suppose  this  had  beenrthe  case  of  church  wardens, 
instead  of  executors ;  upon  an  action  against  them,  would 
the  seizure  of  the  church  bible  or  the  communion  plate  have 

(o)  Ibid,  88,  b.  possession  of  a  trader,  who  be- 

Ip)  F.  N>  B.,  new  ed.  198;  comes  bankrupt,  and  which  by 

old  ed.  87.  21  J.  1,  c.  19,  §  10  and  1 1,  the 

(q)  29  C.  2,  c.3,^  1 6.  commissioners    are   authorized 

(r)  The  case  of  gbods  of  an-  to  sell  for  the   benefit  of  the 

other  person,  left  by  the  con-  creditors,  is  another  instance. 

sent  of  the  true  owners  in  the  {Doug.) 
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1784.  ^^^^  legal?  Or  could  the  sheriff  have  defended  himself, 
under  a^rijacias  for  their  private  debt,  against  a  demand 
at  the  suit  of  the  parish? 

Garrowj  contra. — Enough  has  been,  admitted  for  the  de- 
fendant's purpose,  in  the  close  of  the  argument  on  the  other 
side:  for  it  is  agreed  that  an  executor  has  the  unqualified 
power  of  aliening  the  goods  of  his  testator.  [Lord  Mans- 
field here  asked,  if  the  counsel  knew  any  stronger  instance 
of  the  power  of  an  executor  to  alien  than  that  of  Mead  v. 
Lord  Orrery  and  others,  before  Lord  Hard  wicke  (*)] .  The 
point  has  grown  into  a  principle,  and  is  stated  as  such  in  all 
the  general  writers  and  books  of  institutes.  The  single 
question  is  whether  a  bond  Jide  creditor,  who  has  obtained 
judgment  and  execution  for  a  fair  debt,  personally  due  by 
an  executor,  under  which  execution  there  has  been  a  sale  by 
the  sheriff,  shall  have  the  property  of  the  goods  overhauled 
by  a  creditor  of  the  testator.  [Lord  Mansfield. — There 
is  a  case  in  Equity  Cases  abridged,  where  an  executor  having 
sold  for  a  valuable  consideration  a  leasehold  estate  of  his  tes- 
tator to  A.,  who  had  notice  of  a  bond  debt  then  outstanding 
against  the  testator,  a  bill  was  filed  by  the  bond  creditor 
against  the  executor  and  A,,  for  a  satisfaction  out  of  the 
leasehold  estate ;  and  the  question  being,  whether  the  sale 
was  good  to  bind  the  bond  creditor,  it  was  decreed  for  the 
plaintiff,  first  at  the  RoUs,  and  afterwards  by  the  Chancellor 
on  an  appeal^  the  Chancellor  saying,  the  defendant  was  a 
party,  and  consenting  to,  and  contriving,  a  devastavit],  {t) — 
There  was  collusion  and  fraud  there;  but  this  case  admits 
that  the  transaction  was  fair.  If  it  had  been  fraudulent,  the 
jury  ought  to  have  found  a  general  verdict  for  the  plaintiff. 
Besides,  if  an  unfair  and  collusive  advantage  had  been  in- 
tended, the  parties  would  have  sold  the  goods,  and  turned 
them  into  money,  which  could  not  have  been  traced.  I  agree 
that  a  judgment  does  not  devest  the  property;  but  exe- 
cution executed  does.  The  case  of  Smallcomb  v.  Cross,  and 
others,  Sl^eriffs  of  London,  is  very  strong  to  this  point.  A. 
and  JB.  had  both  recovered  judgments  against  C.  Each 
sued  out  a  writ  otjierijadas;  that  of  A.  bore  teste  before 
that  of  B.J  but  JS.'s  was  delivered  to  the  sheriffs  at  nine 

(«)  3  Aik.  285  j  Cane.  19th  1  Eq.  Ca.  240,  o^.  29 ;  2  Vem. 
July,  1745.  616.    N.B.  This  is  the  thud 

0)  Crane  v.  Drake,  M.  1 70S;    vol.  of  the  8vo.  edition,  1806. 
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d^clock  in  the  morning,  andj.'s  not  till  ten  of  the  same  day.  1784. 
B.  would  not  take  a  warrant  from  the  sheriffs  to  levy  the  v^»v<i^ 
debt,  but  had  his  writ  indorsed  according  to  the  statute  of  Wbalb 
frauds  (u).    A.  took  a  warrant,  and  seized  the  goods  in  exe-  ^* 

cution,  and  the  sheriffs  sold  them  to  STnaUcomb.  After- 
wards they  seized  them  again  under  JB.'s  writ,  and  sold  them 
to  Cross.  Upon  this,  SmaUcofnb  brought  trover  against 
Cross  and  the  sheriffs.  The  cause  was  tried  before  Lord 
Holt,  and  was  afterwards  solemnly  argued  in  court,  when  it 
was  unanimously  held,  that  where  two  writs  of  execution  are 
delivered  to  the  sheriff  on  the  same  day,  he  has  not  an  elec- 
tion to  execute  which  he  pleases,  but  must  execute  that 
which  is  first  delivered ;  but  if  in  fact  he  levies  goods  by  vir- 
tue of  the  writ  last  delivered,  and  sells  them  (whether  such 
writ  was  delivered  on  the  same  or  a  subsequent  day),  the 
property  of  the  goods  is  bound  by  the  sale ;  the  party  cannot 
seize  them  by  virtue  of  the  writ  first  delivered;  although  he 
may  have  his  remedy  against  the  sheriff.  For  the  Court  said, 
sales  made  by  the  sheriff  ought  not  to  be  defeated;  because, 
if  they  are,  no  man  will  buy  goods  levied  upon  a  writ  of 
execution.  Under  the  circumstances  of  that  case  it  was 
held,  that  the  plaintiff  had  no  remedy  against  the  sheriff,  be- 
cause B.  would  not  take  a  warrant  to  levy  on  the  goods,  but 
seemed  to  have  a  design  only  to  keep  the  writ  in  his  pocket 
to  protect  6\^8  goods  by  fraud  (x).  If  the  executors  had  ever 
made  a  voluntary,  not  a  compulsive  sale,  of  their  testator^s 
effects,  and  had  paid  a  debt  of  their  own  with  the  money, 
nobody  could  have  questioned  the  validity  of  the  sale.  It  is 
the  duty  of  an  executor  not  to  pay  money  due  upon  an  usu- 
rious contract ;  and  if  he  does,  he  is  guilty  of  a  devastavit : 
but  a  creditor  of  the  testator  cannot  recover  back  the  assets. 
So  if  he  submits  a  debt  due  to  the  testator  to  arbitration,  and 
an  award  is  made,  allowing  much  less  than  was  really  due, 
a  creditor  cannot  overhaul  the  transaction.  So  if  a  debt  is 
released  by  one  of  several  executors,  that  shall  bind  them. 
In  the  present  case  the  sale  must  stand,  though  the  executors 
may  be  liable  to  the  plaintiff  for  a  devastavit*     If  the  exe- 

{a\  29  Car.  2,  c.  3,  §  16,  received  it. 
which  requires  the  officer  re-         (x)  1  Lord  Raym,  251;  B. 

ceiving  a  writ  to  indorse,  on  the  /?.,  M.   9   Will.  3  ;   S.  C\,   1 

back  thereof,   the  day  of  the  Sa/;fc.  320^  and  5  ilfofif.376. 
months  and  year,  whereon  he 
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1784:        cutor  himself  had  sold  the  goods,  no  question  could  have 
>^^-^«       been  made;  for  if  the  law  were  otherwise,  nobody  could 
Whalb       ever  venture  to  buy  of  an  executor.     But  the  sale  by  the 
^'  sheriff,  an  officer  of  the  law,  is  equally  binding ;  and  it  must 

be  observed  that  the  execution  and  sale  were  prior,  not  only 
to  the  plaintiff^s  execution,  but  to  her  judgment.  As  to  the 
old  authorities  which  have  been  cited  on  the  other  side,  they 
relate  to  the  question  between  executors  and  sheriffs ;  and 
there  is  no  doubt  that,  if  a  sheriff  will  take  the  testator^s  goods 
under  a  writ  of  execution  for  the  private  debt  of  the  exe- 
cutor, the  validity  of  the  execution  may  be  litigated  with  the 
sheriff  by  the  executor.  But  there  are  no  cases  where  a 
creditor  of  the  testator  has  been  permitted  to  question  such 
a  seizure  and  sale  by  the  sheriff,  when  the  executor  has  ac- 
quiesced. I  admit  the  law  to  be  as  has  been  cited  from  the 
case  of  Howard  v.  Jemmett  {y) ;  but  that  is  upon  the  prin- 
ciple that  the  assignees  have  no  better  right  than  the  bank- 
rupt himself  had;  and  supposes  the  property  to  have  con- 
tinued in  specie;  but  if  there  were  conversion  and  sale  by  a 
bankrupt  of  his  testator*s  goods  before  his  bankruptcy,  the 
money  would  vest  in  the  assignees.  The  answer  to  the  case 
cited  from  PUncden  ( z)  is,  that  the  trusteeship  of  an  exe. 
cutor  in  the  effects  of  his  testator  ceases  with  life,  and  there- 
fore he  cannot  devise  those  effects;  because  his  Mrill  does  not 
take  place  till  his  death:  and  the  direct  question  in  that  case 
was,  whether  the  devise  of  a  term  of  the  testator^s  by  the 
executor  was  good.  But  the  case  of  Nugent  v.  Giffard 
and  others  (aa)  is  exactly  in  point  in  favour  of  the  defendant; 
there  being  no  other  difference  between  that  and  the  present 
case,  except  that  there  the  sale  or  assignment  was  private, 
here  it  was  public,  under  judicial  process.  That  was  a  bill 
filed  against  trustees,  to  compel  the  assignment  of  a  mort- 
gage term  to  the  plaintiff.  The  mortgage  in  question  was 
vested  in  those  trustees  in  trust  for  A.  A.  died,  and  ap- 
pointed B.  his  executor,  who  made  an  equitable  assignment 
of  the  mortgage  term  to  the  plaintiff,  as  a  satisfaction  for  a 
private  debt  owing  by  B.  to  the  plaintiff.  Lord  Habd- 
wicKE  stated  the  question  to  be,  whether  the  creditors  of 
the  testator  could  follow  the  term  in  the  hands  of  the  plaintiff, 

(y)  Supra,  p.  40.  {aa)  1  Aik,  4C3  -,  Cane.  M. 

(z)  Supra,  ^.  40.  1737. 
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as  specific  assets ;  and  he  held  that  they  could  not,  but 
that  the  plaintiff  was  entitled  to  the  benefit  of  the  assign- 
ment. He  said,  at  law  the  executor  has  a  power  to  dispose 
of  and  alien  the  assets  of  the  testator;  and  when  they  are 
aliened,  no  creditor,  at  law,  can  follow  them ;  for  the  de- 
mand of  a  creditor  is  only  a  personal  demand  against  the  exe- 
cutor, in  respect  of  the  assets  come  to  his  hands,  but  no  lien 
upon  the  assets.  A  court  of  equity  will  indeed  follow  assets, 
upon  voluntary  alienations,  by  collusion  of  the  executor; 
but  if  the  alienation  is  for  a  valuable  consideration,  unless 
fraud  be  proved,  a  court  of  equity  suffers  it  as  well  as  a 
court  of  law,  and  will  not  control  it.  For  a  purchaser 
from  an  executor  has  no  power  of  knowing  the  debts  of  the 
testator ;  and  if  equity,  upon  the  appearance  of  such  debts 
afterwards,  would  control  such  purchasers,  nobody  would 
venture  to  deal  with  executors.  It  is  not  a  sufficient 
objection  that  the  plaintiff  took  the  assignment  with  notice, 
that  it  was  the  testamentary  assets  of  the  testator ;  for  if 
that  were  to  prevail,  it  would  affect  every  purchaser  from 
an  executor,  because  every  such  purchaser  must  have  that 
notice. 

Bondy  in  reply. — I  admit  that  the  debt  of  the  executors 
was  a  fair  bmidJUle  debt,  but  not  that  the  seizure  for  that 
debt  was  fair.  Nothing  is  found  on  that  head  in  the  case, 
one  way  or  the  other.  A  special  case  certainly  resembles  a 
special  verdict:  no  presumption  is  to  be  raised  in  either 
instance :  but  if  presumption  were  competent,  there  is  the 
strongest  ground  here  to  presume  collusion.  The  cases 
cited  for  the  defendant  all  go  upon  alienation  by  the  exe- 
cutor; but  that  differs  from  an  execution  against  him.  It  is 
no  answer  to  say,  that  the  plaintiff  may  sue  the  executors 
for  a  devastavit ;  for  she  has  a  right  to  insist  upon  a  satis- 
faction out  of  the  testator^s  goods.  In  the  case  of  Small^ 
comb  V.  CroaSy  there  was  no  question  similar  to  the  present. 
The  goods  there  were  liable  to  both  debts.  Where  an 
executor  pays  money  upon  an  usurious  contract,  it  is  an 
alienation.  As  to  the  danger  to  purchasers  from  a  sheriff, 
that  goes  to  every  case,  where  goods,  not  belonging  to  the 
defendant  in  the  writ,  are  seized ;  and  therefore  that  argu- 
ment proves  too  much.  Caveat  emptor^  is  the  old  rule ;  and 
this  is  one  of  the  cases  where  that  rule  is  applicable.  In 
Nugent  V.  Giffard  there  was  an  alienation ;  and  no  case  can 
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1784.  ^  cited,  where  an  execution  has  been  held  to  be  equivalent 
to  an  alienation. 

Lord  Mansfield. — ^The  general  rule  of  law  and  equity 
is  very  clearly  settled,  that  an  executor  may  dispose  of  his 
testator^s  assets ;  and  that  they  cannot  be  followed  by  any 
creditor  whatever.  A  creditor  has  no  lien  upon  them.  It 
would  be  monstrous  if  the  law  were  otherwise ;  for  no  one 
would  deal  with  an  executor  (whose  duty  in  general  it  is  to 
sell)  without  taking  an  account  of  the  whole  estate  of  the 
testator.  It  is  clear  that  an  executor  may  alien  ;  and  it  is 
also  clear  that  when  an  executor  aliens  his  testator^s  assets, 
the  purchaser  must  know  them  to  be  assets  for  the  payment 
of  his  debts.  That  is  no  objection.  It  is  no  evidence  of 
fraud :  for  the  testator'^s  debts  may  have  been  all  satisfied. 
Or,  if  not,  must  the  purchaser  look  to  the  application  of  the 
money  .^  It  is  clear  the  executors  may  alien  them  for  a 
debt  of  his  own,  either  absolutely  or  conditionally,  as  a 
security.  There  is  only  one  qualification  and  exception :  viz. 
where  there  is  an  express  contrivance  and  collusion  with  the 
executor  to  commit  a  devastavit.  Here  the  quesUon  is, 
whether  the  execution  falls  within  the  general  principle. 
The  testator  had  been  dead  three  years,  and  no  clidm  made 
by  the  plaintiff.  She  lies  by  all  that  time.  If  the  debts  had 
been  paid,  the  goods  are  the  property  of  the  executors.  They 
used  them  as  their  own.  A  stranger  cannot  tell  whether 
the  debts  have,  or  have  not,  been  paid.  Then  a  bond 
creditor  of  the  executors  takes  out  execution  against  them, 
before  any  thing  is  done  by  the  plaintiff.  It  is  true  the 
executors  might  have  disputed  the  seizure  with  the  sheriff; 
but  they  did  not :  they  consented  to  the  execution  and  sale; 
and  the  case  cannot  be  distinguished  from  an  alienation 
by  an  executor.  The  bill  of  sale,  acquiesced  in  by  the 
executors,  is  the  same  thing  as  a  direct  sale  by  them.  As 
to  the  fraud,  there  is  none.  It  is  stated  that  the  bond 
creditor  knew  that  some  of  the  goods  were  the  testator'^s ; 
but  not  that  he  knew  there  were  any  debts  unpaid.  It  has 
been  very  properly  admitted,  that  we  are  not  to  raise  any 
presumption ;  though  the  rule  is  not  so  strict,  as  in  the  case 
of  a  special  verdict 

WiLLEs  and  Ashhrst,  Justices^  were  of  the  same 
opinion. 

BuLLER,  J.^^Nugent  v.  Giffdrd  is  more  applicable  than 
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the  counsel  for  the  plaintiff  are  willing  to  aUow.  Lord 
Hardwicke  was  clear  that  the  assignment  was  good  at 
law;  and  only  inquired  whether  there  was  any  fraud.  I 
have  no  doubt  that  the  sale  by  the  sheriff  in  this  case,  being 
acquiesced  in  by  the  executors,  is  equivalent  to  an  assign- 
ment by  them. 

Judgment  for  the  plaintiff  as  to  the 

c£35;  and  for  the  defendant  as  to 

the  rest  (bb). 
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(AA)  In  Farr  v.  Newman,  4 
T.  J?.,  621,  it  was  decided  by 
the  Court  of  K.  B.  (dissentiente 
BuLLER,  J.)  that  where  the 
writ  at  the  suit  of  the  testator's 
creditor  comes  in  before  exe* 
cution  executed,  under  the  writ 
at  the  suit  of  the  executor's  cre- 
ditor, and  the  sheriff  has  notice 
that  the  goods  taken  are  the 
testator's  goods,  he  is  bound  to 
levy  under  the  writ  at  the  suit 
of  the  testator's  creditor.  In 
that  case  the  whole  law  on  this 
subject  is  fully  discussed;  and 
the  decision  of  Lord  Mans- 
field in  this  case  much  can- 
vassed: but  it  is  shown  by 
AsBURST,  J;  in  his  judgment, 
p.  645j  that  the  decision  of  the 
Court  there  by  no  means  in- 
terferes with  the  authority  of 
the  present  case ;  the  differ- 
ence being,  that  in  the  present 
case  the  bill  of  sale  was  made 
and  completed,  under  the  exe- 
cution, at  the  suit  of  the 
executor's  creditor,  before  the 
coming  in  of  the  plaintifTs  exe- 
cution for  a  debt  of  the  tes- 
tatJOT8.  Lord  Kenton  also  ex- 
presses his  assent  to  the  doc- 
trine here  delivered  by  Lord 
Mansfield.  There  is  a  state- 
ment of  this  case,  and  of  the 
judgment  of  the  Court,  in  a 
note  to  Farr  v.  Nemman,  p.  625. 
The  doctrine  upon  which  the 
principal  case  is  distinguished 
from  Farr  v.  Newman,  is  con- 
firmed by  the  decision  of  the 


Court  of  K.  B.,  in  Pai/ne  v. 
Drevo,  4  East^  523,  where  it 
was  held,  that  the  property  in 
goods  taken  in  execution  is  not 
altered  till  the  sale.  Many 
other  points  on  this  subject  are 
there  also  considered.  Lord 
Eld  ON,  also,  in  the  case  of 
M'Leod  V.  Drummond,  1 7  Ves, 
168,  expresses  his  satisfaction 
at  the  decision  of  Farr  v.  New" 
man. 

In  Quick  V.  Staines^  I  B.  & 
P.  293,  the  principal  case  is 
alluded  to  by  the  Court  with 
approbation:  and  it  was  there 
held,  in  conformity  with  this 
case,  that  an  executrix  having 
treated  goods  as  her  own,  and, 
after  a  subsequent  marriage, 
as  the  goods  of  her  husband, 
could  not  object  to  their  being 
taken  in  execution  for  the  hus- 
band*s  debt. 

•*  In  equity,  it  seems  to  be 
now  established  (in  contradic- 
tion, as  it  should  appear,  to 
some  former  decided  cases),  that 
the  executor  or  administrator 
can  make  no  valid  sale  or  pledge 
of  the  assets  as  a  security  for, 
or  in  payment  of,  his  own  debt, 
on  the  principle  that  the  trans- 
action itself  gives  the  purchaser 
or  mortgagee  notice  of  the  mis- 
application, and  necessarily  in- 
volves his  participation  in  the 
breach  of  duty."  fVilliami  on 
the  Law  of  Ea^ecutors.  Mr. 
Williams  cites  Bouney  v.  Rid-^ 
gard,  1  Cox,  I4C-148';  Scoiiv. 
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Tykr,  2  Dick,  712,  724,  5.  C. 
2  Bro.  C.  L.  431;  Hill  v. 
Simpson,  7  Ves.  142;  Andrew 
V.  Wrigley,  4  Bro.  C.  L.  136 ; 
Lord  Alvanlby*8  judgment, 
M'Leod  V.  Drummond,  \7  Ves, 
154-170)  Lord  Eldon' 8  judg- 


ment, /T^aii  V.  Robaris,4Madd. 
357  ;  Sir  J.  Lrach*8  judgment. 
See  also  Crane  v.  Drake,  4 
Vern.  616,  S.  C.  18  Vin.  Abrid. 
121  ;  Pagett  V.  Hashing,  Prec. 
ChauiX  431;  Gt/^.  i'y.  iJ^/?. 
111. 


Friday, 
19th  November. 


B£LL  and  Others,  Assignees  of  Beuce,  a  Bankrupt^  v. 

AULDJO. 


unmoe        ^ 
haano        ■*- 


An  insunmoe 
broker  has  no 
implied  au- 
thority to  pay 
totheanured 
loMes,  either 
total  or  partial, 
for  the  under, 
writer  who  em- 
ploys him. 


HIS  cause  came  on  to  be  tried  at  Guild/taU,  at  the 
sittings  after  last  Trinity  Term,  before  Bulleb,  /. — The 
jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinicm 
of  the  Court  on  a  case  reserved. 

The  declaration  was  in  assumpsit^  and  stated,  that  the  de- 
fendant was  indebted  to  Bruce,  before  he  became  a  bank- 
rupt, in  c£SOO,  for  premiums  of  assurance  due  on  divers  suras 
of  money,  before  that  time  subscribed  by  Bruce,  on  divers 
policies  of  assurance,  as  an  underwriter  and  assurer  to  the 
defendant.  There  were  also  other  common  counts  in  of- 
sumpsiL     The  defendant  pleaded  the  general  issue. 

The  facts  stated  in  the  special  case  were  as  follows :  Bruce 
underwrote  a  policy  of  assurance  on  goods,  the  property  of 
James  Davidson,  on  board  the  Juno,  from  London  to  Ha- 
lifax, on  the  29th  of  October,  1782.  The  Juno  was  cap- 
tured, retaken,  and  carried  into  Jersey  to  be  repaired,  and 
on  the  third  of  January,  1783,  Bruce,  and  other  under- 
writers, signed  the  following  memorandum :  "  We,  the  under- 
writers on  this  policy,  do  authorize  Mr.  Thomas'  MackreB 
to  send  over  a  person  to  Jersey  to  take  care  of  the  ship  and 
cargo  on  our  account,  and  to  cause  the  ship  to  be  repaired, 
and  to  proceed  to  London,  and  to  insure  to  the  amount  of 
our  interest ;  and  we  do  agree  to  settle  •^40  per  cent,  on 
account  of  this  interest.  The  person  to  draw  on  Thomas 
Slop  what  expenses  he  may  be  at,  by  signing  the  following 
adjustment  and  memorandum : 

"  *  Agreed  to  pay  <£40  per  cent  on  account. 
''London,  3rd  January,  1783— i?.  S.' 

''  Copy  of  the  declaration  on  the  Juno's  po- 
licy enclosed.  R.  B" 
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The  defendant,  by  the  direction  of  Davidsoti^  gave  credit 
to  Davidson  on  the  7th  of  January^  1783,  and  Davidson 
made  the  defendant  debtor  to  him,  for  the  said  £40  per 
cent,  in  their  books ;  and  about  six  weeks  afterwards  a  re- 
ceipt was  given  from  Davidson  for  the  said  £40  per  cent. 
But  the  name  of  Bruce  remained  on  the  policy,  adjustment, 
and  memorandum  at  the  time  of  the  bankruptcy,  and  was 
still  thereon  at  the  time  of  the  trial.  Bruce  became  a  bank- 
rupt on  the  3rd  of  Jffly,  1783. 

Baldmnf  for  the  plaintiffs,  began  by  contending,  that  the 
defendant  (who  it  seems  was  an  insurance-broker)  could  not 
in  this  case  avail  himself  of  the  payment  of  the  money  to 
Davidson  J  (supposing  him  by  law  entitled  so  to  do,)  because 
he  had  not  pleaded,  or  given  notice  of  a  set-off. 

WilsoUf  for  the  defendant,  insisted  that  in  this  action  it 
might  be  given  in  evidence  on  the  general  issue,  without  a 
notice. 

WiLLES,  AsHUBST,  and  Bulleb,  Justicesj  seemed  to 
think  that  it  could  not  be  given  in  evidence  (a) ;  but  Lord 
Mansfield  saying,  that  as  the  plaintiffs  had  not  made  the 
objection  at  the  trial,  they  would  not  allow  it  to  be  taken 
now ;  and  Baldwin,  waving  that  objection,  considered  the 
case  as  if  a  set-off  had  been  pleaded  (i). 

Baldwin  then  said,  that  this  was  not  a  new  question ;  for 
that  the  very  same  point  (viz.  that  an  insurance^broker,  as 
such,  has  no  implied  authority  to  act  for  the  underwriter, 
and  pay  the  loss  for  him,)  had  been  determined  very  lately 
in  this  court  in  the  case  of  Wilson  v.  Crichton  (c).  The  an- 
swer there  was  the  same  which  the  plaintiff  gives  here,  viz. 
that  the  credit  for  the  loss  is  given  by  the  insured  to  the 
insurer,  and  not  to  the  broker.  The  only  distinction  be- 
tween the  two  cases  is,  that  there  the  losses  were  total ;  here 
it  is  an  average  loss ;  and  that  can  make  no  difference  in  the 
principle :  the  bankrupt's  name  still  remains  in  this  case  on 


1784. 


Belx« 

V. 
AvhDJO, 


(a)  InfFliiteheady.  Vaughan^ 
T.  25,  3,  it  was  held  that  in 
actions  by  assignees  of  a  bank- 
rupt the  defendant  may  set- 
off, under  5  Geo.  2,  c.  30,  s.  28, 
without  pleading  it  or  giving 
notice.  There  is  a  report  of 
this  case  in  Cooke,  Bankr, 
Lffiv,  579.  It  is  cited  also  in 
Cuiien,  213, 214,  for  a  different 

VOL.  IV. 


pointy  viz.  that  a  broker  has  a 
lien  on  policies  for  a  general 
balance. 

(A)  That  such  a  plea  of  set- 
off would  be  good,  see  Ridout 
T.  Brough,  Camp.  133,  which 
overruled  R^al  v.  Larkin,  1 
Wils.  155. 

(c)  B.  U.,  i^.  23G.3,  flitfe, 
vol.  iii. 
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the  policy  and  in  the  adjustment :  therefore  he,  or  his  as- 
signees, who  stand  in  his  place,  still  continue  liable  to  the 
insured.  The  defendant  had  no  express  authority  from 
Bruce  to  pay  for  him ;  and,  no  such  authority  being  implied, 
it  follows  that  the  defendant  is  not  entitled  to  set-off  the 
adjusted  loss  against  the  present  demand. 

Wilsanj  on  the  other  side,  contended,  that  the  broker  is 
an  agent  on  both  sides.  Besides,  the  question  whether  the 
defendant  had  an  authority  from  Bruce  to  pay  the  money 
over  to  Davidson  seems  to  have  been  a  proper  subject  for 
the  consideration  of  a  jury.  [Bulleb,  /. — "  This  case  was 
in  fact  twice  tried;  for  it  was  called  on  one  day  in  the 
absence  of  the  defendant,  and  was  tried  again  the  next  day 
by  consent;  and  on  neither  occasion  was  it  contended  that 
this  was  a  question  for  the  jury."]  When  no  time  is  fixed 
by  the  express  terms  of  the  contract  for  the  payment  of  the 
loss  by  the  underwriter,  it  is  payable  immediately  upon  the 
adjustment.  The  broker  is  then  entitled  to  receive  it  from 
the  underwriter,  and  to  pay  it  to  the  insured.  It  seems  to 
be  admitted  that  if  the  defendant  had  struck  Bruce\  name 
out  of  the  adjustment  and  policy  when  he  gave  Davidson 
credit,  it  would  then  have  been  a  payment  for  Bruce^  and  a 
discharge  to  him  from  Davidson.  The  striking  out  the 
name  in  such  cases  has  the  same  effect  as  the  cancelling  or 
destroying  a  note  or  bond.  That  cannot  be  done  with  po^ 
licies,  because  there  are  generally  a  great  many  different 
underwriters  on  the  same  instrument.  But  a  receipt  has 
the  same  effect  as  the  cancelling  an  instrument  by  whid& 
the  debt  is  secured ;  and  it  is  stated  that  Davidson  gave  a 
receipt  for  the  £40  per  cent.  That  therefore  was  a  com- 
plete discharge  as  to  a  loss  of  £40  per  cent,  on  the  whole 
sum  insured.  And  it  was  the  only  sort  of  discharge  practi- 
cable here ;  for  the  name  could  not  have  been  struck  out  of 
the  policy,  because  it  was  not  a  final  settlement.  The  in- 
sured had  still  a  demand  against  Bruce  for  what  he  could 
have  proved  to  have  been  lost  beyond  the  £40  per  cent. 
In  Wilson  v.  Crichton  there  was  no  reason  why  die  name 
might  not  have  been  struck  out  of  the  policy,  because  there 
was  an  end  of  the  whole  transaction.  A  receipt  zoould  have 
done  there ;  but  there  could  be  nothing  else  here.  This,  there- 
fore, was  a  payment  by  Bruce.  He  never  was  called  upon 
by  Davidson,  and  therefore  will  be  presumed  to  have  known 
that  Jnldjo  had  paid  him :  a  payment  in  the  course  of  trade, 


V. 
AULOJO. 
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when  there  was  no  insolvency ;  for  the  bankruptcy  did  not  1784. 
happen  till  four  months  afterwards.  It  would  be  extremely  ^^'v^'^ 
hard  indeed  if  Davidson  should  have  this  money  to  refund  Bell 
to  AuklfOf  and  be  forced  to  rest  satisfied  with  a  dividend 
under  Bruce^s  commission. 

Baldwin,  in  reply. — There  is  nothing  in  this  case  to  war- 
rant any  presumption  that  Bruce  knew  of  the  transaction 
between  AvJdjo  and  Davidson.  It  does  not  appear  that 
the  money  was  to  be  payable  immediately  upon  the  adjust- 
ment. That  was  on  the  Srd  of  January ;  and  no  longer  after- 
wards than  the  7th,  Auldjo  takes  upon  himself,  without  any 
communication  with  Bruce,  voluntarily  to  transfer  the  credit 
to  Damdson.  The  receipt  was  not  taken  till  six  weeks 
afterwards.  A  general  authority  to  insurance-brokers  to 
pay  would  be  extremely  dangerous.  If  an  underwriter  be- 
came insolvent,  a  broker,  foreseeing  the  bankruptcy,  might 
go  and  pay  all  his  friends,  and  then  set-off  those  payments 
against  the  demands  upon  him  for  premiums. 

Lord  Mansfield. — The  decision  cited  is  very  much  in 
point.  There  is  no  special  authority,  nor  any  general  usage, 
stated  in  the  case ;  and  we  cannot  presume  such  an  usage* 
It  was  an  officious  payment.  As  to  the  striking  out  the 
name,  there  is  a  difference  between  striking  it  out  of  the 
policy,  and  out  of  the  adjustment. 

WiLLEs,  J. — It  seems  to  me  that  this  payment  was  made 
by  the  defendant  in  the  common  course  of  trade.  There  is 
a  material  difference  between  this  case  and  Wilson  v.  Crkh^ 
ton,  as  the  losses  were  total  in  that  case. 

AsHUBST,  J. — I  think  we  cannot  take  notice  of  a  sup- 
posed usage  for  brokers  to  pay,  which  is  contrary  to  common 
law,  unless  it  had  been  stated  in  the  case. 

BuLLSB, «/.— It  is  pretty  clear  that  one  point  decided  in 
Wilson  V.  Crichion  was,  that  brokers  have  no  general  au- 
thority to  pay.  If  that  is  so,  then  there  is  no  particular  au- 
thority proved  here.  To  bind  one  man  by  a  payment  made 
by  another,  there  must  either  be  a  request  before,  or  an  assent 
after,  the  payment.  Otherwise  no  man  behind  my  back  can 
make  me  his  debtor. 

Postea  to  the  plaintiffs. 
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Friday,  BbaDDYLL  V.  JoKES. 
19di  Noyember. 

If  goods  aie  JL  HIS  was  an  action  for  money  had  and  received,  in  which 

^r^?i^  a  verdict  was  obtained  for  the  plaintiff,  damages  £97. 10*., 

pkvied  by  the  Subject  to  the  opinion  of  the  Court  on  the  following  case : 

■AmJaX^rtbc  "^^^  plaintiff  was  landlord  of  certain  premises  occupied  by 

tenant  becoming  one  Samuel  Bradbury^  at  the  rent  of  £78  a  year.     On  the 

^^^^  28th  day  of  June,  1 780,  the  plaintiff  distrained  the  goods  of 

by  the  anig-  Brodbury  for  «f  97.  10*.,  rent  due  at  Midsummer,  1780. 

u^suc^^ff  BrcidbuTy  replevied  the  goods  by  giving  the  usual  replevin 

in  the  action  of  bond  with  two  sureties,  and  the  goods  were  re-delivered  to 

^tiiSi"r<r.  *^™-   On  the  24th  day  of  Oc^^,  1780,  Sr6k»ttfy  became  a 


iomo  habendoy     bankrupt.     The  defendant,  Jones,  and  one  John  Ball  were 

the  amount  of     chosen  assignees;  and,  as  such,  on  the  22nd  day  of  Novem-^ 

^  rent  against    ft^^  1 780,  Sold  the  goods  distrained,  and  all  the  other  goods 

an  i^ff  for"*    of  the  banlcrupt,  and  received  the  money,  which  was  more 

^'^eyhad  and    than  sufficient  to  pay  the  £97. 10*.  due  to  the  plaintiff.    On 

the  28th  day  of  Naoember,  1781,  John  Ball  became  a  bank- 

nipt,  and  the  defendants  Heaihfield  and  Jefferies  were  chosen 

his  assignees.    In  Michaelmas  Term,  1780,  the  plaint  on  the 

replevin  was  removed  from  the  Sheriff^ s  Court  into  the  ComF^ 

mon  Pleas:  and  the  present  plaintiff,  BraddyU,  obtained 

judgment  thereon  in  HUary  Term  following;  and  in  the 

same  term  sued  out  a  writ  of  retomo  habehdo,  returnable  the 

first  return  o{ Easter  Term:  on  which  the  sheriffs  returned, 

that  the  goods  were  eloigned. 

The  question  for  the  opinion  of  the  Court  was  whether 
the  plaintiff  was  entitled  to  recover. 

This  case  first  came  on  before  the  Court  on  Tuesday  the 
11th  of  Jkfoy,  E.  24  G.  8,  in  an  action,  as  above  described, 
in  which  Jones^  Heat/ifieldy  and  Jefferieslvrere  defendants; 
when  Stebbingj  counsel  for  the  plaintiff,  was  interrupted  by 
BuLLER,  J.J  asking  him  how  the  action  could  be  main^ 
tained  jointly  against  all  the  defendants ;  one  being  an  as* 
signee  of  the  bankrupt,  and  the  other  two  assignees  of  the 
other  assignee,  who  had  become  a  bankrupt  since  the  cause 
of  action  accrued.  It  was  suggested  in  answer,  that  the  ac- 
tion was  so  brought  by  the  direction  of  a  court  of  equity; 
but,  on  further  inquiry,  it  did  not  appear  to  be  exacUy  so. 
And  the  Court  being  clear  that  the  action  so  brought  could 
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Jones. 


not  be  supported^  judgment  of  nonsuit  was  given,  that  the 
plaintiff  might  bring  another  action. 

This  was  afterwards  done,  and  Jones  was  alone  made  de-    Bbaddyll 
fendant ;  and  a  similar  verdict  having  been  obtained,  the  case 
now  came  on  to  be  argued  on  a  special  case,  similar  in  every 
respect,  except  the  statement  of  the  parties  who  were  made 
defendants. 

Stelhing  for  the  plaintiff.  This  is  a  question  between 
landlord  and  tenant.  In  ex  parte  Plummer^  1  Afk.  103,  it 
was  held,  that  landlords  are  so  far  excepted  from  the  opera- 
tion of  the  bankrupt  laws,  that  they  may  distrain  for  rent,  even 
after  assignment  and  sale,  if  the  goods  are  not  removed,  al- 
though the  rent  distrained  for  be  more  than  one  year's  rent, 
the  case  not  being  within  the  statute  8  Ann.  c,  14,  s.  1,  which 
gives  a  year's  rent  on  executions.  The  case  ex  parte  Des- 
chamieSj  ibid,^  shows  that,  if  the  landlord  lies  by  till  after  the 
goods  are  sold  and  removed  from  the  premises,  and  then 
applies  to  a  court  of  equity  for  relief,  he  comes  too  late, 
having  lost  his  remedy  by  distress;  and  can  only  come  in 
pro  rcUdy  as  a  common  creditor.  Here  the  assignees  have 
exceeded  their  authority.  And  the  plaintiff  has  been  guilty 
of  no  laches.  The  assignees  can  have  no  better  right  than 
the  bankrupt;  and  they  are  liable  to  all  equities  which  affect 
him.  Walker  v.  Burrows,  1  Atk.  98,  Stracy  v.  Hvlse^ 
Dougl.  411,  Peters  v.  Soame^  2  Vem,  428.  The  case  of 
Mace  V.  CadeU,  Cowp.  232,  has  settled  the  true  construction 
of  the  statute  21  Jac.  I,  c.  19)  s.  11,  that  it  does  not  extend 
to  vest  in  the  assignees  all  goods  in  a  bankrupts  possession, 
but  only  those  which  he  has  power  to  sell  as  his  own.  I  con- 
tend here  that  the  tenant  could  not  dispose  of  these  goods 
after  the  distress.  The  lien  of  the  landlord  by  the  distress 
is  confined  to  particular  goods.  After  that  they  are  in  the 
custody  of  the  law,  and  these  goods  were  replevied  before 
the  bankruptcy.  The  assignees  in  this  case  must  be  consi- 
dered trustees  for  the  landlord.  Suppose  the  goods  were  not 
the  property  of  the  tenant  (in  which  case  they  might  equally 
have  been  taken  by  distress),  the  assignees  could  not  have 
sold  them.  If  it  be  said  that  the  form  of  action  is  mistaken, 
I  contend  that  the  money  may  be  recovered  by  the  plaintiff 
in  an  action  for  money  had  and  received,  under  the  doctrine 
of  the  case  of  Moses  v.  Macfi^rlane^  9,  Burr.  1005^  as  being 
money  got  through  an  undue  advantage  taken  of  the  plain- 
tiff's situation. 


54 


CASES  IN  MICH.  TERM  IN  THE 


1784. 


V, 
JONRS. 


Morgan  for  the  defendant. — ^This  is  quite  a  new  acdon: 
there  is  no  case  which  is  any  way  similar.  The  argument 
Ebaddyll  for  the  plaintiff  goes  to  establish  a  lien  on  the  goods,  in  what- 
ever hands  they  may  be  found,  and  would  extend  to  make 
all  goods  under  such  circumstances  inalienable.  I  admit 
that  the  landlord  may  distrain  after  bankruptcy  and  asdgii- 
ment;  but  he  cannot  follow  the  goods  if  removed. 

In  replevin  the  landlord  obtains  three  personal  sureties. 
If  they  are  insufficient,  the  sheriff  is  liable  to  him  for  the 
insufficiency  of  the  security.  Besides,  he  may  prove  his 
debt  under  the  commission,  so  that  there  is  not  much  hard- 
ship or  inconvenience  upon  the  landlord. 

Lord  Mansfield  (stopping  Morgan). — The  case  has 
happened  many  thousand  times;  and  it  would  be  quite  new 
to  support  this  action. 

AsHuasT,  J. — The  law  seems  to  consider  the  replevin- 
bond  as  the  only  security  to  the  landlord.  If  he  prevails, 
he  cannot,  on  a  retomo  habendo^  have  the  goods  otherwise 
than  as  a  pledge.  Therefore  he  cannot  be  entitled  to  re- 
cover, as  in  this  action,  the  money  for  which  they  are  sold. 

Postea  to  the  defendant 


Satuidav  WaDHAM  V.  MaRLOW  (a). 

20th  NoTember.    -^ 

1.  A  common  AN  debt  for  rent,  the  plaintiff  declared^  that  by  indenture 
Msignment  by  a  bearing  date  the  1st  of  January,  1 777,  between  the  plaintiff 
Bcceptanoe  of  of  the  one  part  and  the  defendant  of  the  other,  the  plaintiff, 
in  consideration  of  the  yearly  rent  and  covenants  therein 
reserved  and  contained,  and  on  the  part  of  the  defendant, 
his  executors,  administrators,  and  assigns,  to  be  paid  and  per- 
formed, demised  to  the  defendant,  his  executors,  admini- 
strators, and  assigns,  certain  premises,  in  the  said  indenture 
mentioned,  to  have  and  to  hold  the  same  unto  the  defendant, 
his  executors,  administrators,  and  assigns,  from  Christmag 
which  was  in  the  year  1775,  for  the  term  of  seven  years. 


rent  from  the 
assignee  by  the 
lessor,  or  some 
other  evidence 
of  his  asunl,  it 
not  sufficient 
(thoagh  the 
lessor  have  no- 
tice) to  dis- 
chsrge  the  lessee 
from  an  action 
of  debt. 

But,  2,  an 
assignment  un- 
der a  commission  of  bankruptcy  being  by  act  of  law,  and  under  the  statutes  of  bankraptcy^  is  a 
good  plea  indticharge  of  the  bankruptlessee  in  an  action  of  debt  for  rent  (ft). 

(a)  S.  C,  1  //.  BL  438  («),        (6)  See  6  Geo.  4,  c.  16,  *.  75. 
2  Chkt/s  Rep,  600. 
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yielding  and  paying  therefore,  yearly  and  every  year,  during 
the  said  term,  the  yearly  rent  of  £75,  at  the  usual  days  of 
quarterly  payments;  that  the  defendant,  on  the  said  1st  of 
January^  1777,  by  virtue  of  the  said  indenture,  entered 
upon  the  demised  premises,  and  continued  possessed  thereof 
till  the  expiration  of  the  term  on  Christmas  day,  178S.  The 
plaintiff  then  averred,  that  the  rent  for  one  year  and  a  half 
was  in  arrear,  on  Christmas  day,  178S,  and  still  continued 
due,  whereby  an  action  had  accrued  to  him  to  recover  the 
same  of  the  defendant 

The  defendant  pleaded,  1.  Nan  est  factum ;  2.  As  to 
one  quarterns  rent  due  at  Michaelmas^  1781,  that,  after  the 
execution  of  the  lease,  and  before  the  commencement  of  the 
action,  to  wit,  on  the  15th  of  December j  1781,  he  became  a 
bankrupt,  within  the  intent  and  meaning  of  the  several  sta« 
tutes  made  and  in  force  concerning  bankrupts ;  and  that  the 
said  quarter's  rent  became  due  before  the  time  when  he  so 
became  a  bankrupt,  and  of  this  he  put  himself  on  the  country; 
and  as  to  the  residue  of  the  sum  demanded,  that  the  plaintiff 
ought  not  to  maintain  his  action  thereof;  because  he  (the 
defendant)  being  a  subject  of  this  kingdom,  on  the  26th  of 
Julyy  1781,  and  for  a  long  time,  to  wit,  three  years  and 
upwards,  was  a  grocer,  dealer,  and  chapman,  &c.,  and  that, 
after  the  demise  by  the  plaintiff  to  him,  and  before  the  said 
residue  of  the  sum  demanded  became  due,  to  wit,  on  the  said 
26th  otJuly,  1781,  he  became  a  bankrupt.  The  plea  then 
went  on  to  state  in  detail  all  the  formal  proceedings  relative 
to  a  commission  of  bankruptcy  sued  out  against  the  de- 
fendant, bearing  date  the  17th  o{  December,  1781,  and  par- 
ticularly  the  common  assignment  by  the  commissioners. — 
That,  by  virtue  of  the  premises,  the  assignee,  before  the  said 
residue  became  due,  entered  into  the  said  demised  premises, 
and  was  possessed  thereof  till  the  end  of  the  term,  ^  all 
which  the  plaintiff^  had  notice.  Then  the  subsequent  pro- 
ceedings,  viz.  the  bankrupt's  last  examination,  and  the  exe- 
cution and  allowance  of  his  certificate,  previous  to  the  com- 
mencement of  the  action,  were  stated,  and  the  plea  con- 
eluded  with  a  verification. 

The  plaintiff  replied,  to  that  part  of  the  special  plea  con- 
cerning the  quarter's  rent  therein  mentioned,  and  which 
became  due  at  Michaelmas^  1781,  that  he  would  not  further 
prosecute  the  defendant  for  the  same,  and  demurred generaUy 
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as  to  the  other  part,  respecting  the  residue  of  the  demand, 
which  became  due  after  the  bankruptcy. 

This  case  came  on  for  argument,  the  first  time,  in  last 
Trinity  Term,  on  Tuesday^  the  22d  of  June^  when  Baldwin 
was  heard  for  the  plaintiff,  and  the  court  gave  judgment 
against  him,  without  hearing  S.  Heywoodj  who  was  to  have 
argued  on  the  other  ade. 

Afterwards,  on  the  last  day  of  that  term,  Baldwin  men- 
tioned some  cases  he  had  found  since  the  argument,  which 
he  said  were  in  favour  of  the  plaintiff;  upon  which  the 
Court  ordered  the  cause  to  be  restored  to  the  paper,  and  to 
stand  over  for  a  second  argument. 

On  Tuesday^  the  16th  of  November,  Bearcroft  argued 
for  the  plaintiff,  and  S.  Heywood  for  the  defendant. 

The  argument  on  the  part  of  the  plaintiff  was  to  the  fol- 
lowing effect : 

On  the  former  occasion,  when  this  demurrer  came  before 
the  Court,  the  case  of  Marsh  v.  Braee  (c)  was  referred  to  as 
an  authority  against  the  plaintiff;  but  the  facts  of  that  case 
went  a  great  deal  farther  than  the  present.  It  is  ti'ue  it  was, 
like  this,  an  action  of  debt,  not  of  covenant ;  but  it  was  there 
expressly  shown  in  the  plea,  that  the  plaintiff,  after  the  as* 
signment,  had  accepted  rent  from  the  assignee.  When  that 
is  done,  a  privity  is  established  between  the  assignee  and  the 
landlord ;  the  assignee  becomes  the  landlord's  tenant,  and 
the  original  lessee  is  discharged.  But  here  it  is  not  alleged 
in  the  plea  that  there  has  been  any  acceptance  of  rent  by 
the  plaintiff  from  the  assignee  of  the  defendant.  When  a 
lessee  assigns  his  term,  the  lessor  has  two  strings  to  his  bow: 
he  may  either  continue  to  call  upon  the  original  lessee  in 
respect  of  the  privity  of  contract,  or  on  the  assignee  in  re- 
spect of  the  privity  of  estate.  But  if  he  calls  on  the  assignee, 
be  relinquishes  his  right  of  proceeding  against  the  original 
lessee.  The  first  material  case  on  this  subject  is  that  of 
Walker  v.  Harris  (d).  That  was  an  action  of  debt  brought 
against  an  original  lessee  for  rent  in  arrear  after  an  assign- 
ment. The  case  was  solemnly  argued,  and  the  Court  una- 
nimously held,  that  the  action  lay,  notwithstanding  the 
assignment,  and  entered  very  fully  into  the  reasons  of  their 

(c)  B,R„  H.  II  Jacl.Cro. 
Jac.  334. 

((/)  B.  /?.,  E.  29  EL  3  Co. 


22,  a.    There  is  a  short  note  of 
the  same  case,  Moore,  35 1 . 
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judgment,  distinguishing  the  different  sorts^of  privity,  in  the 
manner  just  alluded  to,  and  dividing  them  into  three;  viz. 
1.  Privity  in  respect  of  estate  only,  as,  where  the  lessor 
grants  over  the  reversion,  there  is  only  privity  of  estate  be- 
tween the  grantee  and  the  lessee  [1],  and  when  the  lessee 
assigns  his  lease,  there  is  only  privity  of  estate  between  the 
lessor  and  the  assignee :  S.  Privity  in  respect  of  contract 
only,  **  which,^  says  the  report,  "  is  personal  privity,  and 
extends  only  to  the  person  of  the  lessor,  and  to  the  person 
of  the  lessee,  as  in  the  case  at*  bar,  when  the  lessee  assigns 
over  his  interest,  notwithstanding  his  assigning,  the  privity 
of  contract  remains  between  them,  although  the  privity  of 
estate  be  removed  by  the  act  of  the  lessee  himself  {e).^  8. 
Privity  in  respect  of  estate  and  contract  together,  which 
takes  place  between  the  original  lessor  and  lessee.  The 
reasons  why  the  privity  of  contract  should  continue  after 
the  lessee  has  assigned  are  also  given  by  the  Court  in  that 
case,  viz.  1.  Because  the  lessee  himself  shall  not  prevent, 
by  his  own  act,  such  remedy  which  the  lessor  hath  against 
him  by  his  own  contract ;  and,  2.  Because  the  lessee  might 
assign  the  term  to  a  poor  man,  who  should  not  be  able  to 
manure  the  land,  and  who  might,  for  need  or  for  malice, 
suffer  the  land  to  lie  fresh,  and  then  the  lessor  would  be 
without  remedy,  either  by  distress,  or  by  action  of  debt, 
which  would  be  inconvenient,  and  in  effect  concern  every 
man  (y).  The  case  concludes  with  the  general  position 
before  stated,  that  ^*  if  the  lessee  assigns  over  his  term,  the 
lessor  may  charge  the  lessee  or  his  assignee,  at  his  election  C 
adding,  which  is  all  that  was  determined  in  Marsh  v.  Brace^ 


[1]  It  is  said  in  the  case  of 
Thurshy  v.  Plant,  that  in  such 
case  the  grantee  of  a  reversion 
could  not,  at  common  law,  bring 
covenant  against  the  lessee^ 
though  he  might  deht^  but  that 
the  grantee's  right  to  bring 
covenant  is  founded  on  '62  H, 
«,  c,  34,  1  Saund.  238,  239. 

In  Nurstie  v.  Hnll,  1  Ventr, 
10  (which  seems  to  be  an  im- 
perfect note  of  the  same  case 
with  Thursh:^  v.  Plant,  vide  in- 
fra),  it  is  said  that  an  action  of 
covenant  lay  for  the  assignee  at 
the  common  law  ;  and  the  coun- 


sel for  the  defendant  in  Saunders 
contend,  on  the  authority  of 
Spencer's  case,  5  Co.  \7,  18, 
that  covenant  lay  at  common 
law  by  the  assignee  for  a  thing 
to  be  done  on  the  land.  Serjt. 
fFUllams,  in  his  edition  of 
Saunders,  p.  240,  n.  3,  says,  that 
the  better  opinion  is  that  the 
action  lay  not  sX  common  law ; 
and  cites  Barker  v.  Darner,  3 
Mod,  338 ;  Thrale  v.  Cornwall, 
1  WiU.  165;  and  Webb  v.  iJw- 
wtf,  3  71 /?.  401. 

(e)  3  Co.  23.  a. 

if)  I^id. 
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<<that  if  the  lessor  accepts  the  rent  of  the  assignee,  he 
hath  determined  his  election,  and  shall  not  have  an  action 
Wadham  against  the  lessee  afterwards,  for  rent  due  after  the  assign- 
ment {g)^*  The  next  case  is  that  of  Devereux  v.  Barlow 
(A).  That  also  was  an  action  of  debt,  but  brought  by  the 
lessor  against  the  assignee  of  a  lease.  The  defendant 
pleaded,  that  from  the  time  of  the  asmgnment,  and  from 
time  to  time  hitherto,  the  plaintiff  had  not  acknowledged, 
but  had  totally  refused,  the  defendant  as  his  tenant.  To 
this  plea  the  plaintiff  demurred ;  and  the  Court  adjudged 
that  the  plea  was  ill;  for  that  the  lessor  might  refuse  to 
accept  of  the  assignee  as  his  tenant  at  one  time,  and  yet 
accept  of  him  afterwards  at  any  time  he  pleased;  and  that, 
for  the  rent  then  in  arrear,  the  plaintiff  might  sue  the  first 
lessee  or  the  assignee,  at  his  election.  Then  came  the  case 
of  CoghU  V.  Freelove  (i),  which  was  to  the  following  effect : 
The  plaintiff  had  demised  certain  premises  to  one  Freelove 
for  twenty-one  years:  Freelove^  pending  the  term,  died  in- 
testate, whereupon  the  defendant,  who  was  his  widow,  ad- 
ministered ;  and  the  action  was  debt,  in  the  detinei,  for  rent 
in  arrear.  The  defendant  pleaded  that,  before  the  rent  in 
question  became  due,  she  had  assigned  the  lease,  and  all  her 
right,  title,  and  interest  thereunto,  &c.,  which  she  had  in  the 
premises,  and  that  the  plaintiff  had  notice  of  this  assignment 
before  he  brought  this  action ;  but  nothing  was  said  of  or- 
ceptance.  The  plaintiff  demurred  to  this  plea,  and  had 
judgment,  by  the  unanimous  opinion  of  the  Court.  On 
that  occasion  the  Court  took  notice  of  a  mistake  committed 
by  Lord  Coke  in  his  report  of  the  case  of  Walker  v.  Harris 
above  mentioned  (A:),  who  there  says  that  it  was  resolved  by 
PoPHAM,  C.  t/.,  and  the  whole  Court,  that  if  an  executor  of 
a  lessee  for  years  assign  his  interest,  debt  will  not  lie  against 
him  for  rent  due  after  such  an  assignment ;  whereas  Lord 
PoFHAM  himself,  in  reporting  that  very  case,  teUs  us  he  was 
of  another  opinion,  which  was  that,  so  long  as  the  covenant 
in  the  lease  hath  the  nature  and  essence  of  a  contract,  it 
shall  bind  the  executor  of  the  lessee,  who,  as  well  to  that  as 
to  many  other  purposes,  represents  the  person  of  the  testator, 
and  is  privy  to  his  contracts  (/).     After  pointing  out  this 


(g)  Ibid.  24,  b. 
{h)  B.  R.,  E.  21  Car.  2,  2 
Saund.  ISl. 

(i)  C.  B.,  M.2W.8lM.3 


Mod.  325. 
(k)  Supra. 
(/)  Poph.  120. 
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mistake,  the  Court,  in  CogkU  v.  Freelove^  goes  on  to  say, 
that  whatever  that  and  another  former  decision  may  have 
been,  *Mt  is  now  held,  and  with  great  reason,  that  the 
privity  of  contract  of  the  testator  is  not  determined  by 
his  death,  but  his  executor  shall  be  charged  with  all  his 
contracts  so  long  as  he  hath  assets;  and  therefore  such 
executor  shall  not  discharge  himself  by  making  an  assign- 
ment, but  shall  be  liable  for  what  rent  shall  incur  after  he 
hath  assigned  his  interest;  nay,  if  the  testator  himself  hath 
assigned  the  term  in  his  lifetime,  yet  his  executor  shall  be 
charged  in  the  delinet  so  long  as  he  hath  assets  (m).*"  On 
the  general  question,  the  authorities  which  have  been  just 
cited  go  beyond  what  it  is  necessary  for  the  present  plaintilF 
to  maintain.  But  another  question  remains,  viz.,  whether 
the  bankruptcy  and  certificate  of  the  defendant  amount  to 
a  discharge.  This  point,  in  its  present  shape,  may  be 
considered  as  perfectly  ne^ ;  for  as  to  the  case  of  Canirel 
V.  Graham  (n),  (that  case  had  been  referred  to  by  Boller, 
Justice,  on  the  former  argument),  the  note  in  Barnes  is 
very  short;  and  as  it  was  only  a  motion  for  discharging  a 
defendant  on  common  bail,  it  would  be  highly  dangerous 
to  draw  important  consequences  of  law  from  it.  If,  indeed, 
the  bankruptcy  is  considered  simply  as  an  assignment,  and 
it  often  is  to  be  so  considered,  the  authorities  already  cited 
directly  apply  and  are  decisive.  But  it  will  be  said,  the 
defendant  has  delivered  up  his  all.  Every  sort  of  property 
is  devested  out  of  him,  and,  although  this  is  a  debt  accruing 
after  the  bankruptcy,  yet,  as  it  arises  in  consequence  of  a 
contract  made  before,  and  the  land,  in  consideration  of 
which  the  contract  was  made  is  no  longer  in  his  power,  it 
would  be  extremely  hard  indeed  to  hold  him  still  liable  for 
the  rent.  The  answer  to  this  is  obvious.  The  bankruptcy 
was  the  defendant's  own  act :  it  is  always  so  considered ; 
insomuch  as  to  be  criminal  in  him.  The  constructive 
assignment,  therefore,  by  the  bankruptcy,  does  not  diiFer 
in  principle  from  a  common  assignment.  If  there  is  any 
hardship  in  the  case,  redress  must  be  looked  for  from  the 
legislature,  not  from  the  Court.  As  to  the  efiect  of  the 
certificate,  it  undoubtedly  only  discharges  debts  due  before 
the  bankruptcy  (except  in  cases  expressly  provided  for  by 
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statute) ;  and  there  cannot  be  a  stronger  argument  to  prove, 
that  no  part  of  a  rent,  reserved  at  a  certain  day  of  payment, 
is  a  debt  till  the  payment  day,  than  the  necessity  there  was 
for  an  act  of  parliament,  in  the  case  of  tenants  for  life,  who 
happen  to  die  between  two  payment  days,  to  entitle  the 
representatives  of  such  tenants  for  life  to  recover  a  share  of 
the  rent,  proportioned  to  the  time  that  the  deceased  sur- 
vived the  previous  quarter  day  (o).  Therefore  there  is 
nothing  in  the  circumstance  that  the  contract  was  made 
before  the  bankruptcy.  There  was  a  very  strong  case  lately 
in  the  Common  Plecu,  viz.  Aylei  v.  Jatnes  (j9),  which  was 
an  action  of  covenant  for  rent.  The  defendant  pleaded  a 
discharge  under  the  insolvent  debtor's  act ;  and  the  plain- 
tiff having  demurred,  the  plea  was  overruled,  on  the  ground 
that,  though  the  contract  was  made  before,  the  debt  (or 
damages)  did  not  accrue  till  after,  the  discharge.  The 
reason  is  the  same,  whether  the  action  be  debt  or  covenant. 
Heywood. — Before  entering  upon  the  argument,  it  is 
proper  to  premise,  as  a  material  circumstance  in  this  case, 
that  the  action  is  not  upon  an  express  covenant  for  the 
payment  of  the  rent,  but  is  merely  an  action  of  debt, 
founded  upon  the  reddendum  in  the  lease.  Now  rent, 
ex  vi  termini,  is  paid  out  of,  not  for  lands.  This  is  an 
established  and  well-known  rule;  and  if  authorities  are 
necessary  to  prove  that  it  is,  it  will  be  found  to  be  laid 
down  as  a  principle  in  Plowden  (g),  in  Coke  upon  Littleton 
(r),  and  in  CoWs  Reports  {a).  So  it  is  defined  in  Black" 
atonis  Commentaries  to  be  '*  a  certain  profit  issuing  out 
o^  lands  and  tenements  corporeal  (0«"  The  distinction 
between  an  express  covenant  and  the  covenant  in  law,  which 
arises  upon  the  mere  reddendum  in  a  lease,  is  equally  well 
established.  The  latter  is  a  covenant,  but  founded  on  a 
condition  precedent.  It  is  a  covenant  on  the  part  of  the 
lessee,  founded  on  a  condition  on  the  part  of  the  lessor. 
The  lessee  undertakes  to  pay  the  rent  on  the  condition 
of  his  enjoying  the  land  On  this  head  there  is  a  direct 
authority  in  Siderfin,  The  words  are,  '^  although,  upon 
an  express  covenant  to  pay  rent,  an  action  lies  against  the 


(o)  11  Geo.  2>c.  \9,9.  15. 

(o)  M.22  Geo.  3. 

(o-)  Browning  v.  Beston,  B. 
K,  Af.  2  &  3  Ph.^M.,  Plowd. 
132.     By  Ramsey^  arguendo. 


(r)  142,  a. 

(s)  WUUam  Cluns  case,  B. 
R.,  M.  1 1  Jac.  1, 10  Co.  127,  fl, 
128,  a. 

(0  2  Blackst.  Comm.  41. 
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lessee  for  rent  in  arrear,  after  bis  assignment,  yet  it  seemeth 
that  such  action  doth  not  lie  against  the  lessee,  upon  a  cove- 
nant in  law,  as  upon  ^yielding  and  paying^'*  after  the  as- 
signment (tt)/'  The  same  distinction  is  laid  down  in  Fisher 
V.  Ameers  (jt),  in  Brownkm:  for  it  is  there  said,  that  **  if  I 
covenant,  that  I,  my  executors,  administrators,  and  assigns, 
shall  pay  the  rent,  and  I  assign  over  my  term,  and  the  as- 
signee pay  the  rent  to  the  lessor,  yet  the  covenant  lieth 
against  the  first  lessee:  otherwise  it  is,  where  rent  is  reserved, 
and  no  covenant  to  pay  it;  there,  if  the  lessor  accept  the 
rent  of  the  assignee,  the  action  will  not  lie  against  the  exe- 
cutor of  the  lessee  [2].*"  The  law  therefore  is,  that  an  ex- 
press covenant  binds  the  first  lessee,  even  after  acceptance 
of  rent  from  the  assignee,  but  that  the  covenant  in  law, 
arising  out  of  the  reddendum^  does  not  bind  the  first  lessee 
after  assignment,  and  acceptance  of  rent  from  the  assignee, 
whether  the  form  of  the  action  against  the  first  lessee  be 
covenant,  or  debt,  though,  for  the  present  purpose,  it  is  only 
necessary  to  maintain  that  it  does  not  bind  in  such  case  when 
the  form  of  the  action  is  debt.  The  case  of  Bacheloure  v. 
Gage  (tf)  goes  the  whole  length  of  this  doctrine.  In  that 
case  the  lessee  had  covenanted,  for  himself,  his  executors^ 
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(ii)  B.  R.,  E.  22  Car.  2,  1 
Sid.  44  ?•  There  is  no  name 
of  the  case ;  nor  does  it  appear 
whether  it  was  a  dictum  from 
the  bench,  or  only  a  remark  of 
the  reporter. 

(*)  C.  B.,  H.  8  Jac.  1.  1 
Brownl.  20. 

[^2^]  So  it  is  laid  down  by  the 
Court,  in  Thursby  v.  Plants  B. 
R.,  E.  21  Car.  2,  1  Sound.  240, 
that  if  a  lessee  assign  his  term, 
and  the  lessor  accept  the  as- 
signee as  his  tenant,  the  lessor 
cannot  have  an  action  of  debt 
for  rent  against  the  first  lessee, 
by  reason  of  his  acceptance  of 
the  assignee,  which  liath  ex- 
tinguished the  privity  of  con- 
tract; but  still,  in  such  case, 
the  lessor,  after  his  acceptance 
of  the  assignee,  may  maintain 
an  action  of  covenant ;  and, 
for  this,  they  cite  Bachdoure 


V.  Gage,  from  Cro.  Car,  188,  as 
having  been  there  adjudeed. 
The  following  cases  are  cited 
by  Seijt.  fVUlianUf  loc.  cit.  in 
support  of  the  same  distinction. 
Marrovi  r,  Turpin,  Cro.  EUz. 
7 1 5,  and  Moor^  600 ;  Barnard 
V.  Godscal,  Cro.  Jac.  309  ;  Ba- 
cheloure y.Gage,  Cro.  Car.  188, 
and  W.  Jones,  223 ;  Norton  v. 
Acklane,  Cro.  Car.  579,  1  Roll. 
Abr.  522,  N.pl.  1,2;  Marnh 
Y.Bruce, 2 BtOstr.  152;  Glover 
7.  Cope,  4  Mod.  82 ;  Edwards 
V.  Morgan,3  Lev.  233 ;  Ashurst 
V.  Mingay,  2  Show.  133,  Lilly's 
Ent.  135,  5.  C;  Thrale  v 
Cornwall,  1  WUs.  165;  Chan- 
cellory. Pool,  Dougl.  765 ;  Eaton 
V.  Jacques^  ibid.  460 }  Ludford 
V.  Barber,  1  T.  R.  92. 

(y)  B.  R„  E.  6  Car.  1,  1 
W.  Jones,  223,  S.  C.  Cro.  Car. 
188. 
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and  amgns,  that  no  building  should  be  erected  on  the  land. 
The  lessee  assigned  his  term,  and  the  lessor  accepted  rent 
horn  the  assignee,  and  afterwards  brought  covenant  against 
the  first  lessee,  for  that  the  assignee  had  erected  a  building 
contrary  to  the  covenant;  and  the  Court  held,  that  the 
action  well  lay,  saying,  ^^  there  is  a  difference  between  a 
covenant  in  fact  and  a  covenant  in  law;  for  if  there  is  a 
covenant  in  law,  after  assignment  and  acceptance,  no  action 
lies  against  the  first  lessee;  but  if  there  is  a  covenant  in 
fact,  it  is  otherwise,  for,  there,  upon  the  covenant  in  fact,  an 
action  always  lies  against  the  first  lessee^  [S].  But  the 
principal  question  in  the  present  case  is,  whether  thexe  is 
enough  stated  in  this  record  to  be  equivalent  and  tanta* 
mount  to  an  acceptance  of  rent  by  the  lessor  tram  the 
assignees  of  the  defendant.  In  the  first  place  it  is  to  be 
observed,  that  there  is  in  the  plea  an,  averment,  that  the 
plaintiff  had  notice  of  the  bankruptcy  t  assignment,  and  entry 
of  the  assignee.  Now  the  acceptance  of  rent»  so  as  to  dis- 
charge  the  first  lessee,  only  operates  as  evidence  of  notiee  to 
the  lessor  of  the  change  of  the  tenant;  and  notice  in  any 
other  way,  though  there  has  been  no  acceptance  of  rent,  has 
the  same  effect.  The  case  of  Marsh  v.  Brace  is  reported 
at  much  greater  length  in  Bulstrode  {z)  than  in  Croke;  and 
by  the  report  in  Bulstrode  it  appears  that  the  question  was, 
whether  the  plaintiff  had  notice  of  the  assignment,  and  the 
Court  held,  that  the  acceptance  of  the  rent  was  suffident 
evidence  of  such  notice  [4].  The  same  point  is  to  be  found 
in  the  case  of  the  executrix  of  Henry  HasseU  in  Littieton^s 
Beports  (aa).  There  debt  bdng  brought  against  the  exe- 
cutrix of  the  original  lessee,  she  pleaded  an  assignment  by 
the  testator  before  the  day  of  payment;  and  upon  demurrer. 


[3]  The  report  adds,  that, 
upon  a  collateral  coFenaDt,  the 
action  only  lies  against  the  first 
lessee;  to  which  purpose  vide 
also  Co.  IMtL  1 15,  6. 

(z)  2  Bulstr.  151. 

^41  The  question  was,  whe- 
ther It  appeared  sufficiently,  by 
the  words  of  the  plea,  that  the 
rent  had  been  accepted  by  the 
plaintiff  from  the  assignee,  eo 
nomine,  as  assignee^  and  not  as 
agent,  or  servant,  to  the  first 


lessee ;  and  die  Court  held,  that 
the  acceptance  was  so  pleaded 
as  to  amount  to  an  allesatioa 
that  the  rent  was  accepted  from 
him  as  assignee.  It  does  not 
seem  to  have  been  argued  ur 
supposed,  that  mere  notice  of 
the  assignmentt,  without  assent 
by  the  lessor,  would  have  dis- 
bharged  the  lessee. 

{ad)  C. B.,  M.  3  CarA^IMU, 
53. 
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judgment  was  given  for  the  plaintiff,  the  Court  declaring,        1784. 
that  though  there  was  an  assignment  by  the  lessee,  yet,  if       \^^-m^' 
there  was  no  notice  to  the  lessor,  or  acceptance  of  rent,  the     Waduau 
defendant  was  chargeable. — (Buller,  /. — "  That  being  an 
action  against  an  executrix,  she  must  have  been  charged  as 
assignee,  and,  as  such,  was  liable  during  enjoyment  only, 
and  an  assignment  without  notice  or  acceptance  would  dis- 
charge her.") — What  has  been  said  hitherto  supposes  the 
privity  of  contract  between  the  lessor  and  lessee  not  to  be 
destroyed  by  the  bankruptcy,  but  to  remain  in  the  bankrupt, 
notwithstanding  the  proceedings  under  the  commission.     If 
such  privity  does  not  remain  in  him»  there  can  1)e  no  neces- 
sity, in  order  to  discharge  him,  that  there  should  be  an 
acceptance  of  rent  from  the  assignees.    Now,  either,  1.  the 
contract  is  transferred  to  the  assignees,  as  personal  repre- 
sentatives of  the  bankrupt;  or,  2.  it  was  totally  annihilated 
by  the  bankruptcy.     1.  The  assignees  are  to  all  intents 
personal  representatives  as  to  contracts.     In  other  words, 
the  privity  of  contract  is  transferred  from  the  bankrupt  to 
them.     The  cases  on  contingent  and  subsequent  debts  do 
not  apply  here.     This  is  not  in  the  nature  of  a  contingent 
debt.     The  rent  is  payable  for,  and  is  in  lieu  of,  the  land ; 
or,   as  it  is  said  in  the  case  of  Browning  v.  Beston  in 
Plowdtn  (M),  '*  the  one,  viz.  the  rent,  comes  for  the  other, 
z^.  the  land,  and  at  one  same  time  and  by  one  same  con- 
tract,  and  the  one  is  executory  for  the  other .^    The  contract 
arising  on  the  reddendum  in  a  lease  may  be  likened  to  a 
contract  to  receive  goods  by  instalments,  at  future  days,  on 
the  payment  of  certain  sums.     In  such  a  case,  the  assignees 
of   a  bankrupt  may  affirm   the  contract  by  paying  the 
money  when  due,  and  receiving  the  goods  for  the  benefit  of 
the  creditors,  and  this  would  totally  discharge  the  bankrupt. 
Here  the  plea  states  (and  the  demurrer  admits)  the  facts 
alleged  in  the  plea,  that  the  assignees  have  entered  on  the 
premises.      Therefore  they   have  affirmed  this  executory 
contract;  they  have  deprived  the  bankrupt  of  the  occui)a- 
tion  and  profits  of  the  land,  which  are  the  ground  and  con- 
sideration for  the  payment  of  the  rent     The  assignees, 
therefore,  and  not  the  bankrupt,  ought  to  bear  the  burden. 
In  the  case  of  Thursby  v.  Plant  (cc)^  it  is  asserted,  by  the 


ihbJB.R.,  M.2  8cSPh.k 
Af.,  Plowd.  131,  134. 


(cc)  B.  R.,  E.  21  Car.  2,  1 
Sound.  237,  S.  C.  \  Lev,  259. 
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counsel  on  the  one  side  (<2c2),  and  admitted  on  the  other  {ee)j 
that  the  assignment  by  the  commissioners^  under  the  statutes 
of  bankrupt,  transfers  the  privity  of  contract.  The  same 
doctrine  is  to  be  found  in  the  case  of  Nurstie  v.  HaU  in 
Ventris  (J^^,  which,  indeed,  seems  to  be  the  same  case  with 
Thursby  y.  Plant,  In  this  respect,  the  situation  of  the 
assignees  of  a  bankrupt  and  that  of  executors  is  the  same ; 
and  that  privity  of  contract  as  to  leases  is  transferred  to 
executors  is  settled  by  a  great  variety  of  cases,  as  it  also  is 
that  debt  lies  for  rent  by  the  lessor  against  the  executor  of 
the  lessee,  as  much  as  against  the  lessee  himself;  and  the 
reason  is  given  by  Lord  Hale  in  the  case  of  BouUon  v. 
Carwn  (ffg),  viz.  "  because  the  rent  is  a  charge  upon  the 
land,  and  nothing  shall  be  assets  but  what  is  over  and  above 
the  rent  [5]."  The  same  doctrine  ought  to  hold  with  regard 
to  the  assignees  of  a  bankrupt.  It  may  be  said  that  the 
asagnee  may  have  waved  the  term  in  the  present  case,  as  it 
has  been  formerly  held  that  executors  might  do.  The 
contrary,  however,  is  now  settled  as  to  executors.  They 
cannot  wave  a  term  without  totally  renouncing  the  executor- 
ship; though,  if  tliey  could,  they  must  plead  specially  that 
they  have  waved  the  term.  This  was  decided,  and  the 
reason  given,  in  a  case  in  1  Modem  (M),  where  the  Court 
said,  <^that  executors  could  not  wave  a  term,  though,  if 
they  could,  they  ought  to  plead  it  specially;  for  it  is 
naturally  in  them,  and,  primdjacie^  is  intended  to  be  of 
more  value  than  the  rent.  In  like  manner,  if  it  should  be 
held  that  the  assignees  of  a  bankrupt  may  wave  a  term 
which  was  in  the  bankrupt,  still  such  waver  must  be  specially 
pleaded;  which  not  having  been  done  in  this  case,  the  Court 
will  not  presume  a  waver,  but  will  consider  the  assignee  as 
holding  tbe  term,  and  liable  to  the  rent,  as  the  representative 
of  the  defendant.  That  the  term  is  no  longer  in  the  de- 
fendant is  dear.  The  assignee  might  surrender  it  without 
his  concurrence ;  and  if  he  were  to  pay  the  rent,  it  Qoes  not 


(dd)  Ibid.  239. 

(ee)  Ibid.  240. 

(ff)B.R.,H.2{)&2\  Car. 
2,  1  P^entr.  10. 

{gg)   B.   R.y    T.    1673, 
Freem.  336,  337. 

P31  ^«  P'  arguendo,  in  the 
case    in    1    Mod.    185,    cited 


infra. 

{hh)  Anon.  C.  B.,  T.26  Car. 
2,  I  Mod.  185,  S.  C.  (pro- 
bably) by  tbe  name  of  Tratile 
V.  King,  2  Jones,  169,  though 
there  reported  as  of  M.  33  Car. 
2. 
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seem  that  he  could  have  any  remedy  over  to  recover  it  back 
from  the  assignee.  The  inconvenience  and  hardship.  If  the 
contrary  doctrine  were  law,  would  be  enormous.  Suppose 
a  builder  who  has  erected  houses  to  a  great  value  upon  a 
building  lease  for  a  long  term  should  become  bankrupt. 
His  assignees  might  be  receiving  annually  for  the  houses  4 
or  .£^5000  a  year,  while  the  bankrupt  continued  liable, 
without  any  benefit  from  the  premises,  to  a  ground  rent 
perhaps  of  c£1000  a  year  during  all  the  remainder  of  the 
term.  But  if  the  first  position,  viz.  that  the  contract  was 
transferred,  has  not  been  established  to  the  conviction  of  the 
Court,  it  remains,  in  the  second  place,  to  show,  that,  at 
least,  as  far  as  respects  the  defendant,  it  was  totally  extin- 
guished by  the  bankruptcy ;  and  this  is  undoubtedly  the 
strongest  part  of  the  case.  Rent  being  reserved,  as  has 
been  before  stated,  out  of  the  profits  of  the  land,  and 
accruing  on  the  condition  that  the  party  paying  enjoys  the 
land,  it  follows,  that,  wherever  the  lessee  is  deprived  of  the 
land  against  his  will,  and  where  he  can  have  no  remedy 
over,  if  there  is  no  express  covenant,  but  only  the  common 
reddendum,  the  rent  is  also  at  an  end.  How  it  would  be, 
in  such  a  case,  if  there  were  an  express  covenant,  is  not  the 
point  here.  The  question,  where  the  lessee  is  deprived  of 
the  land,  should  always  be,  whether  he  has  any  remedy 
over.  This  gets  rid  of  all  the  cases  of  ouster  by  strangers, 
and  others  of  the  same  sort,  where  the  lessee  may  have  his 
remedy  by  action  of  trespass  or  otherwise;  Hayes  v. 
BlckersUiff  (ii),  Monk  v.  Cooper  {k/c).  If  a  lessee  be  evicted 
by  title  paramount,  or  if  the  lessor  enter  upon  the  whole, 
or  any  part,  of  the  premises,  the  lessee  is  discharged  from 
the  payment  of  the  rent:  thus  it  is  said  in  Andrews  v. 
Needham  (II),  that,  where  the  land  is  gone,  by  the  entry  of 
a  person  who  has  an  elder  title,  the  obligation  of  the  lessee 
is  discharged  [6] :  and  again,  in  KidweVy  v.  Brand  {mm\ 
**  If  the  land  be  recovered  upon  eign  title,  then  the  person 
shall  be  discharged  of  the  rent  from  thenceforward ;"  and, 


1784. 

Waduah 

r. 
Mar  LOW. 


(ii)  C.  B.,  E.  21  Car.  2, 
Vauoh.  118,  119. 

(kk)  B.  R.,  E.  13  Geo.  1,  2 
Str.  763. 

(//)  M.  40  &  41  El.  Nov, 
75. 

Q6]  The  question  there  was 

VOL.  IV. 


on  a  covenant  by  the  lessee  to 
yield  up  all  the  demised  pre- 
mises at  the  end  of  the  term, 
but  the  principle  of  the  deter- 
mination seems  to  apply. 

(mm)  C.  n.,  H.4&5  Edtv. 
6,  Pland.  69,71. 
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in  almost  the  same  words  in  Browning  v.  BesUm  (nn), 
viz.  ^^  If  the  land  is  recovered  upon  eign  title,  the  lessee 
shall  be  discharged  of  payment,  because  be  cannot  have  the 
thing  for  which  he  is  to  pay  the  money.^  In  the  case  of 
Day  Yu  Austin  (oo)y  which  was  an  action  of  debt  for  rent, 
the  defendant  pleaded,  that,  before  the  lease,  a  judgment 
was  given  in  debt  against  the  plaintiff,  and,  afterwards,  he 
made  the  lease  to  the  defendant,  and,  after  that,  the  land 
demised  was  extended,  and  delivered  in  execution  by  elegiiy 
before  which  extent  there  was  nothing  in  arrear.  The 
plaintiff  demurred,  and  there  was  judgment  that  the  plea 
was  good.  In  Dorrel  v.  Andrews  (pp),  the  plaintiff,  in 
debt  for  rent,  declared  on  a  demise  of  certain  tenements. 
The  defendant  pleaded  an  entry,  and  expulsion  from  the 
garden-house,  part  of  the  premises ;  and  it  was  held  a  [§] 
good  plea.  Finally,  in  Walker  v.  Harris  (95),  it  was 
argued  by  the  counsel  for  the  defendant,  and  not  denied  by 
the  Court,  ^^  that  if  a  man  make  a  lease  for  years  rendering 
rent,  and  before  the  day  incurred  the  lands  be  evicted  by 
title  paramount,  the  lessor  shall  not  have  an  action  of  debt 
in  respect  of  the  contract.^  So,  if  the  lessee  is  deprived, 
by  the  act  of  God,  of  that  out  of  which  the  rent  issues,  he 
is  no  longer  liable  to  an  action  of  debt  upon  the  reddendum 
and  if  only  part  of  the  land  is  destroyed  by  the  act  of  God, 
the  rent  shall  be  apportioned,  as  where  part  is  covered  by 
the  sea  (^r).  But  the  cases  of  eviction,  where  the  defendant 
loses  the  land  by  act  of  law,  are  most  applicable.  The 
transfer  of  a  bankrupt's  effects  to  the  commissioners  is  an 
act  of  law.  In  Ttviss  v.  Massey  (ss)  Lord  Hardwicke 
says,  ^^  A  commission  of  bankrupt  is  an  action  and  execution 
in  the  first  instance  ;'*  and  in  Goring  v.  Warner  {it)  Lord 
Macclesfield  held,  that  an  assignment  by  the  commis- 
sioners under  a  commission  against  the  bankrupt  executor 
of  a  lessee,  was  good  without  licence,  although  there  was 
an  express  proviso  in  the  lease  against  assignment  vdthout 
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licence ;  *^  For,"  said  he,  ^^  the  assignment  by  the  commis- 
sioners is  done  by  the  authority  of  a  statute,  which  will 
supersede  any  private  agreement  of  the  parties  inconsistent 
with  it."  And  in  Mayor  v.  Steward  (uu)  Lord  Mans* 
FIELD  treats  the  operation  of  a  commission  of  bankrupt  as 
an  act  of  law  when  he  says,  *^  that  it  might  seem  hard  to 
leave  a  lessee  liable  to  covenants  in  a  lease,  when  an  act  of 
law  had  devested  him  of  the  emoluments,  and  vested  them 
in  his  creditors."  A  commission  of  bankrupt  is  to  be  con- 
sidered as  a  confiscation  of  every  thing  lielonging  to  the 
liankrupt,  for  the  benefit  of  his  creditors.  The  commission 
tells  the  bankrupt,  "  You  are  not  fit  to  be  trusted  any 
longer.  Here  you  shall  stop.  Here  all  your  interest  and 
control  over  your  eficcts  shall,  for  the  safety  of  your  creditors, 
be  devested  out  of  you.*"  This  affords  the  true  distinction 
between  bankrupts  and  insolvent  debtors.  The  proceedings 
against  the  first  arc  compulsory  on  the  party;  those  in 
respect  to  the  latter  voluntary.  The  bankrupt  acts  are 
entitled  against  bankrupts ;  the  insolvent  acts,  for  the  relief 
of  insolvent  debtors.  Jylet  v.  James  was  the  case  of  an 
insolvent  debtor,  and  it  was  held  that  he  should  not  dis- 
cbarge himself  by  his  own  act,  by  taking  advantage 
voluntarily  of  the  statute.  Besides,  that  was  an  action  of 
covenant,  upon  an  express  covenant;  and,  moreover,  the 
plea  was  defective,  not  authorized  by  the  statute,  and  could 
not  have  been  supported.  There  is  no  case  in  its  circum- 
stances exactly  parallel  to  the  present,  unless  it  be  Cantrel 
v.  Graham  {xx)\  but,  in  Mayor  v.  Steward  (yy),  the 
Court  showed  a  strong  inclination  in  favour  of  the  bank- 
rupt ;  and  in  the  passage  above  referred  to  from  that  case. 
Lord  Mansfield  laid  great  stress  on  the  covenant  there 
being  express  and  collateral,  not  running  with  the  land. 
But  the  reddendum  is  a  mere  covenant  in  law,  nmningwith 
and  resulting  from  the  enjoyment  of  the  land.  Upon  the 
whole,  if  the  bankruptcy  operates  as  an  eviction,  as  an  act 
of  law,  the  privity  of  contract  is  discharged ;  if  the  assignee 
is  the  personal  representative  of  the  bankrupt,  and,  by  not 
waving,  but  entering  on  the  premises,  aflirms  the  contract, 
the  privity  is  transferred  to  him;  or,  if  that  privity  still 
subsists  in  the  bankrupt,  yet,  if  there  has  been  notice  or 
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acceptance  of  the  assignee  by  the  lessor,  the  lessee  is  no 
longer  liable,  or,  at  least,  is  onl)'  liable  in  covenant,  not  in 
debt,  and  so  the  form  of  the  action  is  mistaken.  If  any  one 
of  those  positions  has  been  proved,  there  must  be  judgment 
for  the  defendant. 

Bearcrqfi  in  reply. — It  is  sud,  this  is  not  an  express 
covenant,  but  only  a  covenant  in  law.  But,  according  to 
my  idea  of  the  distinction,  this  is  an  express  covenant. 
Wherever  the  x€ords  of  the  party  under  seal  show  an  intent 
to  do  an  act,  that  I  consider  as  an  express  covenant.  A 
covenant  in  law  is  where  there  are  no  such  words,  but  the 
obligation  tactH  inest,  and  arises  from  the  nature  of  the 
thing.  I  agree,  in  some  respects,  that  this  is  a  covenant  on 
a  condition  precedent.  But  the  condition  is  only,  that  the 
lessee  shall  enjoy  the  land  demised,  against  all  acts  of  the 
lessor,  and  precedent  claims,  but  not  against  his  own  acts. 
The  cases  which  I  cited  were  actions  of  debt,  as  this  is,  not 
actions  of  covenant.  It  is  argued,  that  notice  and  accept- 
ance  are  the  same  thing;  but  that  is  not  true.  Acceptance 
is  notice,  but  notice  is  not  equivalent  to  acceptance.  No 
case  has  been  cited  to  establish  this  position ;  and  that  of 
Coghil  V.  Freelove  {zz)  marks  the  distinction.  In  Marsh  v. 
Brace  there  was  an  acceptance.  With  regard  to  the  passages 
referred  to  in  Coke  upon  LUUeion  and  BlacksUme'B  Com- 
mentaries, it  is  not  in  general  to  writers  or  institutes  that  we 
are  to  look  for  the  law  of  particular  cases ;  and,  therefore, 
whatever  may  be  there  said,  will  not  overturn  the  express 
principle  of  the  decision  in  Walker  v.  Harris  (aaa).  The 
act  of  bankruptcy,  and  the  commission  and  assignment  con- 
sequent upon  it,  can  never  be  held  to  be  equivalent  to  an 
acceptance;  for  the  acceptance  must  be  the  act  of  the  lessor. 
Suppose  the  lessee,  for  some  public  offence,  had  forfeited 
his  chattels,  and  this  lease,  among  the  rest,  to  the  crown — 
would  he  not  still  be  liable  for  the  rent  to  the  lessor?  I 
agree,  that,  where  a  lessee  is  deprived  of  the  land,  purely  by 
act  of  law,  without  any  fault  of  his  own,  he  is  discharged 
from  the  payment  of  rent.  But  it  is  begging  the  question 
to  consider  that  as  being  the  case  here.  The  bankruptcy  is 
the  mere  act  of  the  party.  It  was  voluntary  in  him  to 
become  a  trader,  and  there  is  hardly  such  a  thing  as  a  com- 
pulsory act  of  bankruptcy;  which  is  so  much  considered  by 
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the  law  as  voluntary,  that  it  is  treated  as  a  crime.  It  is 
true  that  the  estate  of  a  bankrupt  is  transferred  by  law  to 
the  commissioners  and  assignees.  But  that  transfer  attaches 
only  upon  the  previous  acts  of  the  party.  It  is  said  that 
the  bankruptcy  is  a  confiscation ;  but  the  application  of  a 
word  to  a  subject  to  which  it  does  not  belong,  does  not  vary 
the  argument.  I  admit  that  there  is  some  difference  between 
the  case  of  an  insolvent  debtor  and  a  bankrupt.  But  that 
difference  amounts  only  to  this,  that,  in  the  case  of  an 
insolvent  debtor,  the  whole  is  voluntary  and  his  own  act ;  in 
the  case  of  a  bankrupt  only  a  part  is  so ;  but  that  is  so 
material  a  part  as  to  be  the  foundation  of  all  the  rest.  The 
case  of  Mayor  v.  Steward  is  no  authority  on  the  present 
question.  The  most  that  can  be  drawn  from  it  is,  that  the 
Court  were  struck  with  the  hardship  of  a  case  like  this. 
But  there  are  many  things  which  are,  or  seem  to  be  hard- 
ships, which  nevertheless  are  law ;  and  the  Court  did  not 
even  hint  an  opinion,  or  make  use  of  a  dictum  tending  to 
support  the  present  defence.  In  Goring  v.  Wa/mer  {bbb)y 
Lord  Macclesfield  said,  *^  I  think  this  a  proper  case 
for  relief  in  a  court  of  equity."  Therefore,  the  relief  in  the 
present  case,  if  any  is  to  be  had,  is  not  at  law.  However, 
as  to  the  hardship,  why  is  that  greater  here  than  in  the  case 
of  annuities,  where  bankrupts  continue  liable  for  the  pay- 
ments accruing  due  after  the  bankruptcy? 

The  Court  took  time  to  consider  till  this  day,  when  Lord 
Mansfield  delivered  their  opinion  as  follows: 

Lord  Mansfield. — "  This  is  an  action  of  debt  for  rent 
on  a  lease  for  years  made  by  the  plaintiff  to  the  defendant. 

^^  The  defendant  has  pleaded  that  he  was  a  trader,  and, 
before  the  rent  became  due,  he  committed  an  act  of  bank- 
ruptcy;  that  a  commission  of  bankrupt  issued  against  him, 
and  he  was  declared  a  bankrupt,  and  the  commissioners 
assigned  his  effects  to  one  Morgan,  who,  before  the  rent 
became  due,  entered  into  the  premises;  that  the  plaintiff 
had  notice  of  all  this,  and  the  defendant  has  conformed  to 
the  several  statutes  respecting  bankrupts. 

"To  this  plea  there  is  a  general  demurrer;  and  two 
points  have  been  urged  at  the  bar  on  the  part  of  the 
plaintiff. 

"  1.  That,  if  there  had  been  no  bankruptcy  in  the  case, 
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but  the  defendant  had  assigned  the  lease  to  a  third  person, 
yet  he  would  have  been  answerable  in  debt  for  the  rent, 
unless  the  plaintiff  had  accepted  rent  from  the  assignee. 

^^2,  That  the  commission  of  bankrupt,  and  the  assign- 
ment under  it,  being  founded  on  an  act  done  by  the 
defendant  himself,  viz.,  the  act  of  bankruptcy,  shall  operate 
only  as  an  assignment  made  by  the  defendant,  and,  there- 
fore, he  is  still  liable  to  an  action  of  debt  for  the  rent;  the 
plea  not  having  stated  that  the  plaintiff  accepted  any  rent 
from  the  assignee. 

^^  As  to  the  first  point,  we  do  not  think  it  necessary  that 
there  should  be  an  actual  acceptance  of  rent  from  the 
assignee,  by  the  lessor,  to  discharge  the  lessee  from  the  action 
of  debt  which  he  is  liable  to  on  the  reddendum  of  the  lease. 
We  are  of  opinion,  that  any  assent,  on  the  part  of  the  land- 
lord, to  the  assignment,  will  have  the  same  effect. 

*^The  action  of  debt  is  founded,  not  simply  on  the 
demise,  but  on  the  subsequent  enjoyment;  and  it  is  not 
necessary,  in  such  an  action,  to  state  the  deed  at  all. 

<^  This  point  was  much  discussed  and  considered  in  the 
case  of  Warren  v.  Consett  (ccc),  where  it  was  agreed,  that 
nil  debet  is  a  good  plea  in  an  action  of  debt  for  rent, 
because  the  specialty  is  only  inducement  to  the  action ;  and 
the  plaintiff  need  not  set  out  the  indenture* 

*'  What  shall  be  deemed  an  enjojrment  by  the  lessee  is 
very  much  a  question  of  law.  The  lessee  cannot,  by  his 
own  act,  without  the  assent  of  the  lessor,  destroy  the 
tenancy;  and  therefore,  till  such  assent  is  given,  the  lessor 
may  avow  on  the  lessee,  as  his  tenant,  notwithstanding  an 
asdgnment  has  been  made,  and  the  assignee  is  actually  in 
possession  of  the  land.  Upon  such  an  avowry,  evidence  of 
enjoyment  by  the  assignee  (not  accepted  tenant  by  the 
landlord),  would  be  proof  of  enjoyment  by  the  lessee. 

''  For  the  defendant,  it  was  insisted,  that  notice  alone  to 
the  landlord  of  the  assignment,  was  sufficient  to  discharge 
the  lessee  from  the  action  of  debt. 

'^  But,  in  our  judgments,  none  of  the  cases  cited  warrant 
that  position. 

"  In  FisJier  v.  Ameers  {ddd)y  and  Marsh  v.  Brcice  {eee)j 
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acceptance  of  rent  from  the  assignee  is  stated;  and  in  1  1784. 
Sid.  447)  which  is  a  very  short  and  incorrect  note,  it  must 
be  understood  that  there  was  an  acceptance  of  rent,  or  an 
assent  to  the  assignment,  by  the  landlord.  And  in  Devereux 
V.  Barlow  (j^),  which  was  an  action  of  debt  against  an 
assignee  before  acceptance,  it  was  held,  that  the  lessor  might 
sue  either  the  lessee  or  the  assignee. 

**  In  the  present  case,  neither  acceptance  of  rent,  nor  any 
assent  by  the  landlord  to  the  assignment,  is  stated  in  the 
plea ;  and  therefore,  if  the  assignment  under  the  commis- 
sion has  no  other  effect  than  an  assignment  by  the  lessee 
himself,  we  are  all  of  opinion  that  the  defendant  will  be 
liable  to  pay  the  rent  in  this  action. 

**2.  This  brings  the  case  to  the  second  question,  viz. 
what  is  the  effect  of  the  assignment,  under  the  commission 
of  bankrupt. 

*^  Only  two  cases  have  been  quoted  appUcable  to  this 
point ;  for  Aylet  v.  James  is  very  distinguishable  from  the 
present,  in  the  pleadings,  as  well  as  in  the  question  before 
the  Court. 

"  The  two  cases  are  Mayor  v.  Steward  {ggg\  and  CarUrel 
V.  Graham  {hhh). 

**  The  case  of  Mayor  v.  Steward  was  determined  on  a 
different  point,  namely,  that  the  covenant  on  which  the  action 
was  brought  was  a  distinct  and  independent  covenant,  and 
not  a  covenant  which  run  with  the  land.  But  a  strong  though 
an  obiter  opinion  was  delivered  by  Mr.  Justice  Yates  on 
this  point,  who  said,  that  as  the  commission,  and  proceed- 
ings under  it,  devest  the  bankrupt  of  his  whole  estate,  and 
render  him  absolutely  incapable  of  performing  the  covenant, 
it  would  be  a  hardship  on  him,  if  he  should  remain  still  liable 
to  it,  when  he  is  disabled  by  the  act  of  parliament Jrom  per- 
Jhrming  it  (Hi). 

^^  The  Court  afterwards  adopted  that  opinion,  and  said 
that,  in  a  case  between  the  lessor  and  lessee,  it  might  have 
seemed  hard  to  leave  the  lessee  liable  to  covenants,  when  an 
act  of  law  had  devested  him  of  the  emoluments,  and  vested 
them  in  his  creditors. 

"  In  Cantrel  v.  Graham^  the  Court  made  a  direct  detcr- 
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tnination  on  the  point.  In  a,  manuscript  note,  from  whence 
I  shall  cite  it,  the  case  is  called  Canter  v.  GraJuitn;  and  there 
it  is  said,  that  Serjeant  Skinner  moved,  that  the  defendant 
might  be  discharged  on  common  bail.  It  appeared  that  the 
defendant,  in  IT^T,  had  taken  a  house,  by  lease,  of  the  plain- 
tiff's intestate,  for  nine  years,  with  the  usual  covenants;  that, 
after  three  years,  he  left  it,  and  one  Gukin  lived  in  it,  who 
paid  rent  to  the  intestate ;  that,  in  1733,  the  defendant  be- 
came a  bankrupt,  and  his  certificate  was  allowed  and  con- 
firmed ;  and  the  action  was  brought  against  the  defendant 
for  the  rent  of  the  two  last  years  of  the  term,  which  had  in- 
curred since  the  allowance  of  the  certificate. 

"  The  Court  said,  by  the  bankruptcy,  the  lease  became 
vested  in  the  commissioners^  and  is  by  them  assigned  to  the 
assignees,  so  that,  from  that  time,  the  defendant  ceased  to  be 
tenant  of  the  premises^  and,  therefore,  /le  cannot  be  cltarge- 
able  for  the  rent  after  incurred;  and  the  defendant  was  dis- 
charged on  common  bail. 

"  The  counsel  for  the  present  plain tifi* endeavoured  to  im- 
peach  the  authority  of  that  case,  by  saying  it  was  only  a  mo* 
tion  to  discharge  the  defendant  on  filing  common  bail;  and 
seemed  to  suppose  that  the  Court  might  do  that,  on  account 
of  the  hardship  of  the  case,  without  much  regard  to  what 
the  strict  law  was.  But,  at  that  time,  the  Court  would  not, 
against  a  positive  affidavit  of  debt,  have  discharged  the  de- 
fendant on  common  bail,  unless  they  had  thought  that  the 
law  was  clearly  with  him ;  and  it  is  manifest,  from  the  words 
in  which  the  judgment  was  given,  that  it  was  founded  wholly 
on  the  strict  law  of  the  case,  and  not  on  any  circumstances 
to  govern  the  discretion  of  the  Court. 

*^  Legal  reason  is  strong  with  the  determination :  for  the 
estate  is  transferred,  and  vested  in  the  assignees,  by  virtue 
of  the  acts  of  parliament  respecting  bankrupts ;  every  man's 
assent  is  virtually  included  in  an  act  of  parliament,  and  there- 
fore it  is  equivalent  to  an  express  assent. 

^^  It  was  admitted,  on  the  part  of  the  plaintifi^,  that  if  tlie 
estate  were  devested  out  of  the  lessee  purely  by  the  act  of 
law,  without  any  fault  of  his,  he  would  be  discharged. 

*^  We  think  this  case  must  be  so  considered ;  for  though 
the  commission  is  founded  on  an  act  originally  done  by  the 
defendant,  viz.  the  act  of  bankruptcy,  yet  the  commission 
and  assignment  by  virtue'  of  the  acts  of  parliament  are  the 
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«ctaal  and  imtnediate  cause  of  devesting  the  estate  out  of 
the  bankrupt;  et^  injure^  non  remota  causa,  sed  proximo^ 
spectatur. 

"  Therefore  we  are  all  of  opinion  that  there  must  be 
judgment  for  the  defendant" 

Judgment  for  the  defendant.C^* 
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In  the  case  of  Mills  and  it  was  there  decided,  in  00Dtr»- 

Aur'wl,  1  if.  BL  433,  and  Au-  distinction  to  it,  that  in  an  ao- 

riol  y.  Mills  in  error,  4  71  R.  tion  upon  an  express  covenant 

94,  the  ]aw  of  this  case  was  for  payment  of  rent,  bankruptcy 

considered  and  approved  ;  and  of  the  defendant  is  no  bar. 


The  King  v.  Shipley  (o).  Monday, 

T22d  November. 
HIS  case  afose  upon  an  indictment  for  a  libel,  against  On  the  trua  of 
Widliam  Davies  Shipley^  dean  of  St.  Asaph,  which  was  ;"  indictnient 

^   ^  ^   ^  for  a  libel,  the 

only  questions 
for  t}ie  jury  are  the  fact  of  publication^  and  the  truth  of  the  innuendos.    The  question  of  libel  or 
no  libel  is,  necessarily,  a  question  of  law.  for  the  sole  consideration  of  the  Court  out  of  which  the 
record  comes,  and  on  which  the  judge  at  the  trial  is  not  called  upon  to  give  his  opinion  to  the  jury. 

I>iuentie9ite  Willes,  J»  {h) 

It  is  no  answer  to  a  charge  of  criminal  publication  of  a  libel  to  show  that  the  defendant  had  been 
told  it  was  libellous,  and  not  fit  to  be  disseminated  generally  in  the  neighbourhood,  and  that  he 
printed  it  with  a  view  to  disprove  the  imputation  of  having  intended  to  promtilgate  a  libeL  These 
factff,  if  the  composition  be  a  libel,  are,  so  far  from  constituting  a  defence,  in  aggravation  rather 
than  in  mitigation  of  his  guilt. 


(a)  A  report  of  this  case  is 
published  in  the  Collection  of 
Speeches  of  Lord  Erskine,  by 
Hicigeway,  1st  vol.  p.  137  (2d 
ed.).  That  report  contains 
Lford  Erskine's  speech  at  the 
trial,  Mr.  Justice  Bullrr's 
charge,  and  an  account  of  the 

Proceedings  at  Nisi  Prius;  also 
.ord  Erskine's  speech  in  mov- 
ing for  a  new  trial,  and  in 
support  of  the  rule,  and  Lord 
Mansfield's  opinion  in  giving 
judgment  for  the  discharge  of 
that  rule.  The  report  of  Lord 
Mansfield's  judgment  is  also 
printed  in  a  note  to  Rea^  v.  H^i- 
thers,  3  T,  R.  428.  The  pre- 
sent report  is  printed,  nearly, 
as  prepared  for  publication  by 


Lord  Glenhervie^  Some  trifling 
additions  are  from  Mr.  Justice 
Le  Blanc's  notes,  and  Mr. 
Bowers.  The  arguments  of 
counsel  against  the  rule,  and 
the  judgments  of  Willes  and 
AsHURST,  Justices,  are  not,  to 
the  editor's  knowledge,  else- 
where in  print.  In  the  other 
parts  of  the  report  it  corre- 
sponds, frequently  verbatim, 
with  Lord  Lrskine'% ;  Lord  G. 
havings  probably,  made  use  of 
a  publication  of  part  of  the  case 
by  Lord  A\,  which  appeared 
soon  after  the  decision  of  the 
cause. 

(b)  See  also  the  declaratory 
act,  32  G.  3,  c.  GO,  contra. 
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1784,       fouled,  by  the  grand  jury  for  the  county  of  Denbigh^  at 

v^^^       Wrexham,  at  the  Spring  Great  Sessions,  28  Geo.  3.     The 

The  King    defendant  pleaded  not  guilty :  the  indictment  having  been 

^'  removed  by  certiorari  into  tlie  Court  of  Kin^s  Bench,  it 

Shipley.    ^^  ^^^  down  to  be  tried  at  the  last  assizes  for  Shropshire, 

being  the  next  English  county;  and  on  Friday^  the  6th  of 

August,  1784,  the  trial  came  on,  before  Buller,  J.,  and  a 

special  jury. 

The  indictment  contained  two  counts.     The  first  was  in 
the  following  words : 

*^  The  jurors  for  our  sovereign  lord  the  king  upon  their 
oath  present.  That  William  Davies  Shipley,  late  of  Han- 
nerch  Park,  in  the  parish  of  St.  Asaph,  in  the  county  of 
Flint,  clerk,  being  a  person  of  a  wicked  and  turbulent  dis- 
position, and  maliciously  designing  and  intending  to  excite 
and  diffuse  among  the  subjects  of  this  realm  discontents, 
jealousies,  and  suspicions  of  our  lord  the  king  and  his 
government,  and  disaffection  and  disloyalty  to  the  person 
and  government  of  our  lord  the  now  king;  and  to  raise  very 
dangerous  seditions  and  tumults  within  this  kingdom;  and 
to  draw  the  government  of  this  kingdom  into  great  scandal, 
infamy,  and  disgrace;  and  to  incite  the  subjects  of  our  lord 
the  king  to  attempt  by  force  and  violence^  and  with  arms, 
to  make  alterations  in  the  government,  state,  and  constitu- 
tion of  this  kingdom ;  on  the  first  day  of  April,  in  the  twenty- 
third  year  of  the  reign  of  our  sovereign  lord  George  the 
Third,  now  King  of  Great  Britain,  &c.,  at  Wrexham 
aforesaid,  in  the  county  of  Denbigh  aforesaid,  wickedly  and 
seditiously  published,  and  caused  and  procured  to  be  pub- 
lished, a  certain  false,  wicked,  malicious,  seditious,  and 
scandalous  libel,  of  and  concerning  our  said  lord  the  king, 
and  the  government  of  this  realm,  in  the  form  of  a  supposed 
dialogue,  between  a  supposed  gentleman,  and  a  supposed 
farmer — wherein  the  part  of  the  supposed  gentleman,  in  the 
supposed  dialogue,  is  denoted  by  the  letter  G.,  and  the  part 
of  the  supposed  farmer,  in  such  supposed  dialogue,  is 
denoted  by  the  letter  jF. — intituled,  ♦  The  principles  of 

GOVERNMENT    IN    A    DIALOGUE    BETWEEN    A    GENTLEMAN 

AND  A  farmer;'*  in  which  said  libel  are  contained  the 
false,  wicked,  malicious,  seditious,  and  scandalous  matters 
following ;  to  wit, 


V. 

Shiflby. 
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"  F.  (meaning  the  said  supposed  fanner)  (6).  Why  I784. 
should  humble  men  like  me  (meaning  the  said  supposed  y^^^^* 
farmer)  {b)  sign  or  set  marks  to  petitions  of  this  nature  ?  The  Kino 
It  is  better  for  us  fanners  to  mind  our  husbandry,  and  leave 
what  we  cannot  comprehend  to  the  king  and  parliament. 
G.  (meaning  the  said  supposed  gentleman)  (c).  You  can 
comprehend  more  than  you  imagine,  and,  as  a  free  mem- 
ber  of  a  free  state,  have  higher  things  to  mind  than  you 
may  conceive.  F.  If  by  free  you  mean  out  of  prison,  I 
hope  to  continue  so,  as  long  as  I  can  pay  my  rent  to  the 
squire's  bailiff:  but  what  is  meant  by  a  free  state?  G. 
Tell  me  first  what  is  meant  by  a  club  in  the  village,  of 
which  I  know  you  to  be  a  member.  F.  It  is  an  assembly 
of  men  who  meet  after  work  every  Saturday,  to  be  merry 
and  happy  for  a  few  "hours  in  the  week.  G.  Have  you  no 
other  object  but  mirth?  F.  Yes,  we  have  a  box  into 
which  we  contribute  equally  from  our  monthly  or  weekly 
savings,  and  out  of  which  any  members  of  the  club  are  to 
be  relieved  in  sickness  or  poverty:  for  the  parish  oflScers 
arc  so  cruel  and  insolent,  that  it  were  better  to  starve  than 
apply  to  them  (meaning  parish  officers)  for  relief.  G.  Did 
they  (meaning  parish  officers),  or  the  squire,  or  the  parson, 
or  all  together,  compel  you  and  the  several  persons  com- 
posing such  dub  to  form  this  society?  F.  Oh  no!  we 
(meaning  the  said  club)  could  not  be  compelled ;  we  (mean- 
ing the  said  club)  formed  it  by  our  own  choice.  G.  You 
(meaning  the  said  club)  did  right.  But  have  you  (meaning 
the  said  club)  not  some  head,  or  president  of  your  club  ? 

F.  The  master  for  each  night  is  chosen  by  all  the  company 
present  the  week  before.  G.  Does  he  (meaning  such  master) 
make  laws  to  bind  you  (meaning  the  said  club),  in  case  of 
ill-temper  or  misbehaviour  ?  F.  He  (meaning  such  master) 
make  laws!  he  (meaning  the  said  master)  bind  us!  no, 
we  have  all  agreed  to  a  set  of  certain  rules,  which  are  signed 
by  every  new  comer,  and  were  written  in  a  strange  hand  by 
young  Spelman,  the  lawyer^s  clerk,  whose  uncle  is  a  member. 

G.  What  should  you  (meaning  the  said  club)  do,  if  any  one 
member  were  to  insist  on  becoming  perpetual  master,  and 
on  altering  your  (meaning  the  said  club's)  rules  at  his 

(A)  The  same  innuendo  was  (c)  The  same  innuendo  was 

repeated  wherever  F.  or  any  repeated    wherever  G.  or  any 

pronoun  applicable  to  tbe/drm^r  pronoun  applicable  to  the  gen- 

occurred.  ileman  occurred. 
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1 784  (meaning  such  one  member's)  arbitrary  will  and  pleasure  ? 
_^*       J*.  We  (meaning  the  said  club)  should  expel  him  (meaning 

fHE  King  such  one  member).  G.  What  if  he  (meaning  such  one  mem- 
V.  ber)  were  to  bring  a  seijeant's  guard,  when  the  miUtia  are 

Shipley,  quartered  in  your  neighbourhood,  and  insist  upon  your 
(meaning  such  club's)  obeying  him?  (meaning  such  one 
member.)  F.  We  (meaning  such  club)  should  resist,  if  we 
(meaning  the  said  club)  could ;  if  not,  the  society  would  be 
broken  up.  G.  Suppose  that  with  his  (meaning  such  one 
member's)  Serjeant's  guard,  he  (meaning  such  one  member) 
were  to  take  the  money  out  of  the  box,  or  out  of  your 
(meaning  the  members  of  the  club's)  pockets.  F.  Would 
not  that  be  a  robbery  ?  G.  I  am  seeking  information  from 
you :  how  should  you  (meaning  the  said  club)  act  on  such 
an  occasion  ?  F.  We  (meaning  the  said  club)  should  submit 
perhaps  at  that  time,  but  should  afterwards  try  to  appre- 
hend the  robbers.  G.  What  If  you  (meaning  the  sud  club) 
could  not  apprehend  them  ?  F,  We  (meaning  the  ssud  dub) 
might  kill  them,  I  should  think ;  and  if  the  king  (meaning 
our  said  lord  the  king)  would  not  pardon  us  (meaning  the 
said  club),  God  would.  G.  How  could  you  (meaning  the 
said  club)  either  apprehend  them  (meaning  the  said  robbers)^ 
or,  if  they  (meaning  the  said  robbers)  resisted,  kill  them, 
without  a  sufficient  force  in  your  (meaning  the  said  duVs) 
own  hands?  F.  Oh!  we  (meaning  the  said  club)  are  all 
good  players  at  single-stick,  and  each  of  us  (meaning  the 
said  club)  has  a  stout  cudgel,  or  quarter-staff,  in  the  comer 
of  his  room.  G.  Suppose  that  a  few  of  the  club  were  to 
domineer  over  the  rest,  and  insist  upon  making  laws  for 
them  ?  (meaning  the  rest  of  the  said  club.)  F.  We  (mean- 
ing the  rest  of  the  said  club)  must  take  the  same  course ; 
except  that  it  would  be  easier  to  restrain  one  man  than  a 
number ;  but  we  (meaning  the  rest  of  the  said  dub)  should 
be  the  majority,  with  justice  on  our  side.  G.  A  word  or 
two  on  another  head.  Some  of  you  (meaning  the  said  dub), 
I  presume,  are  no  great  accountants.  F,  Few  of  us  (mean- 
ing the  said  club)  understand  accounts;  but  we  (meaning 
the  said  club)  trust  old  Z.i%,  the  schoolmaster,  whom  we 
(meaning  the  said  club)  believe  to  be  an  honest  man ;  and  he 
keeps  the  key  of  our  (meaning  the  said  club's)  box.  G.  If 
your  (meaning  the  said  club's)  money  should  in  time  amount 
to  a  large  sum,  it  might  not  perhaps  be  safe  to  keep  it  (mean- 
ing such  large  sum)  at  his  (meaning  LiUy*s)  house,  or  in  any 
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private  house.  F.  Where  else  should  we  (meaning  the  said  1784, 
club)  keep  it?  (meaning  such  large  sum.)  G.  You  (meaning  w^/-«»^ 
the  said  club)  might  choose  to  put  it  (meaning  such  money)  The  Kino 
into  the  funds,  or  to  lend  it  to  the  squire,  who  has  lost  so  ^  ^* 
much  lately  at  Newmmket^  taking  his  bond,  or  some  of  his 
fields,  as  your  (meaning  the  said  club's)  security  for  pay- 
ment, with  interest.  F.  We  (meaning  the  said  club)  must, 
in  that  case,  confide  in  young  Spehrum^  who  will  soon  set 
up  for  himself,  and,  if  a  lawyer  can  be  honest,  will  be  an 
honest  lawyer.  G.  What  power  do  you  (meaning  the 
said  club)  give  to  LiUyf  or  should  you  (meaning  the  said 
club)  give  to  Spelman  in  the  case  supposed?  F*  No 
power ;  we  (meaning  the  said  club)  should  give  them  both 
(meaning  LUly  and  Spelman)  a  due  allowance  for  their 
trouble,  and  should  expect  a  faithful  account  of  all  they 
had  done  for  us  (meaning  the  said  club).  G.  Honest  men 
may  change  their  nature.  What  if  both  or  either  of  them 
(meaning  LiUy  and  Spelman)  were  to  deceive  you  ?  (mean- 
ing the  said  club.)  F.  We  (meaning  the  said  club)  should 
remove  them  (meaning  lAUy  and  Spelman),  put  our  (mean- 
ing the  said  club's)  trust  in  better  men,  and  try  to  repair 
our  (meaning  the  said  club's)  loss.  G.  Did  it  never  occur 
to  you  that  every  state  or  nation  was  only  a  great  club  ? 

F,  Nothing  ever  occurred  to  me  on  the  subject,  for  I  never 
thought  about  it.  G.  Though  you  never  thought  before 
on  the  subject,  yet  you  may  be  able  to  tell  me  why  you 
suppose  men  to  have  assembled,  and  to  have  formed  na- 
tions, communities,  or  states,  which  all  mean  the  same 
thing.  F.  In  order,  I  should  imagine,  to  be  as  happy  as 
they  (meaning  men)  can,  while  they  (meaning  men)  live. 

G.  By  happy,  do  you  mean  merry  only  ?  J'.  To  be  as 
merry  as  they  (meaning  men)  can,  without  hurting  them- 
selves or  their  neighbours;  but  chiefly  to  secure  them- 
selves from  danger,  and  to  relieve  their  wants.  G.  Do 
you  believe  that  any  king  or  emperor  compelled  them 
(meaning  men)  so  to  associate?  F.  How  could  one  man 
compel  a  multitude  ?  A  king,  or  an  emperor,  I  presume, 
is  not  born  with  a  hundred  hands.  G.  When  a  prince  of 
the  blood  shall  in  any  country  be  so  distinguished  by 
nature,  I  shall  then,. and  then  only,  conceive  him  (meaning 
such  prince)  to  be  a  greater  man  than  you.  But  might  not 
an  army,  with  a  king  or  general  at  their  head,  have  com- 
pelled tliem  (meaning  men)  to  assemble?     jP.  Yes;   but 
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1784.        ^^^  army  must  have  been  formed  by  their  own  choice :  one 
\^^-mJ       man,  or  a  few,  can  never  govern  many  without  their  consent. 
Thb  Kino    6.  Suppose,  however,  that  a  multitude  of  men,  assemUed 
^'  in  a  town  or  city,  were  to  choose  a  king  or  governor,  might 

they  (meaning  such  multitude)  not  give  him  (meaning  such 
king  or  governor)  high  power  and  authority  ?  F.  To  be 
sure;  but  they  (meaning  such  multitude)  would  never  be 
so  mad,  I  hope,  as  to  give  him  (meaning  such  king  or 
governor)  a  power  of  making  their  (meaning  such  multi- 
tude's) laws.  G.  Who  else  should  make  them  ?  (meaning 
laws.)  F.  The  whole  nation  or  people.  G.  What  if  they 
(meaning  the  nation  or  people)  disagree  ?  F,  The  opinion 
of  the  greater  number,  as  in  our  village  clubs,  must  be 
taken  and  prevail.  G.  What  could  be  done  if  the  society 
were  so  large  that  all  could  not  meet  in  the  same  place? 
F.  A  greater  number  must  choose  a  less.  G.  Who  should 
be  the  choosers  ?  F.  All  those  that  are  not  upon  the  parish. 
In  our  club  (meaning  the  said  club),  if  a  man  asks  relief  of 
the  overseer,  he  ceases  to  be  one  of  us  (meaning  the  said 
club),  because  he  (meaning  the  said  man)  must  depend  on 
the  overseer.  G.  Could  not  a  few  men,  one  in  seven,  for 
instance,  choose  the  assembly  of  law-makers,  as  well  as  a 
larger  number  ?  F,  As  conveniently,  perhaps ;  but  I  would 
not  suffer  any  man  to  choose  another,  who  was  to  make  the 
laws  by  which  my  money  or  my  life  might  be  taken  from 
me.  G.  Have  you  a  freehold  in  any  county  of  forty  shil- 
lings a  year?  F.  I  have  nothing  in  the  world  but  my 
cattle,  implements  of  husbandry,  and  household  goods, 
together  with  my  farm,  for  which  I  pay  a  fixed  rent  to  the 
squire.  G.  Have  you  a  vote  in  any  city  or  borough  ?  F. 
I  have  no  vote  at  all,  but  am  able,  by  my  honest  labour, 
to  support  my  wife  and  four  children;  and  whilst  I  act 
honestly,  I  may  defy  the  laws.  G.  Can  you  be  ignorant 
that  the  parliament,  to  which  members  are  sent  by  this 
county,  and  by  the  next  market  town,  have  power  to  make 
new  laws,  by  which  you  and  your  family  may  be  stripped 
of  your  goods,  thrown  into  prison,  and  even  deprived  of 
life?  F,  A  dreadful  power!  I  never  made  inquiries, 
having  business  of  my  own,  concerning  the  business  of 
parliament,  but  imagined  that  the  laws  had  been  fixed 
for  many  hundred  years.  G.  The  common  laws,  to  which 
you  refer,  are  equal,  just,  and  humane;  but  the  king 
(meaning  our  said  lord  the  king)  and  parliament  (meaning 
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the  parliament  of  this  realm)  may  alter  them  (meaning       1784. 
the  laws  of  this  realm)  when   they   (meaning  our  said       ^^m^^-m^' 
lord  the  king  and  the  said  parliament)  please.     F.  The    Thb  Kino 
king  ought  therefore  to  be  a  good  man,   and  the  par-  V' 

liament  to  consist  of  men  equally  good.  G.  The  king  alone  Shiplby. 
can  do  no  harm :  but  who  must  judge  the  goodness  of  par- 
liament men  ?  F.  All  those  whose  property,  freedom,  and 
lives  may  be  affected  by  their  (meaning  the  parliament  men^s) 
laws.  G.  Yet  six  men  in  seven  who  inhabit  this  kingdom 
(meaning  the  kingdom  of  Greai  Britiiin)  have,  like  you, 
no  votes  (meaning  votes  in  the  election  of  members  of  the 
house  of  commons  of  this  kingdom) ;  and  the  petition  which 
I  desired  you  to  sign  has  nothing  for  its  (meaning  such 
petition's)  object,  but  the  restoration  of  you  all  (meaning 
the  six  men  in  seven  who  inhabit  this  kingdom  having  no 
votes  as  aforesaid)  to  the  right  of  choosing  those  law- 
makers by  whom  your  (meaning  the  last-mentioned  men's) 
money  or  your  (meaning  the  last-mentioned  men^s)  lives 
may  be  taken  from  you  (meaning  the  said  last-mentioned 
men).  Attend  while  I  read  it  (meaning  the  said  petition) 
distinctly.  F.  Give  me  your  pen :  I  never  wrote  my  name, 
ill  as  it  may  be  written,  with  greater  eagerness.  G.  I  ap« 
plaud  you,  and  trust  tliat  your  example  will  be  followed  by 
millions.  Another  word  before  we  (meaning  the  said  sup- 
posed gentleman,  and  the  said  supposed  farmer)  part.  Re- 
collect your  opinion  about  your  club  in  the  village  (meaning 
the  said  club),  and  tell  me  what  ought  to  be  the  consequence, 
if  the  king  (meaning  our  sidd  lord  the  king)  alone  were  to 
insist  on  making  laws,  or  on  altering  them  at  his  (meaning 
our  said  lord  the  king'^s)  will  and  pleasure.  JP.  He  (mean- 
ing  our  said  lord  the  king)  too  must  be  expelled.  G.  Oh ! 
but  think  of  his  (meaning  our  said  lord  the  king's)  standing 
army,  and  of  the  militia,  which  now  are  his  (meaning  our 
said  lord  the  king's)  in  substance,  though  ours  (meaning  the 
subjects  of  this  realm)  in  form.  F.  If  he  (meaning  our  said 
lord  the  king)  were  to  employ  that  force  against  the  nation 
(meaning  the  subjects  of  this  realm),  they  (meaning  the  said 
nation)  would  and  ought  to  resist  him  (meaning  our  said 
lord  the  king),  or  the  state  would  cease  to  be  a  state.  G. 
W  hat  if  the  great  accountants  and  great  lawyers,  and  LiUt/s 
and  Spehnans  of  the  nation  (meaning  this  kingdom),  were  to 
abuse  their  (meaning  the  said  great  accountants'  and  lawyers^ 
trust,  and  cruelly  injure,  instead  of  faithfully  serving,  the 
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1784.       public?  F.  AVe  (meaning  the  subjects  of  this  realm)  most 
^^^-m-^       request  the  king  (meaning  our  said  lord  the  king)  to  remove 
Ths  Kino    them  (meaning  the  said  great  accountants  and  great  lawyers), 
^*  and  make  trial  of  others ;  but  none  should  be  implicitly 

trusted.  G.  But  what  if  a  few  great  lords,  or  wealthy  men, 
were  to  keep  the  king  (meaning  our  said  lord  the  king)  him- 
self in  subjection,  yet  exert  his  (meaning  our  said  lord  the 
king^s)  force,  lavish  his  (meaning  our  said  lord  the  king's) 
treasure,  and  misuse  his  (meaning  our  said  lord  the  king's) 
name,  so  as  to  domineer  over  the  people  (meaning  the  sub- 
jects of  this  realm),  and  manage  the  parliament?  (meaning 
the  parliament  of  this  realm.)  F,  We  (meaning  the  sub- 
jects of  this  realm)  must  fight  for  the  king  (meaning  our 
said  lord  the  king)  and  ourselves  (meaning  the  said  subjects 
of  this  realm).  G.  You  talk  of  fighting  as  if  you  were 
speaking  of  some  rustic  engagement  at  a  wake ;  but  your 
(meaning  the  subjects  of  this  realm^s)  quarter-staffs  would 
avail  you  (meaning  the  said  subjects)  little  against  bayonets. 
JF*.  We  (meaning  the  said  subjects)  might  easily  provide 
ourselves  (meaning  the  said  subjects)  with  better  arms.  G. 
Not  so  easily:  when  the  moment  of  resistance  came,  you 
(meaning  the  said  subjects)  would  be  deprived  of  all  arms; 
and  those  who  should  furnish  you  (meaning  the  said  sub- 
jects) with  them  (meaning  arms),  or  exhort  you  (meaning 
the  said  subjects)  to  take  them  (meaning  arms)  up,  would 
be  called  traitors,  and  probably  put  to  death.  F.  We 
(meaning  the  said  subjects)  ought  always  therefore  to  be 
ready,  and  keep  each  of  us  (meaning  such  subjects)  a  strong 
firelock  in  the  comer  of  his  (meaning  such  subject'^s)  bed- 
room. G.  That  would  be  legal,  as  well  as  rational.  Ar& 
you,  my  honest  friend,  provided  with  a  musket?  F.  I 
will  contribute  no  more  to  the  club  (meaning  the  club  above 
mentioned),  and  purchase  a  firelock  with  my  savings.  6. 
It  is  not  necessary.  I  have  two  (meaning  two  firelocks), 
and  will  make  you  a  present  of  one  (meaning  one  firelock) 
with  accoutrements.  F.  I  accept  it  (meaning  the  said  last- 
mentioned  firelock)  thankfully,  and  will  converse  with  you 
at  your  leisure  on  other  subjects  of  this  kind.  G.  In  the 
mean  while,  spend  an  hour  every  morning  in  the  next  fort- 
night in  learning  to  prime  and  load  expeditiously:  I  say 
every  morning,  because  if  you  exercise  too  late  in  the 
evening,  you  may  fall  into  some  of  the  legal  snares  which 
have  been  spread  for  you  by  those  gentlemen  who  would 
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ralher  secure  game  for  the  table  than  liberty  for  the  nation 
(meaning  this  realm).  F.  Some  of  my  neighbours  who  have 
served  in  the  militia  (meaning  the  militia  of  this  realm)  will 
readily  teach  me:  and  perhaps  the  whole  village  may  be 
persuaded  to  procure  arms  and  learn  their  exercise,  6\  It 
cannot  be  expected  that  the  villagers  should  purchase  arms; 
but  they  (meaning  such  villagers)  might  easily  be  supplied, 
if  the  gentry  of  the  nation  (meaning  this  realm)  would  spare 
a  little  from  their  (meaning  such  gentry's)  vices  and  luxury. 
jP.  May  they  (meaning  such  gentry)  turn  to  some  sense  of 
honour  and  virtue.  G.  Farewell  at  present,  and  remember 
that  a  free  state  is  only  a  more  numerous  and  more  power- 
ful club;  and  that  he  only  is  a  free  man  who  is  member  of 
such  a  state.  F.  Good  morning,  sir;  you  have  made  me 
veiser  and  better  than  I  was  yesterday;  and  yet,  methinks, 
I  had  some  knowledge  in  my  own  mind  of  this  great  sub- 
ject, and  have  been  a  politician  all  my  life  without  per- 
ceiving it." In  contempt  of  our  said  lord  the  king  and 

his  laws,  CO  the  evil  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our  said  lord  the  king, 
his  crown,  and  dignity. 

The  second  count  differed  only  from  the  first  in  leaving 
out  the  innuendos  after  the  personal  pronouns  "  Z,'^  ^^you^ 
&c. 

The  jury  withdrew  for  some  time,  and,  on  their  return, 
their  foreman  said,  they  found  the  defendant  ^^ gidlty  of 
publishing  only^  But  after  some  conversation  between 
them  and  the  judge,  they  agreed  that  their  verdict  should 
be  in  the  following  words;  viz,  "guilty  of  publMing,  but 
whether  a  libel  or  not,  the  jury  do  not  find." 

On  MoJiday^  the  8th  of  November^  Erskine  obtained  a 
rule  for  a  new  trial;  the  general  foundation  of  his  motion 
being  the  mis-direction  of  the  judge  in  point  of  law.  The 
particular  grounds  and  arguments  will  be  better  understood, 
after  the  report  of  the  evidence  has  been  stated. 

LfOrd  Mansfield,  when  the  motion  was  made,  expressed 
a  desire  that,  if  it  was  intended  to  move  in  arrest  of  judg- 
ment, both  rules  might  be  applied  for  at  the  same  time, 
because  he  thought  many  of  the  arguments  made  use  of  by 
JErskine  in  order  to  support  his  motion  for  a  new  trial  went 
to  arrest  the  judgment,  and  he  was,  he  said,  very  unwilling 
to  decide  the  questions  separately.  However,  Erskine  said, 
it  was  unnecessary  for  him,  in  that  stage  of  the  proceedings, 
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1784.       ^  determine  whether  he  should  or  should  not  move  ia 

^^^-m^'       arrest  of  judgment;  and,  after  some  conversation  between 

Thb  Kimo    the  bench  and  the  bar,  it  was  agreed  that,  in  criminal  cases, 

v*  you  are  not  confined  to  the  first  four  days  of  the  term  to 

Shiplbt.     njoye  j^  arrest  of  judgment,  but  may  do  it  at  any  time 

before  judgment  is  actually  pronounced. 

BuLLEB,  Justice* — Many  things  have  been  mistaken  in 
this  case,  which  I  choose  to  set  right  now. 

It  has  been  suggested  that,  in  my  charge  to  the  jury,  I 
told  them  it  was  the  language  of  a  party.  I  said  no  such 
thing.  I  told  them  then,  as  I  believe  now,  it  was  not  the 
language  of  any  set  of  men  whatever. 

It  is  said,  I  told  the  jury  they  had  no  right  to  find  a 
general  verdict.  I  certainly  said  no  such  thing.  I  stated 
what  I  thought  the  law,  viz.  that  the  question  of  libel  or 
no  libel  is  matter  of  law  for  the  court,  not  for  the  jury. 
That  publication  and  the  meaning  of  the  innuendos  were 
questions  of  fact;  and  that,  if  they  doubted  upon  either  of 
those  two  points,  they  must  acquit. 

As  to  the  verdict,  there  was  much  interruption  on  the 
part  of  the  counsel  for  the  defendant,  in  my  opinion  im- 
proper. I  will  state  what  I  did.  They  brought  in  a  verdict 
of  guilty  of  publishing  onh/y  which  I  refused  to  take;  in 
which,  I  conceive,  I  did  right.  The  jury  were  asked  if  they 
found  it  a  libel :  they  said,  no.  An  improper  use  was  made 
of  that:  the  counsel  for  the  defendant  said,  they  find  it  no 
libel.  The  jury  said  they  found  no  such  thing:  they  did 
not  mean  to  find  whether  it  was  a  libel  or  not,  one  way  or 
the  other.  As  to  the  observations  made  by  the  counsel  upon 
the  course  pursued  by  me  on  this  occasion,  if  thrown  out 
ad  captandum,  they  might  as  well  have  been  spared.  If  it 
was  meant  to  insinuate  that  I  had  any  wish  against  the 
defendant,  it  is  as  false  as  it  is  scandalous. 

On  the  Monday  following  (the  15th  oi  November)^  which 
was  the  day  appointed  by  the  court  for  the  prosecutor  s 
counsel  to  show  cause,  Bctlleb,  J.  made  his  report  of  the 
evidence  to  the  following  effect. 

For  the  prosecution,  were  called  the  Reverend  Edward 
Edwards,  John  Marshy  and  William  Jones* 

Edwards  proved,  that  he  received  a  copy  of  the  pamphlet 
set  forth  in  the  indictment,  with  the  words  *'  Gentleman  and 
Farmer''*  indorsed  upon  it,  in  the  hand-writing  of  the  de- 
fendant, inclosed  in  a  letter  from  him  in  the  year  1783.  The 
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letter,  bearing  date  the  24th  ot  January^  was  in  these  words : — 
^^  I  will  trouble  you  to  get  an  edition  of  the  inclosed  dialogue 
printed  by  Marshy  as  soon  as  possible,  with  the  following 
advertisement  annexed  to  it.  He  may  put  a  price  of  two- 
pence or  three-pence,  to  bear  expenses.  I  shall  advertise  it 
in  the  Chester  paper,  on  Tuesday ^  so  I  hope  it  will  be  printed 
by  that  day.     Yours,  W.  D.  Shipley^ 

"  Advkktisement  to  be  put  at  the  beginning.^ 

^*A  short  defence  hath  been  thought  necessary  against 
a  violent  and  groundless  attack  upon  the  Flintshire  com- 
mittee, for  having  testified  their  approbation  of  the  following 
dialogue,  which  has  been  publicly  branded  with  the  most 
injurious  epithets;  and  it  is  conceived  that  the  sure  way  to 
vindicate  this  little  tract  from  so  unjust  a  character  will  be 
as  publicly  to  produce  it.  The  friends  of  the  revolution  will 
instantly  see,  that  it  contains  no  principle  which  has  not  the 
support  of  the  highest  authority,  as  well  as  the  clearest 
reason. 

"  If  the  doctrines,  which  it  slightly  touches,  in  a  manner 
suited  to  the  nature  of  the  dialogue,  be  seditious,  treasonable, 
and  diabolical,  Lord  Soniers  was  an  incendiary,  Locke  a 
traitor,  and  the  convention  parliament  a  PandcBmonium : 
but  if  those  men  are  the  glory  and  boast  of  England^  and 
if  that  convention  secured  our  liberty  and  happiness,  then 
the  doctrines  in  question  are,  not  only  just  and  rational,  but 
constitutional  and  salutary;  and  the  reproachful  epithets 
belong  wholly  to  the  system  of  those  who  so  grossly  mis- 
applied them.'' 

Edwards  delivered  the  pamphlet  and  advertisement  to 
Marsh. 

Marshy  who  was  a  bookseller  and  printer,  at  Wrexham^ 
proved  the  printing  of  the  pamphlet  and  advertisement,  ac- 
cording to  the  directions  in  the  letter ;  that  Jonesy  the  other 
witness,  had  come  to  buy  some  copies  at  his  shop,  and  had 
taken  down  his  (Marsh's)  name,  and  his  father's,  who  was 
his  partner;  and  that,  before  the  whole  impression  was  struck 
off,  he  had  seen  the  defendant,  and  told  him  so,  who  seemed 
quite  surprised  that  any  thing  of  that  kind  should  pass,  and 
that  any  disturbance  should  be  made  about  the  matter. 

Jones  proved,  that  he  had  bought  a  copy,  which  he  pro- 
duced, at  MarsVs  shop. 

On  his  cross-examination  he  said,  that  Mr.  FitzmauricCy 
who  was  sheriff  of  the  county  in  1783,  had  carried  on  the 
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1784.       prosecution  at  first,  but  that  he  afterwards  had  declined  it ; 

y^m-^-mj'      and  that  he  (the  witness),  who  was  an  attorney,  was  then  the 
Thk  Kino   prosecutor.   He  said,  that  Fitzmaurice  had  declined  in  con- 
^-  sequence  of  an  answer  he  had  received  to  an  application  made 

to  the  treasury;  but  being  asked  what  that  answer  was,  I 
said  it  was  not  evidence. 

The  pamphlet  was  then  read ;  and  there  the  evidence  for 
the  prosecution  ended. 

For  the  defendant,  was  called  Edward  Jones,  who  proved, 
that  he  was  a  member  of  the  Flintshire  committee,  and  that 
there  was  a  resolution  of  that  committee,  to  translate  the 
pamphlet  into  Welsh ;  that  it  was  put  into  his  hands  to  get 
that  done,  that  he  had  talked  with  the  defendant  about  it, 
who  said  he  had  received  it  from  Sir  William  Jones  (the 
author)  so  very  lately,  that  he  had  not  had  time  to  read  it ; 
that  he  afterwards  wrote  to  the  defendant,  mentioning  certain 
resolutions  the  Flintshire  committee  had  come  to,  adopting 
certain  resolutions  of  the  county  of  York  as  to  the  extension 
of  the  representation  in  parliament ;  and,  at  the  same  time 
informing  him,  that  he  had  collected  the  opinion  of  some 
gentlemen,  that  the  pamphlet  might  do  harm,  and  telling 
him,  that  he  (the  witness)  thought  the  defendant  would  do 
better  not  to  publish  it :  that  he  also  informed  him,  that  they 
had  resolved,  at  a  prior  meeting,  to  call  another  meeting  of 
the  county  together,  to  consider  of  an  address ;  that  he  did 
not  see  the  defendant  again  till  the  morning  of  that  last  men- 
tioned meeting ;  who  then  said  to  him,  ^^  I  am  very  much 
obliged  to  you  for  what  you  have  communicated  to  me  re- 
specting the  pamphlet;  I  should  be  exceedingly  sorry  to 
publish  any  thing  that  should  tend  to  sedition.'*^  That,  in 
consequence  of  that  declaration,  he  returned  the  pamphlet 
to  the  defendant,  and  it  never  was  translated ;  that  the  meet- 
ing was  on  the  7th  oi  January^  that  softie  people  had  made 
pretty  free  with  the  defendant  for  wishing  to  publish  a  thing 
of  that  sort ;  that  it  had  been  much  talked  of,  and  was  very 
much  reprehended  by  some  persons  at  the  meeting ;  that  the 
witnesses  principal  objection  to  its  being  published  was,  that 
the  Flintshire  committee  had  adopted  the  resolution  of  the 
York  committee,  which  the  pamphlet  directly  contradicted. 
On  his  cross-examination  he  said,  that  at  the  meeting  it  was 
publicly  said,  in  the  presence  of  the  defendant,  that  the 
pamphlet  was  treasonable,  and  many  opprobrious  epithets 
were  made  use  of;  upon  which  the  defendant  said,  "  I  am 


TWENTY-FIFTH  GEORGE  III.  85 

now  called  upon  to  show  that  this  pamphlet  is  not  seditious,        1784. 
and  I  read  it  with  a  rope  about  my  neck."     That  the  de-       '^^-muf 
fendant  then  read  it,  and  the  witness  collected  from  what  he    Thb  King 
said,  that  his  opinion  was,  that  the  dialogue  was  legal  and  ^' 

constitutional :  that  he  said,  "  Now  I  have  read  this  in  public,        hiplky. 
I  don't  think  it  so  bad  a  thing,  and  I  think  we  ought  to 
publish  it  in  vindication  of  the  committee." 

Witnesses  were  then  tendered,  to  speak  to  the  general  de- 
portment and  behaviour  of  the  defendant.  I  said,  I  had  never 
seen  evidence  of  that  sort  produced  in  such  cases,  that  it 
operated  much  in  the  same  way  as  it  would  in  cases  of  felony, 
and  might  have  effect  afterwards  with  regard  to  the  punish- 
ment. I  added,  however,  that  I  had  no  sort  of  objection  to 
receive  it,  and  no  objection  being  made  on  the  part  of  the 
prosecutor,  several  gentlemen  of  fortune  and  character  in  the 
county  of  Flint  were  called,  who  concurred  in  saying,  they 
did  not  think  the  defendant  was  a  person  capable  of  stirring 
up  rebellion,  or  sedition ;  but  looked  upon  him  to  be  of  a 
peaceable  disposition,  and  a  good  subject. 

After  having  stated  the  evidence,  Buller,  Justicej  pro- 
ceeded as  follows: — "  The  jury  that  tried  this  indictment 
was  a  full  special  jury.  After  retiring  to  consider  the  evi- 
dence, they  brought  in  a  verdict  in-the  very  same  words  with 
that  given  in  the  case  of  Rex  v.  Wood/all  (d).  Every  one 
knows  the  history  of  that  case ;  and  it  occurred  to  me,  that 
I  ought  not  to  take  the  verdict  in  those  words,  because  it 
would  be  imperfect.  I  therefore  said  that  when  I  knew 
their  meaning,  I  would  take  their  verdict  agreeable  to  such 
meaning;  and  I  asked  whether  they  meant  to  find  the 
innuendos.  They  said  they  did.  After  some  time  they 
told  me,  they  meant  to  find  the  defendant  guilty  of  pub- 
lishing the  pamphlet,  but  not  to  say  whether  it  was,  or  was 
not,  a  seditious  libel.  I  thought  that  was,  in  substance,  a 
special  verdict,  and  considered  what  words  would  give  it 
that  effect,  and  it  was  agreed  that  it  should  be  in  the 
words  in  which  it  was  in  fact  taken  by  the  officer  (e).  I 
do  not  find  that  any  objection  is  now  made  to  that  form  of 
words. 

But  there  have  been  two  objections  stated  to  my  direction 
to  the  jury,  viz. 

(^)  B,  R.  Af.,  11  G.  3, 5  Burr,  of  the  printing  and  publishing; 
26  6 1 .  The  words  were, "  Guilty    on/v." 

{e)  Supra,  p.  81. 
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1784.  ^'  "  That  I  did  not  leave  the  question  of  libel  to  them, 

v^*y-i^      nor  give  any  opinion  upon  it  myself; 
The  Kino       S.  '^  That  I  did  not  leave  it  to  the  jury  to  acquit  the  de- 
^*  fendant,  on  the  ground,  that  it  appeared,  by  the  advertise- 

HiPLEY.     mgjjt^  and  the  evidence  given  for  him,  that  his  intentions 
were  innocent  and  not  seditious. 

1.  <<  As  to  the  first,  I  thought  the  law  fully  settled,  by  a 
long  train  of  authorities,  and  that  I  was  not  at  liberty  to 
leave  that  question  to  the  jury,  if  I  had  been  inclined  so  to 
do.  I  therefore  told  them,  that  if  they  were  satisfied  that 
the  defendant  published  the  pamphlet,  and  that  the  in- 
nuendos  added  to  different  words  in  it  by  the  indictment 
contained  the  true  meaning  of  those  words,  they  ought,  in 
point  of  law,  to  find  him  guilty.  But  that,  if  they  were  not 
satisfied  on  either  of  those  points,  they  ought  to  acquit  him. 
*^  It  is  also  true,  that  I  gave  no  opinion  myself,  on  the 
question,  whether  the  pamphlet  was  a  libel  or  not ;  for  as 
die  whole  appeared  upon  the  record;  I  thought  it  was  the 
province  of  the  court  out  of  which  the  record  came,  and  not 
of  the  judge  at  Nisi  Prius,  to  decide  that  question. 

2.  ^'  As  to  the  other  objection,  it  is  likewise  true,  that  I 
did  not  leave  it  to  the  jury  to  acquit  the  defendant,  on  the 
ground  of  its  appearing  by  the  advertisement,  and  the  evi- 
dence given  for  him,  that  bis  intentions  were  innocent  and 
not  seditious.  I  thought  the  intention  was  an  inference  of 
law  from  the  fact,  i  never  entertained,  or  expressed,  a 
doubt,  but  that  there  might  be  cases  in  which,  although  the 
publication  were  fully  proved,  yet  the  defendant  might  show 
that  it  was  justifiable  or  excusable.  But,  where  such  a 
defence  is  set  up,  it  must  consist  of  matter  of  fact,  and  of 
matter  of  law : — 1.  Of  matter  of  fact,  as  to  what  was  the 
true  manner  and  occasion  of  tlie  publication ;  2,  Of  matter 
of  law,  viz.  whether  that  manner  and  occasion  made  the 
publication,  in  point  of  law,  justifiable  or  excusable.  Where 
both  those  parts  of  a  defence  concur,  I  take  it  to  be  the 
duty  of  a  judge  to  direct  the  jury,  that  though  they  should 
be  satisfied  that  the  publication  was  proved,  yet  that 
publication  was  no  crime;  and,  therefore,  they  ought  to 
acquit  the  defendant.  But  I  did  not  think  that  the  de- 
fendant's saying,  in  this  case,  that  he  thought  the  pamphlet 
was  not  a  libel,  or  his  endeavouring,  by  an  advertisement^ 
to  justify  it  on  constitutional  principles,  afforded  the  sem- 
blance of  a  legal  defence.    For,  as  Lord  Holt  says,.*  If 
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a  man  speak  treason,  and  aay,  God  save  the  King,  that  will        1784. 
not  save  him.^  y^y^^/ 

"  However,  if  I  was  wrong  in  either  of  those  points,  I    Thb  Kino 
shall  be  very  happy  in  having  my  error  corrected  by  the     ^^^^'^ 
Court'* 

The  grounds  and  arguments  upon  which  Erskine  had 
founded  his  application  for  a  new  trial  were  to  the  following 
effect: 

After  premising  a  good  many  general  observations  on  the 
evidence,  and  on  what  passed  at  the  trial ;  and  admitting 
that  though  he  had  (as  he  thought  he  had  a  right  to  do  for 
the  interest  of  his  client)  insisted  that  the  verdict  should  be 
recorded  in  the  words  in  which  it  was  first  delivered,  yet  the 
judge  was  not  bound  to  record  it  in  those  words ;  he  said^ 
his  objections  were  founded  on  five  different  propositions. 
The  first  and  second  were  as  follows : 

*<  1.  When  a  bill  of  indictment  is  found,  or  an  informa- 
tion filed,  charging  any  crime  or  misdemeanour  known  to 
the  law  of  England^  and  the  party  accused  puts  himself 
upon  the  country  by  pleading  the  general  issue,  not  guilty^ 
the  jury  are  generally  charged  with  his  deliverance  from 
that  crime^  and  not  specially  from  the  fact  or  facts  in 
the  commission  of  which  the  indictment  or  information 
charges  the  crime  to  consist:  much  less  from  any  single 
fact,  to  the  exclusion  of  others  charged  upon  the  same 
record. 

**  9,.  No  act  which  the  law  in  its  general  theory  holds  to 
be  criminal  consututes  in  itself  a  crime,  abstracted  from 
the  mischievous  intention  of  the  actor.  And  the  intention, 
even  where  it.  becomes  a  simple  inference  of  legal  reason 
from  a  fact  or  facts  established,  may,  and  ought  to  be  col- 
lected by  the  jury,  with  the  judge's  assistance:  because  the 
act  charged,  though  established  as  a  fact  in  a  trial  on  the 
general  issue,  does  not  necessarily  and  unavoidably  establish 
the  criminal  intention  by  any  abstract  conclusion  of  law : 
the  establishment  of  the  fact  being  still  no  more  than  full 
evidence  of  the  crime,  but  not  the  crime  itself;  unless  the 
jury  render  it  so  themselves  by  referring  it  voluntarily  to 
the  Court  by  special  verdict.** 

After  stating  his  second  proposition  he  said. 

Where  a  defendant  puts  himself  on  the  jury,  by  pleading 
the  general  issue,  and  offers  no  defence,  justification,  or  ex- 
culpation, the  jury  do  right  to  infer,  by  common  sense,  the 
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1784.  SV^^^  ^^°™  ^^^  ^^^^9  unless  where  they  doubt  whether  it  fol- 
^^^-m^^  lows  by  necessary  inference,  in  which  case  they  ought  to  put 
The  King  the  facts  upon  the  record,  and  leave  the  mere  question  of 
^'  le&ral,  or  rather  rational  inference,  to  the  Court.     But  the 

jury  even  in  such  cases  may,  that  is,  they  have  not  only  the 
power,  but  also  a  legal  constitutional  right  to  draw  the  in- 
ference themselves ;  a  right  intended  to  be  exercised,  by  the 
founders  of  this  constitution,  as  a  guard  against  the  cor- 
ruption of  fixed  magistrates.  In  an  action  of  trespass,  the 
defendant  cannot  bring  thevalidity  of  his  justification  before 
the  jury :  the  Court  will  not  permit  it.  But  he  may  in  all 
criminal  cases ;  and  this  is  the  true  reason  why  the  general 
issue  is  the  plea  in  all  such  cases,  namely,  that  the  cri- 
minality of  the  defendants  intent  may  be  tried  by  his 
peers.  If,  in  the  present  case,  the  judge  had  admitted  the 
right,  but  had  advised  the  jury  to  waive  it,  and  leave  the 
inference  to  the  Court,  by  finding  a  special  verdict,  the 
defendant  would  not  have  moved  for  a  new  trial.  There 
are  cases  where  judges  ought  to  take  that  course.  But  on 
the  trial  of  this  indictment,  the  judge  excluded  the  right 
altogether. 

It  will  be  argued  that  the  case  of  a  libel  is  peculiar,  and 
differs  with  respect  to  the  province  of  the  jury  from  other 
offences.     My  next  proposition,  therefore,  is  this : 

'^  3.  An  indictment  for  a  libel,  even  where  the  slander  of 
an  individual  is  the  object  of  it,  forms  no  exception  to  the 
jurisdiction  or  duties  of  juries,  or  the  practice  of  judges,  in 
other  criminal  cases.  The  argument  for  the  difference,  viz. 
because  the  whole  crime,  in  the  case  of  libels,  always  appears 
upon  the  record,  is  false  in  fact,  and,  even  if  true,  would 
form  no  solid  or  substantial  difference  in  law.*" 

It  is  not  true  that  the  whole  of  the  crime,  in  the  case  of 
libels,  appears  upon  the  record.  May  not  part  of  the  con- 
text, which  might  alter  the  whole  complexion  of  the  case, 
be  omitted  in  the  indictment?  Is  not  the  advertisement, 
which  is  a  most  material  part  of  the  publication,  omitted  in 
this  indictment  ?  Algernon  Sidney,  upon  his  trial,  put  a 
case  very  apposite  to  this  point.  He  said  that  by  taking 
Scripture  "  to  pieces,  you  may  make  all  the  penmen  of  the 
Scripture  blasphemous;  you  may  accuse  David  of  saying 
there  is  no  God  (y^.'**     Suppose  an  indictment  against  a 

(/)  3  H.  Tr.  808.  Hargr.  Ed. 
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bookseller  for  printing  and  publishing  a  book  containing        1784. 

those  words.     It  could  not  be  demurred  to :  yet  such  an        -^^.^-^^ 

indictment  would  not  contain  the  whole  of  the  charge ;  that    Tus  Kino 

is,  it  would  not  contain  the  whole  of  the  publication.     In 

such  a  case,  could  a  judge  tell  the  jury  that  they  had 

nothing  to  do  with   the  intent:   that  they  were  only  to 

inquire  whether  th^  defendant  published  a  libel  containing 

the  words  stated  in  the  record  ?   Would  it  not  be  competent 

to  the  defendant  to  read  the  context,  it  show  that  he  had 

only  published  the  book  of  Psalms,  and  that  his  intention 

was  not  only  innocent  but  laudable?     So,  in  the  present 

case,  the  advertisement  was  part  of  the  context,  omitted  in 

the  record,  yet  a  material  part  of  the  act  which  is  the 

ground  of  the  prosecution,  and  necessary  to  be  laid  before 

the  jury  in  evidence,  to  show  the  intent  of  the  publication. 

^^  4.  The  dialogue  indicted,  containing  no  slander  of  an 
individual,  involved  no  question  of  law,  the  general  tendency 
to  excite  sedition  being  a  fact  for  the  consideration  of  the 
jury.'' 

But,  supposing  the  Court  should  deny  the  legality  of  all 
those  four  propositions ;  or,  admitting  their  legality,  should 
resist  the  conclusion  I  have  drawn  from  them,  I  shall  then 
resort  to  my  last  proposition,  viz. 

^*  5,  In  all  cases  where  the  mischievous  intention  (which 
is  agreed  to  be  the  essence  of  the  crime),  cannot  be  collected, 
by  simple  inference,  from  the  fact  charged,  because  the 
defendant  goes  into  evidence  to  rebut  such  inference,  the 
intention  becomes  a  pure  unmixed  question  of  fact,  for  the 
consideration  of  the  jury." 

In  support  of  the  last  proposition  I  rely  on  the  opinion  of 
this  court,  as  delivered  by  Lord  Mansfield  in  the  case  of 
Rex  V.  Wood/all  {g).  His  lordship  there  said,  **  Where 
an  act,  in  itself  indifferent,  if  done  with  a  particular  intent 
becomes  criminal,  there  the  intent  must  be  proved  and 
found ;  but,  where  the  act  is  in  itself  unlawful,  the  proof 
of  justification,  or  excuse,  lies  on  the  defendant;  and,  on 
failure  thereof ^  the  law  implies  a  criminal  intent  (A).*"  The 
only  thing  in  which  I  differ  from  that  judgment  is,  that  I 
hold  the  inference  not  to  be  an  inference  of  law,  but  merely 
of  reason  and  sense.     His  lordship,  in  the  same  case,  said, 

{g)M.  11  Geo.  3,  5  Burr.        (Ji)  Ibid.  2667. 
2661. 
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1 784.  "  There  may  be  cases  where  the  fact  proved  as  a  publication 

>jr,-ii_^  may  be  justified*,  or  excused,  as  lawful  or  innocent ;  for  no 

Thb  Kino  fact  which  is  not  criminal  [§],  in  case  the  paper  be  a  libel, 

^'  can  amount  to  a  publication  of  which  a  defendant  ought  to 

Shiplby.  ^  f^^^^  g^^jj^y  ^^j  „     jjg  ^^^^  added,  «  But  no  question 

of  that  kind  arose  in  this  cause  (*)."  Why  did  no  such 
question  arise  in  that  cause?  His  lordship  had  just  given 
the  reason.  *^  On  the  part  of  the  defendant,  they  called  no 
witnesses  (Z).'"  WaS  that  the  case  in  the  prosecution  now 
under  consideration  ?  So,  in  the  case  of  Rea;  v.  Almon  (m)* 
Lord  Mansfield  said,  that  evidence  of  the  sale  in  tbe 
defendant's  shop  vrasy  prima  Jiicie^  evidence  of  a  publication 
by  him,  which  must  stand  good  till  answered ;  and  that,  if 
not  answered  ai  ally  and  believed,  it  was  conclu^ve  (n). 
Mr.  Justice  Aston  expressed  himself,  on  that  occasion,  to 
the  same  effect,  viz.  "  that  the  primd^fiuAe  evidence,  if  be- 
lieved, was  binding,  till  contrary  evidence  was  produced  (o).*" 
In  Rtxv,  WoodfaUf  Lord  Mansfield  did  not  say,  "no 
fact  which  is  not  criminal  can  amount  to  a  publication  T 
but,  **  no  fact,  &c.  can  amount  to  a  publication  of  which  a 
defendant  ought  to  be  found  guilty^  There  were  many 
circumstances,  in  the  present  defendant's  case,  which  tended 
to  show  the  innocence  of  his  intention,  and  which  ought  to 
have  been  pointed  out  to  the  jury.  The  pamphlet  was 
written  by  a  near  relation,  a  man  appointed  by  his  majesty 
to  fill  a  very  high  judicial  station.  The  advertisement 
explained  the  motives  which  induced  the  publication,  but 
was  insidiously  left  out  of  the  indictment.  Janes^  the  wit- 
ness produced  on  the  part  of  the  defendant,  proved  that,  in 
the  declared  opinion  of  the  defendant,  this  pamphlet,  which 
the  judge  did  not  say  was  or  was  not  a  libel,  was  per- 
fectly innocent  and  legal.  The  evidence  of  character,  also, 
coupled  with  the  rest,  went  not  merely  in  mitigation,  but 
ought  to  have  been  left  as  auxiliary  proof  of  an  innocent 
intent.     The  charge  of  the  learned  judge  can  only  be  sup- 

[§]  These  are  Lord  Mans-  be  a  libel." 

field's  words^  as  given  in  Bur^  (t)  5  Burr.  2666. 

row.  (A)  Ibid. 

The  expressions  appear  more  (/)  Ibid.  2665. 

clear  and  coDsisteot  as  stated  in  (m)  3/.  1 1  Geo.  3,  5  Burr. 

Ridgwa^s  edition  of  Erskines  2686. 

speeches,  "  For  do  act  which  is  (n)  5  Burr.  2688. 

not  criminal^  though  the  paper  (o)  Ibid.  2689. 
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ported  on  one  of  two  grounds;   viz.  1.  that  the  evidence       1784. 
produced  was  insufficient  to  show  an  innocent  intent;  or,  2.        ^^-^-^^ 
that  the  jury  had  nothing  to  do  with  the  intent.     But,  on    Thb  Kino 
the  first  ground,  though  a  strong  recommendation  to  con-  ^■ 

vict  might  be  justified,  yet  it  is  impossible  to  hold  that  the 
evidence,  such  as  it  was,  should  not  have  been  left  to  the 
jury.  As  to  the  second  ground,  if  the  jury  had  declared, 
*^  We  find  that  the  defendant  published  this  pamphlet, 
whether  a  libel  or  not  we  do  not  find;  and  we  find  further, 
that,  believing  it  in  his  conscience  to  be  meritorious  and 
innocent,  he  bonajide  published  it  with  the  prefixed  adver- 
tisement, as  a  vindication  of  his  character  from  the  seditious 
intentions  imputed  to  him,  and  not  to  excite  sedition.'' 
Can  it  be  said  that  on  such  a  special  verdict  a  judgment 
could  have  been  given  against  the  defendant?  Such  a 
position  cannot  be  reconciled  to  the  doctrine  laid  down  by 
the  Court  in  Rex  v.  Woodfidl.  The  danger  of  the  doctrine 
resulting  from  the  learned  judge's  charge  will  not  stop  at 
the  case  of  libels:  it  may  extend  to  prosecutions  for  high 
treason ;  for  the  overt  act  of  treason  may  be  the  publication 
of  a  written  paper. 

When  Erskine  had  stated  his  grounds  for  the  motion, 
Lord  Mansfield  desired  be  would  furnish  him  with  a  copy 
of  his  five  propositions,  and  said  that  they  seemed  to  him 
reducible  to  two;  viz.  1.  That  the  jury  not  only  have  the 
power,  but  that  where  they  choose,  they  ought  to  judge  of 
the  law;  2.  That  the  defence  was  not  sufficiently  left  to  the 
jury  as  a  justification. 

Bearcrqft^  Cowper,  Leycesteri  liozver,  Mardej/,  and 
Richardsy  showed  cause. 

They  considered  the  grounds  of  the  motion,  contained  in 
the  five  propositions  stated  by  Erskine^  as  ranged  under 
two  general  heads,  according  to  what  had  fallen  from  Lord 
Mansfield,  viz. 

1.  That  there  had  been  an  actual  misdirection  of  the 
judge,  when  he  told  the  jury  that  the  question,  whether 
libel  or  not,  was  not  for  their  decision. 

2.  That  he  had  omitted  to  leave  it  to  the  jury,  to  acquit 
the  defendant  on  the  evidence  given  for  him  as  proof  of  an 
innocent  intent  in  the  publication. 

The  substance  of  their  arguments  on  those  two  heads  was 
as  follows: 

Ist  Head.     The  direction  given  a&to  this  head  is  con- 
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1 784.  sonant  to  the  uniform  practice  in  former  cases,  and  is  founded 
v,^v-<^  on  the  best  sense  and  the  soundest  principles.  Whether 
The  King  libel  or  not,  is  a  mere  question  of  law;  and,  on  that  account, 
it  has  been  the  constant  course  for  judges,  when  thej  have 
had  to  try  an  indictment  or  an  information  for  publishing  a 
libel^  to  tell  the  jury,  if  they  think  the  fact  of  the  publica- 
tion and  the  innuendos  are  proved,  to  find  the  defendant 
guilty.  It  is  almost  peculiar  to  this  offence  that  every  thing 
necessary  to  constitute  the  crime  must  be  set  forth  on  the 
record.  The  misapprehension  or  abuse  of  that  principle 
has  introduced  a  great  deal  of  unnecessary  introductory 
matter,  in  the  common  forms  of  such  indictments  and 
informations.  The  common  preamble  stating  that  the  de- 
fendant, *^  being  of  a  wicked  and  turbulent  dispo»tion,  and 
intending  to  excite  discontents,  seditions,  &c."  is  unnecessary, 
requires  no  evidence,  contains  mere  inference  of  law,  which 
the  court  must  draw,  and  therefore  need  never  be  inserted. 
The  epithets  of  false,  wicked,  seditious,  and  scandalous, 
applied  to  the  libel,  are  equally  inference  of  law,  and  of  no 
use  on  the  record. — [Lord  Mansfield—"  When  I  was 
Attorney  General^  I  left  out  the  word  ^\faise:*'  and  I 
thought  it  had  been  omitted  ever  since  in  all  crown  prose- 
cutions.'^] — The  only  question  of  fact,  in  the  case  of  a 
public  libel  like  the  present  is,  whether  the  defendant  pub- 
lished the  writing  stated  on  the  record  in  the  sense  given  to 
it  by  the  innuendos^  "  of  and  concerning  the  king,  and  the 
government  of  the  realm.*"  If  a  libel  is  such  in  point  of  law, 
upon  the  face  of  it,  without  explanation,  no  innuendos  are 
necessary.  If  any  parts  are  ambiguous,  they  roust  be 
explained  by  innuendos^  on  the  truth  of  which  the  jury  is 
exclusively  to  decide.  And,  if  the  paper  is  in  itself  not 
libellous  in  the  eye  of  the  law,  but  became  so  by  collateral 
facts  and  circumstances,  those  facts  and  circumstances  must 
also  be  stated  by  averments  on  the  record,  and  of  the  truth 
of  such  averments  the  jury  also  are  to  judge.  Therefore, 
in  every  case  of  libel,  sufficient  must  appear  on  the  record 
to  enable  the  Court  to  see  whether  what  is  imputed  to  the 
defendant  amounts  in  law,  if  true,  to  the  crime  for  which  he 
is  brought  to  trial.  But,  whenever  any  objection,  either  to 
a  criminal  charge  or  a  civil  demand,  arises  on  the  face  of 
the  record,  it  is  the  universal  impression  of  every  lawyer, 
both  on  the  bench  and  at  the  bar,  that  such  objection  is  not 
a  matter  for  discussion  at  Nisi  PriuSf  but  ought  to  be  stated 
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to  the  court  who  are  to  pronounce  judgment,  after  the  find-        1784 
ing  of  the  jury.    As  to  their  province,  if  they  think  the  facts        s^^-m^ 
of  the  case  proved,  they  may  either  find  them  specially,  as  this    The  Kino 
jury  has  done,  or  under  the  general  expression  of  ^^guiltyJ"  ^' 

That  word  was  objected  to  as  involving  an  opinion  upon  the 
law  of  the  case;  but  it  certainly  only  means  that  the  jury 
think  the  defendant  guilty,  if  there  is  a  crime  charged  on 
the  record.  If  the  question,  whether  the  matter  stated  on  the 
record  amounts  to  a  libel,  were  not  a  mere  matter  of  law,  for 
the  decision  of  the  court,  by  what  authority  has  the  court  so 
often  arrested  the  judgment  in  prosecutions  of  this  sort,  on 
the  ground  that  the  subject  of  the  charge  was  not  a  libel  ? 
If  it  is  a  mere  matter  of  law,  it  ought  not  to  he  left  to  the 
determination  of  the  jury.  Good  sense  and  sound  reason 
exclude  them  from  deciding  upon  the  law.  Chosen,  as  they 
are,  by  ballot,  and  not  versed  in  the  science  of  jurisprudence, 
how  preposterous  and  dangerous  would  it  be,  if  they  were  to 
take  upon  themselves  to  judge  of  intricate  and  abstruse  legal 
questions.  Upon  the  same  question  different  juries  would 
vary  continually  from  one  another,  and  instead  of  that  cer- 
tainty which  is  so  necessary  for  the  regulation  of  men^s  con- 
duct, the  law  would  constantly  fluctuate,  and  nobody  would 
be  able  to  discover  what  it  is,  or  where  to  find  it.  And,  on 
the  other  side,  what  is  there  to  alarm  or  excite  apprehensions 
in  any  rational  mind,  if  the  decision  of  the  law  which  arises 
in  trials  of  this  sort  is  left  to  the  judges.  Do  not  they 
declare  and  expound  the  law  in  all  other  cases  ?  The  mixed 
jurisdiction  of  the  court  as  to  matters  of  law,  and  the  jury 
as  to  questions  of  fact,  has  been  established  on  the  wisest 
principles.  The  criminal  law  of  this  country  furnishes  an 
instance  of  a  judicature  of  a  nature  still  more  complicated, 
which,  however,  in  practice,  is  found  to  answer  very  salutary 
purposes.  By  the  commission  under  which  offences  com- 
mitted at  sea  are  tried  (p)  the  court  is  composed  partly  of 
common  law  judges,  and  partly  of  civilians;  the  facts  are 
tried  by  a  jury ;  the  conduct  of  the  trial  is  governed  by  the 
common  law  judge,  according  to  the  rules  of  the  common 
law;  but  the  civil  law  judge  explains  and  defines  the  crime 
according  to  that  law,  and  pronounces  the  sentence,  if  the 
prisoner  is  convicted.  To  be  sure,  in  the  case  of  a  libel,  if 
the  jury  choose,  they  may  acquit  the  defendant  by  a  general 

(p)  Under  28  H.  S,  c.  15. 
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verdict  of  not  guilty,  although  the  publication,  averments, 
and  innuendoes^  should  be  fully  proved.  When  they  do  so. 
The  King  they  take  the  trial  of  the  law,  as  well  as  of  the  fact,  upon 
themselves  [1].  But  has  it  not  been  the  constant  practice, 
with  all  judges,  when  the  question  to  be  tried  is  made  up  of 
law  and  fact,  to  tell  the  jury  •'  if  you  believe  the  fact,  you 
musty  or  you  are  bounds  to  find  so  and  so?^  Not  bound  by 
form  or  coercion,  but  by  moral  obligation,  by  their  duty,  and 
their  oaths.  They  have  the  power  to  act  otherwise,  if  they 
choose  to  set  those  considerations  at  defiance,  because  there 
are  no  means  provided  by  the  law  for  the  punishment  of  a 
jury,  in  criminal  cases,  if  they  find  a  false  verdict.  It  was 
formerly  doubted  whether  an  attaint  would  not  lie  in  such  a 
case,  but  it  is  now  settled  that  it  will  not  [2].  The  moral 
duty  and  obligation,  however,  is  equally  strong,  as  if  it  were 
enforced  by  a  penal  sanction.  In  the  most  compassionate 
cases,  the  directions  of  judges,  that  the  law  is  compulsory  on 
the  jury,  are  never  relaxed.  Suppose  such  a  case  as  really 
happened  a  few  years  ago  were  to  come  to  be  tried  at  the 
Old  Bailey.  An  Irishman,  who  had  three  guineas  in  his 
pocket  sealed  up  to  be  delivered  to  a  friend  in  Irdandy  was 


[I]  Bearcrqft,  on  this  part  of 
the  argument,  said,  he  agreed 
with  the  counsel  for  the  defend- 
ant, that  it  is  the  right  of  the 
jury,  if  they  please,  on  the  plea 
of  not  guilty,  to  take  upon  them- 
selves the  decision  of  every 
question  of  law  necessary  to 
the  acquittal  of  the  defendant; 
and  LfOrd  Mansfield  observ- 
ing that  he  should  call  it  the 
power^  not  the  rig/it,  he  adhered 
to  the  latter  expression;  and 
added,  that  he  thought  it  an 
important  privilege,  and  which, 
on  particular  occasions,  as,  for 
instance,  if  a  proper  censure  of 
the  measures  of  the  servants  of 
the  crown  were  to  be  construed 
by  a  judge  to  be  libellous,  it 
would  be  laudable  and  justifi- 
able in  them  to  exercise.  But 
he  said  that  in  conceding  this 


right,  he  yielded  nothing  which 
would  entitle  the  defendant  to 
a  new  trial,  for  that  the  judge 
had  not  told  the  jury  that  if 
they  believed  the  £aicts  of  the 
case,  they  could  not  find  a  ver- 
dict of  not  guilty. 

The  other  counsel  for  the 
prosecution  seemed  to  argue 
against  the  right,  in  the  manner 
stated  in  the  text. 

[2]  It  is  so  laid  down  by 
Hawkins  in  express  terms  (a) ; 
but  Lord  Hale  was  of  opinion, 
that  for  a  false  verdict  of  ac- 
quittal in  a  criminal  prosecu- 
tion, the  king  may  have  an  at- 
taint, though  no  attaint  lies  by 
the  defendant  for  a  false  verdict 
of  guilty  {b)  ;  which  opinion  is 
adopted  by  Blackstone,  /.,  in 
his  Commentaries  (c). 


{a)Hawk.PlCr.B.hc.72. 
§5,  p.  191. 


(b)  2  Hal.  H.  PL  Cr, p,  S\0. 

(c)  4  Blackst.  C<mm.  361. 
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impelled  by  hunger,  and  the  immediate  prospect  of  starving,        ]  'Tg^. 

to  commit  a  highway  robbery,  considering  this  as  a  less        y^s^m^f 

enormous  crime  than  a  breach  of  trust.     In  such  a  case,  if    Thr  Kino 

in  any,  a  judge  ought  to  leave  a  free  course  to  the  compassion     ^     ^' 

of  the  jury:  yet  will  any  lawyer  deny,  that  in  such  a  case  it 

would  be  the  duty  of  the  judge  to  direct  the  jury,  if  the  fact 

of  the  robbery  were  proved,  that  they  must  convict,  and 

equally  the  duty  of  the  jury  to  follow  those  directions?  It 

was  argued  at  the  trial,  and  is  again  insisted  on,  that  there  is 

a  difference  between  civil  and  criminal  cases ;  and  that,  as  in 

the  latter  a  defendant  is  not  obliged  to  plead  specially,  every 

thing  is  open  to  evidence  and  the  consideration  of  the  jury, 

which  in  a  civil  case  must  have  been  pleaded  and  referred 

to  the  opinion  of  the  court.     But  to  this  the  learned  judge 

who  tried  the  indictment  gave  the  true  answer,  viz.  that 

matter  of  law  is  not  pleadable  in  any  case.     In  that  respect 

the  law  is  the  same  in  civil  as  in  criminal  cases;  and,  indeed, 

in  civil  cases,  if  the  jury  will  take  the  law  upon  them,  there 

is  as  little  redress  as  when  they  do  so  in  criminal  cases :  they 

are  equally  incoercible  in  both  instances ;  for  corruption  only 

can  be  a  ground  for  an  attaint,  not  mistake  or  ignorance. 

Suppose  in  an  action  of  cusumpsit  on  a  promise  arising  by 

implication  of  law,  the  jury  should,  absurdly,  but  innocently, 

insist  on  proof  of  an  actual  undertaking,  and  for  want  of 

such  proof  should,  find  for  the  defendant.     There  is  no 

remedy  or  check  in  such  a  case,  but  for  the  court  to  set 

aside  the  verdict,  and  grant  a  new  trial ;  and  that  practice  is 

but  of  modem  date  [3].  Yet  it  seems  admitted,  that,  in  civil 

cases,  the  jury  have  not  the  right,  though,  in  the  instance 

put,  they  certainly  would  have  the  power,  to  take  the  decision 

of  the  law  upon  themselves,    it  was  said  at  the  trial,  *^  That 

it  is  impossible,  in  most  criminal  cases,  to  separate  law  from 

fact ;  and  that  consequently,  whether  a  writing  be  or  be  not 

a  libel,  never  can  be  an  abstract  legal  question  for  the  judges; 

that  this  position  is  proved  by  the  immemorial  practice  of 

[3]   If  a  jury  were  to  find  Vaughan     in    Bushefs    case. 

contrary  to  the  iato,  aa  sUted  by  Vaugh.    143,    et    seqq.      The 

the  juoge  in  a  civil  case,  from  words  of  fVestm.  2,  c,  30,  seem 

corrupt  motiven,  which  is  a  very  to  show  the  same  thing.     Sed 

possible  case,  it  seems  that  they  ii  sponie  velint  dicere  quod  dk' 

would  be  liable  to  attaint  as  seisina  est  vel  dod,  admittatur 

much  as  for  finding  corruptly  eorum  veredictum  sub  suo  peri" 

against  evidence.     This  is  ex-  culo. 
pressly    so    stated     by  Lord 
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1784.       courts,  the  forms  of  which  are  founded  in  legal  reason  (q).^ 
\^,^^^ .      But,  if  legal  forms  are  taken  into  consideration,  they  will  be 
Thb  King    found  to  militate  strongly  against  the  argument  on  the  part 
Q     ^'  of  the  defendant.     It  has  already  been  observed,  that  it  is 

almost  peculiar  to  indictments  and  informations  for  libels, 
that  every  thing  necessary  to  constitute  the  crime  must 
appear  on  the  record.  In  common  cases,  the  crime  is  only 
charged  by  general  words  and  description,  as  the  result  and 
conclusion  in  law  of  what  is  to  be  proved  in  detail  to  the 
jury  by  an  investigation  of  the  particular  facts.  So  it  is  in 
the  cases  of  murder,  burglary,  robbery,  and  other  felonies. 
What  the  particular  facts  are  is  not  stated  on  the  record. 
The  Court  therefore  cannot  see  whether  they  are  such  as, 
if  proved,  will  justify  the  inference,  and  constitute  the  crime 
charged.  They  must  therefore  wait  till  the  trial,  and  the 
jury  and  judge  then  inquire  together  into  the  law  and  the 
fact;  and,  from  both,  determine  whether  the  party  has  been 
guilty  of  the  crime  imputed  to  him.  But,  in  the  case  of  a 
libel,  the  particulars  which  go  to  constitute  the  crime,  and 
especially  the  writing  itself,  are  specifically  set  out  Thus 
in  the  present  case,  if  the  indictment  had  only  charged,  that 
the  defendant  published  a  certain  libel,  entitled  "  The  prin- 
ciples of  government  in  a  dialogue  between  a  gentleman  and 
a  farmer,"  it  would  have  been  insufficient :  yet  that  would 
have  been  notice  to  the  defendant.  But  it  was  necessary  to 
set  out  the  words  charged  as  criminal,  verbatim.  This  was 
the  solemn  and  unanimous  opinion  of  all  the  judges,  de- 
livered to  the  House  of  Lords  in  Dr.  Sacheverels  trial, 
though  that  house  resolved,  that  by  the  law  and  usage  of 
parliament  in  prosecutions  by  impeachment^  the  particular 
words  supposed  to  be  criminal  are  not  necessary  to  be 
specified  (r).  For  what  other  purpose  are  they  necessary 
to  be  specified  in  proceedings  by  indictment  or  information, 
but  that  the  court  may  judge  whether  what  is  charged,  if 
true,  amounts  to  a  crime  or  not  ?  If  that  were  within  the 
province  of  the  jury,  they  might  collect  it  equally  well  from 
the  evidences.  But  it  was  said  (*)  why  is  the  libel  read,  and 
often  delivered  to  the  jury,  if  they  are  not  to  judge  of  its 
tendency  ?   The  answer  is  plain :  It  is  done  that  they  may 

{g)  Folio  account  of  the  trial,        (r)  St.  Tr.  Hargr,  Ed.  Vol.  5, 
p.  34.  p.  828. 

(«)  Folio  Trial,  p.  34. 
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judge  of  the  propriety  and  truth  of  the  innuendos.  As  to 
the  case  mentioned  to  have  lieen  stated  by  Algernon  Sidney^ 
and  adduced  to  show  that  the  whole  writing  may  not  be  put  Thb  Kino 
upon  the  record,  and  that  a  part  of  the  context  material  to 
show  the  defendant's  innocence  may  be  omitted,  the  answer 
is  plain.  The  charge  could  not  be  proved.  It  would  appear, 
on  the  evidence,  that  the  bookseller  had  never  published 
such  a  proposition.  So,  if,  by  the  omission  of  a  word,  from 
a  mistake  in  the  printer,  an  innocent  passage  should  seem  to 
bear  a  criminal  meaning,  and  an  indictment  or  information 
were  framed  upon  it ;  on  evidence  of  the  omission,  it  would 
appear  that  the  defendant  had  never  published  the  criminal 
matter  charged.  A  man  could  as  little  be  convicted,  in  such 
a  case,  as  if,  having  a  lil^el  written  by  another  in  his  pocket, 
for  the  pui'pose  of  suppressing  it  and  preventing  its  pub- 
lication, he  were  to  pull  it  out  by  accident  with  his  hand- 
kerchief, and  drop  it,  and  thereby  innocently  become  the 
means  of  its  being  published;  or  being  a  clergyman,  like 
the  defendant,  should  mistake  it  for  his  sermon,  and  in  a  fit 
of  absence  deliver  it  from  the  pulpit  Here  it  is  that  the 
maxim  of  Nemo  est  reua^  nisi  mens  sit  reuj  applies.  Con- 
sonant to  the  doctrine  of  the  learned  judge  at  the  trial,  viz. 
that  matter  of  fact  only  is  for  the  determination  of  the  jury, 
and  that  the  law  arising  upon  the  facts  is  to  be  decided  by 
the  Court,  is  what  is  laid  down  in  DowmarC^  case  {t),  "  The 
common  law,'"  it  is  there  said,  **  hath  ordained,  that  matters 
of  fact  shall  be  tried  by  jurors,  and  matters  in  law  by  the 
judges ;  for  as.  Ad  gtuestionem  facti  non  respondent  judices, 
so^  ad  qucestionem  juris  non  respondent  juratores.  Their 
duty  is  to  find  the  truth  of  the  fact,  and  to  refer  the  dis- 
cussion of  the  law  to  the  justices  («);'*  and  the  reason  there 
given  for  excluding  the  jury  from  the  decision  of  matters  of 
law  is,  in  other  words,  what  has  been  stated  in  a  former  part 
of  this  argument,  viz,  "  Quod  quisque  fiSrit^  in  hoc  se  exer^ 
teat  (x).  TThe  same  distinction  between  the  provinces  of 
judges  and  juries  is  repeated,  and  almost  in  the  same  words, 
in  two  different  parts  of  Coke  upon  Littleton  (y),  BusheWs 
case (2;)  was  much  relied  on  at  the  trial  (cmi),  and  the  fol- 
lowing passage,  particularly,  cited  from  Lord  Vaughan^s 


(/)  C.  B.  £.,  28  Eli7..  9  Co. 
12.  b. 
(«)  9  Co.  12,  b. 
(x)  9  Co.  13. 

VOL.  IV, 


(y)  Co.  Litt.  155,  b.  226,  a. 
(z)  C.  B.  M.,   22  Car.   2, 
Vangh.  135. 
(aa)  Folio  Trial,  p.  35. 

H 
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judgment  in  that  case:  **  We  must  take  off  this  veil  and 
colour  of  words,  which  make  a  show  of  being  something,  but 
The  Kino    are  in  fact  nothing.  If  the  meaning  of  those  words,  ^finding 
*'•  against  the  direction  of  the  Court  in  matter  qflazCj'  be,  that 

if  the  judge^  having  heard  the  evidence  given  in  court  (for 
he  knows  no  other),  shall  tell  the  jury,  upon  this  evidence, 
the  law  is  for  the  plaintiff  or  for  the  defendant,  and  you,  under 
the  pain  of  fine  and  imprisonment,  are  to  find  accordingly, 
every  man  sees  that  the  jury  is  but  a  troublesome  delay, 
great  charge,  and  of  no  use  in  determining  right  and  wrong; 
and,  therefore,  the  trials  by  them  may  be  better  abolished 
than  continued,  which  were  a  strange  and  new-found 
conclusion,  after  a  trial  so  celebrated  for  many  hundred 
years  (56).^  But  this  passage,  thus  taken  by  itself,  seems 
to  carry  a  sense  different  from  the  clear  meaning  of  the  judg- 
ment, when  considered  altogether.  The  commitment  ap* 
pear3  to  have  been,  not  solely  for  disregarding  the  direction 
of  the  Court  in  matter  of  law,  but  because  the  jury  had 
drawn  a  conclusion  in  point  of  fact  from  the  evidence  con- 
trary to  the  wishes  of  the  Court ;  and  that  the  judgment 
by  which  Buehell  was  discharged  was  founded  in  a  great 
measure  on  that  circumstance,  appears  from  a  great  part 
of  the  argument  reported  by  Lord  Vaughan,  and  particu- 
larly from  tiie  passage  immediately  following  that  just  cited. 
"For,  if  the  judge,  y>om  the  evidence^  shall,  by  his  own 
judgment^  first  resolve,  upon  any  trial,  what  the  fact  is, 
and  so,  knowing  the  fact,  shall  then  resolve  what  the  law 
is,  and  order  the  jury,  penally,  to  find  accordingly,  what 
either  necessary  or -convenient  use  can  be  fancied  of  juries, 
or  to  continue  trials  by  them  at  all  {cc)ir  That  is  an 
observation  to  which  every  body  must  yield  assent.  But 
observe  what  follows  almost  immediately  after.  "And  this 
is  ordinary^  when  the  jury  find  unexpectedly  for  the 
plaintiff,  or  defendant,  the  judge  will  ask,  *  How  do  you 
find  such  a  fact  in  particular?^  And  upon  their  answer 
he  will  say,  ^  Then  it  is  for  the  defendant,^  though  they  found 
for  the  plaintiff,  or  i  contrario;  and  thereupon  they  rectify 
their  verdict  (dcQ."  What,  therefore,  that  case  was  cited  to 
prove  illegal,  is  there  recognised,  without  censure  or  disap* 
probation,  as  the  ordinary  practice  of  all  judges.     The  only 

(hb)  Vaugh.  143.  (dd)  Vaugh.  144. 

(cc)  Vaugh.  143. 
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peculiarity  in  the  present  case  is  that,  as  the  whole  was       1784. 
upon  the  record,  it  was  not  necessary  for  the  learned  judge       \m^^-m^' 
at  the  trial  to  deliver  any  opinion'to  the  jury  on  the  matter    Thb  Kiko 
of  law,  as  must  be  done  in  actions  of  assumpsit^  ejectment,  ^- 

and  others  of  that  sort.  Where  a  decision  is  unnecessary,  hiplby. 
it  seems  to  be  the  most  laudable  course  for  the  judge  to 
avoid  giving  a  hasty  opinion  at  Nisi  Pritis^  in  cases  of  im- 
portance, and  leave  the  law  to  the  more  solemn  determina- 
tion of  the  full  Court,  to  which  the  record  is  to  return. 
This  is  inculcated  in  Dowman's  case,  where  it  is  said,  that 
the  law  will  not  compel  justices  of  assize  upon  the  sudden 
to  decide  questions  in  law,  be  it  in  pleas  of  the  crown  or 
common  pleas;  but  in  such  case  to  have  the  truth  of  the 
case  found,  and  upon  conference  and  consideration  to  ad- 
judge  according  to  the  law  in  such  cases  (ee).  To  proceed 
now  to  the  express  authorities  applicable  to  the  present  case. 
It  may  be  proper  to  premise  some  cases  antecedent  to  the 
Revolution,  not  because  they  are  of  very  particular  weight, 
but  to  show  the  antiquity  of  that  doctrine,  in  point  of  prac- 
tice, which  has  been  fully  established  in  Lord  Cokeys  time 
in  theory  and  principle.  In  Lilbume*s  case  ( J^),  who  was 
indicted  for  a  certain  traitorous  publication,  and  tried  upon 
the  plea  of  fiot  guUtt/y  Lord  Keble  stated  it  expressly  as 
the  opinion  of  the  Court,  **  that  the  jury  were  not  judges  of 
the  matter  of  law  (gff).  So  in  Keach^s  case  (AA)  Lord  Chief 
Justice  Hydb  would  not  permit  the  defendant  to  argue 
upon  the  innocence  of  the  book  for  the  publication  of  which 
he  was  tried,  telling  him  "  that  he  must  only  speak  to  the 
matter  of  fact,  that  is  to  say,  whether  he  wrote  the  book  or 
not  (tft):"  and  in  like  manner,  in  Samuel  Johnson\  case{kk)y 
who  was  tried  on  an  information  in  the  Court  of  King*s 
Bench  for  writing,  printing,  and  publishing  two  seditious 
libels ;  when  in  his  defence  he  proceeded  to  intimate,  that 
^*  he  hoped,  seeing  he  was  charged  with  writing,  printing, 
and  publishing  seditious  libels^  the  jury  would  consider 
whether  those  papers  they  had  heard  read  were  so  or  no;" 
the  Court  told  him  **that  the  jury  ought  to  consider  it  only 
as  to  the  matter  of  fact,  whether  he  was  guilty  of  writing  or 
publishing  them;  &c.,  and  that  the  rest  lay  in  the  breast  of 

(ee)  9  Co.  1 3.  (hh)  1 6  Car.  2,  2  St.  Tr,  549. 

Iff)  1649.  2  St.  Tr.  Hargr.         (11)  2  St.  Tr.  552. 
Ed.  1 9.  (kk)  2  Jac.  2,  7th  St.  Tr.  645. 

(gg)  2  St.  Tr.  69. 
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the  Court  to  consider  [4]  (S).**  Such  was  the  estabHsbed 
judicial  practice  before  the  Revolution.  The  case  of  the 
seven  bishops  is  a  single  instance  to  the  contrary ;  for  there 
the  question  of  libel  or  no  libel  was  left  to  the  jury,  and 
they  found  a  verdict  of  not  guilty,  contrary  to  the  opinion 
delivered  by  the  majority  of  the  Court.  That  verdict  con- 
tributed so  much  to  the  freedom  of  this  constitution,  that  it 
is  difficult  to  speak  of  it  but  with  reverence ;  but  it  is  ano- 
malous,  and  cannot  stand  as  an  authority  against  the  uni* 
form  current  of  prior  and  subsequent  cases.  Let  us  see 
what  the  subsequent  cases  are,  and  which  have  liappened  in 
quieter  times.  In  Tutchin^s  case  (mm),  though  there  are 
expressions  in  "Lard  Holt's  charge  to  the  jury  which  may 
seem  to  leave  the  consideration  of  the  question  of  libel  to 
them,  he  concludes  in  these  remarkable  words:  ^  If  you  are 
satisfied  that  he  is  guilty  of  composing  and  publishing  these 
papers  at  London^  you  are  to  find  him  guilty  [§]  {nn)** 
The  next  case  to  be  found  in  print  is  that  of  Rex  v.  Clarke 
{oo),  which  was  a  trial  upon  an  information  for  printing 
and  publishing  a  libel  called  Misfs  Weekly  Journaly  No. 


[4]  A  case  of  the  same  sort, 
much  earlier  than  any  of  the 
above,  is  to  be  founa  in  the 
state  trials^  viz.  U (fairs  case, 
32  EL  1  St.  Tr.  1 67.  who  was 
tried  on  a  charge  of  felony  by 
the  statute  of  23  El.  c.  2]  for 
writing  a  malicious  libel  against 
the  queen.  The  judge  there 
told  the  jurVy  '^that  they  should 
not  need  to  trouble  themselves 
to  find  him  guilty  of  the  felony, 
but  only  it  was  suHicient  if  they 
found  him  guilty  to  l)e  the  au- 
thor of  the  book ;  for^  quoth 
he,  it  is  already  determined  by 
all  the  fudges  of  the  law,  thnt 
the  author  of  that  book  was  in 
the  compass  of  the  statute  of 
felony;  and  this,  quoth  he, 
was  concluded  before  we  came 
hither.  Therefore  you,  being 
Ignorant  of  the  law,  and  we 
being  sworn,  as  well  as  you  are, 
you  are  to  hear  us,  and  to  take 
our  exposition  of  the  law.'*  1  6'/. 
Tr.  17G. 


(//)  7  St.  Tr.  646. 

(mm)  3  Ann.  5  St.  Tr.  527. 

[§]  "  These  words  have  im- 
mediate reference  to  the  ground 
of  defence  on  which  Tutc/iin's 
cntrasel  m^ant  fjo  rely ;  namely, 
that  the  offence  had  not  been 
proved  to  be  c^ronHtted  in 
London  (the  writht^r  not  being 
proved  there,  only  the  publish-- 
ing);  and  cannot  be  considered 
to  be  used  for  the  purpose  of 
withdrawing  the  attention  of 
the  jury  from  the  quality  of  the 

Sublication  upon  which  they 
ad  just  before  received  in- 
structions: and,  indeed,  to  sup- 
pose it  had  80  meant,  would  be 
to  prove  too  much ;  since,  if  so, 
the  jury  were  directed  not  to 
find  the  truth  of  the  innuendosr 
Slarkie,  621. 

(nn)  5  St.  Tr.  542. 
(oo)  25  Feb.  1729.  9  Si.  Tr. 
273.    Note. 
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175,  before  Lord  Raymond,  at  GuildJiaU,    The  libel  is       1784. 
stated  to  have  contained,  under  certain  fictitious  characters,        ^^-^-^^ 
many  scandalous  reflections  and  odious  comparisons,  be-    The  Kino 
tween   George  II.   and  the   Pretender.     Clarice  was  the  *'• 

pressman  in  the  printing  office,  and  his  counsel  urged,  ^h'^^^sy- 
**that  being  a  poor  ignorarit  workman,  he  could  not  be 
supposed  to  understand  the  comparisons,  or  to  know  the 
characters,  nor  could  have  any  malicious  intention  against 
the  govetnment.'"  But  to  this  Lord  Raymond  answered, 
^^  That  it  was  the  fact  of  printing  and  publishing  only  that 
lay  in  issue  {pp)^  Soon  afterwards  came  the  case  of  Rex 
V.  Fraticklin  {qq\  also  before  Lord  Raymond  ;  and,  on 
that  occasion,  he  stated  the  law  in  the  most  explicit  terms. 
**  In  this  case,"  said  he  to  the  jury,  "  there  are  three  things 
to  be  considered;  whereof  two  by  you  the  jury,  and  one  by 
the  Court.  The  first  thing  under  your  consideration  is, 
whether  the  defendant  is  guilty  of  the  publication  or  not ; 
the  second  is,  whether  the  expressions  refer  to  his  present 
majesty,  and  his  principal  officers  and  ministers  of  state, 
and  are  applicable  to  them  or  not.  These  are  the  two 
matters  of  fact  that  come  under  your  consideration,  and  of 
which  you  are  proper  judges.  But  then  there  is  a  third 
thing,  to  wit,  whether  the  defamatory  expresdons  amount 
to  a  libel  or  not.  This  does  not  belong  to  the  office  of  the 
jury,  but  to  the  office  of  the  Court;  because  it  is  a  matter 
of  law,  and  not  of  fact,  and  of  which  the  Court  are  the  only 
proper  judges ;  and  there  is  redress  to  be  had  at  another 
place  if  either  of  the  parties  are  not  satisfied.  For  we  are 
not  to  invade  one  another's  province,  as  is  now  of  late  a 
notion  among  some  people  who  ought  to  know  better;  for 
matters  of  law  and  matters  of  fact  are  never  to  be  con- 
founded [5]  ijr).'^  The  next  case  was  in  1752,  viz.  Rex 
V.  Owah  {8s)y  which  was  tried  at  Guildhall^  before  Lek, 

(pp)  9  St.  Tr.  he.  cit.  sters  of  state,  I  must  say  tliey 

(qq)  3  Dec.  1731.  9  St.  Tr.  are  very  scandalous  and  reflect- 

255.  ing  expressions,  because  they 

[5]  Lord  Raymond  in  this  charge  them   with   perfidy  in 

case  gave  no  formal  opinion  at  breaking  of  treaties,  ruining  in 

the  trial  whether  the  writing  a  manner  their  country,  Sec,  as 

was,  in  point  of  law^  a  libel,  you   may  see  at  large  in  the 

He  only  said,  when  directing  letter." 

the  jury  as  to  the  innuendos,         (rr)  9  St.  Tr.  275. 

"  and    if  the    defamatory  ex-        («)  6Juli^,  1752.  10  St.  Tr. 

pressions  mean  his  majesty  and  Append.  195. 

his  principal  officers  and  mini- 
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1784.  ^'  ^' »  "^^  ^^r^  his  direction  to  the  jury,  though,  as  stated 
\m^^^^  in  the  printed  account  of  the  trial,  it  is  shorter  in  words, 
Thb  Kino  was  to  the  same  purport  and  effect  with  Lord  Raymond's 
,«!»«.  in  the  case  of  FranckUn;  for  he  told  the  jury,  that  he 
thought  the  fact  of  publication  was  fully  proved,  "and 
if  so  they  could  not  avoid  bringing  in  the  defendant 
guilty  {ity  These  are  solemn  opinions  and  directions, 
hy  judges  eminent  for  learning  and  integrity,  and  their 
opinions,  in  none  of  the  cases  which  have  been  just  cited, 
were  ever  questioned  or  brought  into  review  elsewhere. 
But  in  the  case  of  Bex  v.  fVood/aU^  in  1770,  Lord  Mans- 
field having  laid  down  the  law  in  the  same  manner,  the 
case  came  before  the  Court ;  and  on  that  occasion  his  lord- 
ship stated  the  directions  he  had  given,  and  particularly 
"  that  he  had  told  the  jury,  as  he  had  from  indispensable 
duty  been  obliged  to  tell  every  jury  upon  every  trial  of  that 
kind,  that  whether  the  paper  was  a  libel,  was  a  question  of 
law  on  the  face  of  the  record ;  and  that  if  they  agreed  with 
the  meaning  put  on  the  paper  by  the  innueifidosj  and  be- 
lieved the  evidence  as  to  the  publication,  they  ought  to  find 
the  defendant  guilty  (uuu).'^  His  lordship  then  concluded 
thus:  "That  the  law,  as  to  the  subject-matter  of  the  ver- 
diet,  is  as  I  have  stated,  has  been  so  often  unanimously 
agreed  by  the  whole  Court,  upon  every  report  I  have  made 
of  a  trial  for  a  libel,  that  it  would  be  improper  to  make  it  a 
question  now  in  this  place.  Among  those  that  concurred 
the  bar  will  recollect  the  dead  [6],  and  the  living  not  now 
here  [7].  And  we  all  again  declare  our  opinion,  that  the 
direction  is  right  and  according  to  law  (xx)J"  Here  then 
is  the  solemn  and  unanimous  judgment  and  assent  of  the 
Court  of  King^s  Benchf  to  a  doctrine,  which,  if  it  can  be 
impugned  with  success  at  this  period  of  time,  authority, 
decision,  and  precedent,  ought  to  be  no  longer  in  the  mouth 
of  any  lawyer. 

Snd  Head.  The  four  first  propositions  laid  down,  when 
the  rule  was  moved  for,  falling  within  the  foregoing  general 
head  of  objection,  it  remains  to  consider  the  second  head,  to 
which  the  5th  and  last  proposition  is  pointed.  Upon  this  part 
of  the  case,  a  great  deal  of  confusion  arises,  because  there  is 

(ti)  10  St.  Tr.  Append.  208.        [7]  Yates,  J. 
(uu)  5  Burr.  2666.  (xjr)  5  Burr.  2668. 

[6]  Probably  Dbnnison,  J, 
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no  precise  meaning  aiBxed  to  the  word  ijtteniionf  nor  any       1784. 
accuracy  observed  as  to  the  subject  to  which  it  is  applied.       \^^mt^ 
Intention  is  either  express  or  implied.    Express  or  actual    The  Kiko 
intention,  in  the  case  txf  a  crime  charged,  as  on  this  in-    ^^  ^* 
dictment,  is  only  to  be  considered  as  to  the  publication.     It 
is  no  part  of  the  charge,  that  the  defendant  did  the  act  im- 
puted to  him,  wit?i  an  intent  to  raise  seditions,  &c.   In  such 
a  case,  as  express  intent  would  make  a  substantive  part  of 
the  charge,  it  must  be  proved,  and  left  to  the  jury,  otherwise 
tbpy  ought  to  acquit  the  defendant.    But  the  words  **  in- 
tending to  raise  seditions,"  &c.,  which  are  what  are  used  here, 
are,  as  has  been  said  in  a  former  part  of  the  argument, 
words  merely  expressive  of  the  implied  intention,  which  the 
law  infers,  without  proof,  from  the  publication  of  the  libel 
set  forth.     No  distinction  is  better  established  than  the  dif- 
ference between  introductory  matter  of  this  kind  and  the 
charge  of  actual  intent,  as  constituting  a  substantive  part  of 
the  offence.     An  indictment  charging  *^  that  A.y  intending 
to  murder  jB.,  with  force  and  arms  made  an  assault  upon 
him,"  is  essentially  different  from  a  charge  *^  that  A.  made 
an  assault  on  B.  with  intent  to  murder  him.'^^  According  to 
this  distinction,  the  only  intent  in  the  present  case  which  the 
jury  had  to  consider,  was  that  intent  which  r^arded  the 
publication  of  the  paper.   If  the  defendant  meant  to  publish, 
he  is  answerable  for  the  consequences.     He  shall  not  after- 
wards be  permitted  to  say,  "  I  did  not  mean  that  it  should  do 
harm ;  I  did  not  think  it  would.    I  published  it  with  a  wish 
and  view  to  do  public  good,  and  serve  my  country."  If  in  the 
eye  of  the  law  it  is  a  libel,  this  sort  of  defence  cannot  be 
received,  for  ignorantia  juris  neminem  excusai.     It  was 
asked,  what  would  be  the  effect  of  a  verdict  which,  on  such 
an  indictment  as  this,  should  find  in  express  words  that  the 
defendant  published  the  paper,  bond  fde^  with  an  intent  of 
vindicating  his  character  .^    This  question  may  be  answered 
by  another,  mz.  Would  it  serve  to  acquit  a  man  indicted 
for  the  murder  of  a  custom-house  officer,  by  resisting  him, 
when  exercising  his  duty  in  the  sdzure  of  prohibited  goods, 
if  it  were  shown  in  evidence,  or  found  by  the  jury,  that  the 
officer  had  first  used  violence,  and  that  the  prisoner  did  not 
know  that  the  goods  were  contraband  ?    Certainly  not.     In 
cases  of  forgery  the  party  often  means  to  keep  within  the 
letter  of  the  law,  and  thinks  he  has  so  done ;  but  was  it  ever 
left  to  the  jury  to  consider  whether  he  thought  so,  or  not? 
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1 784*       Suppose  a  man  breaks  a  house  ia  the  night,  and  he  proves  that 
-^^-m^'       he  was  taught  by  a  preacher  that  such  an  act  was  no  crime. 
The  Kino    and  not  against  law,  and  the  jury  should  even  bclieye  that 
he  had  honajide  adopted  that  opinion,  he  would  nevertheless 
have  no  right  to  he  acquitted.   Suppose  a  person  at  the  head 
of  an  armed  body  of  men  should  proceed  to  the  houses  of 
parliament  with  a  design  to  compel  them,  by  intimidation, 
to  repeal  a  statute,  such  an   act  would  clearly  be  high 
treason  (jffl) ;  nor  would  it  cease  to  be  high  treason,  though 
it  could  be  shown  that  the  leader  and  his  followers  did  not 
think  it  did  amount  to  treason  or  a  crime,  but  believed  it  to 
be  highly  meritorious.  If  a  man  strikes  another  with  a  deadly 
weapon,  or  in  a  duel  fires  a  pistol  at  him,  it  will  not  cease  to 
be  murder  because  he  may  say,  or  even  satisfy  a  jury,  that 
he  did  not  mean  to  kill  the  deceased;  that  he  did  not  know 
him ;  that  he  fired  at  him  to  vindicate  his  honour.     In  all 
those  cases,  the  only  question  of  intention  is.  Did  you  mean 
to  strike  the  blow?  Did  you  mean  to  fire  the  pistol?  &c.   In 
short,  the  fallacy  consists  in  the  misapplication  of  the  prin- 
ciple already  mentioned,  vis.  ^^  Actus  nonfactt  reum^  nisi 
mens  sit  reaP   Intention  to  commit  the  crime  is  certainly  of 
the  essence  of  the  crime ;  but  in  a  case  like  the  present,  the 
publication  of  the  paper  is  the  crime,  and  all  that  is  essential 
in  respect  of  intention  is  the  intention  to  publish  it.     It  is 
neither  necessary  for  a  prosecutor  to  show  (that  is  admitted), 
nor  is  it   any  defence  to  disprove,  an  intent  to  produce 
mischievous  consequences.     If  the  law  says  the  paper  has 
that  tendency,  it  is  a  libel ;  the  defendant  chose  to  run  the 
risk ;  he  acted  suo  perictilo^  and  must  take  the  consequences. 
This  is  fully  explained  in  Lord  Raymond's  charge  to  the 
jury  in  Rex  v.  Francklin.     His  words  are  these:  "There 
was  one  thing  more  mentioned  by  the  defendant's  counsel, 
which  was,  that  there  is  no  room  to  think  the  letter  libellous, 
because  there  could  be  no  malice  supposed,  by  inserting  it 
in  the  Craftsman^  being  only  designed  as  a  piece  of  foreign 
news ;  and  that  the  latter  part  of  the  letter  qualifies  it,  by 
saying  that  the  letter- writer  does  not  take  upon  him  to  justify 
the  truth  of  the  report.   But  that  will  not  do,  for  the  injury 
is  the  same  to  the  persons  scandalized,  whether  the  letter 
was  inserted  out  of  malice  or  not.     Besides,  there  is  no 
knowing  or  proving  particular  malice,  otherwise  than  from 

(^y)  Hex  V.  Lord  Geo.  Gordon* 
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the  act  itself;  and  therefore  if  the  act  imports  as  much,  it  1784. 
is  sufficient  (i^r^).^  In  another  case,  two  years  before,  the  K^^^m^f 
same  judge  declared,  if  possible,  a  still  stronger  opinion  on  The  King 
this  point.  Rex  v.  Nutt{aud)  was  an  infonnation  against 
a  woman  who  kept  a  pamphlet  shop,  for  publishing  a  trea- 
sonable libel.  Upon  the  evidence  it  appeared,  that  the  libel 
was  sold  in  the  defendant's  shop,  by  her  servant,  for  her  use 
and  account ;  but  that  it  was  sold  in  her  absence,  and  that 
she  did  not  know  of  its  contents,  nor  of  its  coming  in  or 
going  out.  Lord  Raymond,  observing  upon  this  evidence 
of  her  ignorance,  said,  ^^  The  defendant,  notwithstanding,  is 
guilty  of  publishing  this  libel,  the  shop  lieing  kept  under 
her  authority  and  direction.  It  would  be  of  very  dangerous 
consequence  if  the  law  were  otherwise :  it  has  been  so  ruled 
in  a  great  many  instances.**  And  her  counsel  putting  this 
case,  ^*  If  a  post-boy  should  carry  a  libel  sealed  up,  must  he 
be  punished  for  it  ?"  his  lordship  answered,  *<  There  the 
question  would  be,  whether  such  carrying  by  a  post-boy 
should  be  deemed  in  law  a  publication:  and  in  all  those 
cases  the  mischief  is  equal,  though  the  party^s  intention  do 
not  concur  (bbb).*'  If  we  look  to  an  earlier  period,  we  shall 
find  that  the  same  doctrine  was  held  before  the  Revolution ; 
for  in  the  case  of  Rex  v.  Harris  (ccc),  when  it  was  urged  by 
the  defendant's  counsel  that  a  malicious  design  to  scandalize 
the  king  and  the  government  was  a  material  part  of  the  in- 
formation, and  that  from  the  evidence  it  appeared,  that  the 
defendant  had  sold  the  libel  merely  in  the  common  course  of 
his  trade,  and  to  get  a  profit,  the  Chief  Jtistice  held  that  proof 
of  the  publication  was  sufficient  ground  for  a  conviction. 

So  in  another  case  it  was  held  to  be  no  defence  to  a  pro- 
secution for  a  libel  against  the  government,  that  the  author 
declared  in  his  preface,  that  he  meant  it  for  the  benefit  of 
the  government,  and  concluded  the  preface  with  ^*  God  save 
the  Kingr 

What  was  said  by  the  Court  in  the  cases  of  Rex  v.  Woodn 
fall^  and  Rex  v.  Almon,  has  been  relied  on  as  decisive  on 
the  present  head.    But  the  inference  drawn  from  those  cases 
is  by  no  means  justified  by  the  language  of  Lord  Mans- 
field.    It  is  clear  that  his  lordship  in  those  cases  meant 

(zz)  9  St.  Tr.  279.  (ccc)   32  Car.  2,  2  St.  Tr. 

(aaa)  H,  2  Geo.  2,  FUzg.  47.     1037. 
(bhb)  Fiizg.  48. 


Shipley. 


106  CASES  IN  MICH.  TERM  IN  THE 

1784.       ^"^y  ^  ®®y>  ^^^^  though  the  fact  of  selling  by  the  defendants 
\^ym^       servant  is  primd  facte  evidence  of  a  publication  by  the  de- 
Thk  Kino    fendant,  yet  that  evidence  of  that  sort  may  be  rebutted  by 
^'  contrary  proof.     This  goes,  therefore,  merely  to  the  inieni 

to  publish,  and  is  consistent  with  the  distinction  which  has 
been  endeavoured  to  be  established  on  this  head,  and  with 
the  former  cases  and  authorities,  and  it  is  here  particularly 
that  the  case  put  by  Algernon  Sidney  is  applicable.     The 
evidence  of  die  context  in  that  case  would  show,  that  the 
defendant  never  meant  to  publish  the  abstract  propositioD 
imputed  to  him ;  and  this  was  so  clear,  and  so  well  under- 
stood  at  that  time,  that  when  Mr.  Sidney  put  the  case,  the 
Chief  Justice  said  to  him,  "  Look  you,  Mr.  Sidney^  if  there 
be  any  part  of  it  (i.  e.  the  writing  for  which  he  was  tried) 
that  explains  the  sense,  you  shall  have  it  read  {ddd)7*  Now, 
to  apply  the  argument,  what  was  the  evidence  in  the  present 
case  ?  Did  it  tend  to  disprove  the  intent  to  publish  ?  On  the 
contrary,  does  not  the  whole,  taken  together,  show  a  most 
deliberate  design  of  publishing  ?  Is  it  evidence  of  such  facts 
as,  if  special  pleading  were  required,  would,  if  put  upon  re- 
cord, amount  to  a  justification,  and  rebut  the  charge  of  a 
criminal  publication?  Certainly  not.     Every  lawyer  must 
see,  that,  consistent  with  the  principles  which  have  been  just 
laid  down  and  established  on  this  head,  such  a  plea  would 
have  been  bad  upon  a  general  demurrer.     If  so,  instead  of 
there  being  a  ground  to  say  that  it  should  have  been  left  to 
the  jury  to  acquit  the  defendant  upon  the  evidence  given  for 
him,  it  should  rather  seem  that  in  strictness  the  judge  did 
wrong  in  permitting  the  evidence  to  be  given.    At  all  events 
the  Court  will  never  send  back  this  case  to  a  new  trial  merely 
to  give  an  opportunity  of  leaving  evidence  to  a  new  jury  as 
matter  tending  to  an  acquittal,  to  which  they  cannot  give 
that  effect,  without  violating  their  duty,  and  committing,  in 
Jbro  conscientice,  gross  and  palpable  perjury. 
Erskine,  in  support  of  the  rule  [§  j — 
In  following  the  objections  of  so  many  learned  persons, 
offered  in  different  arrangements  upon  a  subject  so  compli- 
cated and  comprehensive,  there  is  much  danger  of  being 
drawn  from  that  method  and  order  which  can  alone  hstea 


(ddd)  3  SL  Tr,  808.  £rskine*8  authority,  before  the 

[§]  The  speech  in  support  of    Libel  Bill,  32  Geo.  3»  c.  60,  was 
the  rule  was  published  by  Lord    brought  in  by  Mr.  Fojt. 


Shipley. 


TWENTY-FIFTH  GEORGE  III.  107 

conviction  upon  unwilling  minds,  or  drive  them  from  the  1784. 
shelter  which  ingenuity  never  fails  to  find  in  the  labyrinth  ,^0^.'^,^ 
of  a  desultory  discourse.  Thk  Kino 

The  sense  of  that  danger,  and  the  difSculty  of  struggling  ^  *'• 
against  it,  was  the  reason  why  certain  written  and  maturely 
considered  propositions  were  delivered  to  the  Court  when 
the  motion  for  a  new  trial  was  made,  and  a  resolution  formed 
not  to  depart  or  be  removed  from  the  establishment  of  those 
propositions,  either  in  substance  or  in  order,  in  any  stage  of 
the  proceedings,  and  by  which,  therefore,  the  rule  for  a  new 
trial  must  unquestionably  stand  or  fall. 

Pursuing  this  system,  the  case  of  the  defendant  is  vulnera- 
ble in  two  ways,  and  in  two  ways  only.  Either  it  must  be 
shown  that  the  propositions  are  not  valid  in  law,  or,  admit- 
ting their  validity,  that  the  learned  judge's  charge  to  the 
jury  at  Shrewsbury  was  not  repugnant  to  them  :  there  can 
be  no  other  possible  objections  to  the  application  for  a  new 
trial. 

The  duty,  therefore,  of  the  defendants  counsel  is  obvious 
and  simple ;  it  is,  first,  to  re-maintain  those  propositions ; 
and  then  to  show,  that  the  charge  delivered  to  the  jury  at 
Shrewsbury  was  founded  upon  the  absolute  denial  and  re- 
probation of  them. 

The  two  first  propositions,  though  worded  with  cautious 
precision,  and  in  technical  language,  to  prevent  the  subtlety 
of  legal  disputation  in  opposition  to  the  plain  understanding 
of  the  world,  neither  do  nor  are  intended  to  convey  any  other 
sentiment  than  this,  viz.  that  in  all  cases  where  the  law  either 
directs  or  permits  a  person  accused  to  throw  himself  upon  a 
jury  for  deliverance  by  pleading,  generalbfy  that  he  is  not 
guilty,  the  jury,  thus  legally  appealed  to,  may  deliver  him 
from  the  accusation  by  a  general  verdict  of  acquittal  founded 
(as  in  common  sense  it  evidently  must  be)  upon  an  investi- 
gation as  general  and  comprehensive  as  the  charge  itself  from 
which  it  is  a  general  deliverance. 

Having  said  this,  it  is  extremely  difficult  to  find  any  fur- 
ther illustration  of  the  subject ;  because  there  is  not  any 
matter  by  which  it  might  be  further  illustrated,  so  clear,  or 
so  indisputable,  either  in  fact  or  in  law,  as  the  very  pro- 
position itself  which  upon  this  trial  has  been  brought  into 
question. 

One  who  looks  back  upon  the  ancient  constitution,  and 
examines  with  painful  research  the  original  jurisdictions  of 


r. 

SRiPXiBY. 


108  CASES  IN  MICH.  TERM  IN  THE 

1784.  ^^^  country,  will  be  utterly  at  a  loss  to  imagine  from  what 
-^^-m^'  sources  these  novel  limitations  of  the  rights  of  juries  are  de- 
The  Kino  rived.  Even  the  bar  is  not  trained  to  the  discipline  of  main- 
taining them.  Mr.  Bearcrqfi  solemnly  abjures  them :  be 
now  repeats  what  he  avowed  at  the  trial,  and  is  even  jealous 
of  the  imputation  of  having  meant  less  than  he  expressed ; 
for,  when  speaking  now  of  the  riffht  of  the  jury  to  judge  of 
the  whole  charge,  your  lordship  corrected  his  expression,  by 
telling  him  he  meant  the  power^  and  not  the  right ;  he  caught 
instantly  at  your  words,  disavowed  your  explanation,  and 
declared  his  adherence  to  his  original  admission  in  its  full 
and  obvious  extent*  **  I  did  not  mean,'*  said  he,  "  merely 
to  acknowledge  that  the  jury  have  the  power,  for  their  power 
nobody  ever  doubted ;  and  if  a  judge  was  to  tell  them  they 
had  it  not,  they  would  only  have  to  laugh  at  him,  and  con- 
vince him  of  his  error,  by  finding  a  general  verdict,  which 
must  be  recorded :  I  meant,  therefore,  to  consider  it  as  a 
right,  as  an  important  privilege,  and  of  great  value  to  the 
constitution."^ 

Thus  we  are  perfectly  agreed.  Nothing  more  was  ever 
contended  for  on  the  part  of  the  defendant  than  he  has 
voluntarily  conceded ;  for  his  concession  amounts  expressly 
to  what  was  stated  when  this  rule  was  applied  for,  viz.  that 
the  jury  have  not  merely  the  power  to  acquit,  upon  a  view 
of  the  whole  charge,  without  control  or  punishment,  and 
without  the  possibility  of  their  acquittal  being  annulled  by 
any  other  authority;  but  that  they  have  a  constitutional  legal 
right  to  do  it:  a  right ^t  to  be  exercised;  and  intended  by 
the  wise  founders  of  the  government  to  be  a  protection  to 
the  lives  and  liberties  of  Englishmen  against  the  encroach- 
ments and  perversions  of  authority  in  the  hands  of  fixed 
magistrates. 

But  as  what  fell  from  your  lordship  gives  no  reason  to 
expect  a  ratification  of  this  principle  from  the  Court,  it  will 
be  necessary  to  establish  it  by  argument  and  authority. 

It  is  not  very  usual,  in  an  English  court  of  justice,  to  be 
driven  back  to  the  earliest  history  and  original  elements  of 
the  constitution,  in  order  to  establish  the  first  principles 
which  mark  and  distinguish  English  law :  they  are  always 
assumed,  and,  like  axioms  in  science,  are  made  the  founda- 
tions of  reasoning,  without  being  proved.  Of  this  sort  our 
ancestors,  for  many  centuries,  must  have  conceived  the  right 
of  an  English  jury  to  decide  upon  every  question  which  the 
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forms  of  the  law  submitted  to  their  final  decision;  since,        1784. 
though  they  have  immemorially  exercised  that  supreme  juris-        ._^  -^. 
diction,  we  find  no  trace  in  any  of  the  ancient  books  of  its    The  Kino 
ever  being  brought  into  question.  '^• 

It  is  but  as  yesterday,  when  compared  with  the  age  of  the  ^^irLfiY. 
law  itself,  that  judges,  unwarranted  by  any  former  judg- 
ments of  their  predecessors,  without  any  new  commission 
from  the  crown,  or  enlargement  of  judicial  authority  from 
the  legislature,  have  sought  to  fasten  a  limitation  upon  the 
rights  and  privileges  of  jurors,  totally  unknown  in  ancient 
times,  and  palpably  destructive  of  the  very  end  and  object 
of  their  institution. 

No  fact  is  of  more  easy  demonstration ;  for  the  history  and 
laws  of  a  free  country  lie  open  even  to  vulgar  inspection. 

During  the  whole  Saxon  aera,  and  even  long  after  the 
establishment  of  the  Norman  government,  the  whole  ad- 
ministration of  justice,  criminal  and  civil,  was  in  the  hands 
of  the  people  themselves,  without  the  control  or  intervention 
of  any  judicial  authority,  delegated  to  fixed  magistrates  by 
the  crown.  The  tenants  of  every  manor  administered  civil 
justice  to  one  another  in  the  court-baron  of  their  lord ;  and 
their  crimes  were  judged  of  in  the  leet ;  every  suitor  of  the 
manor  giving  his  voice  as  a  juror,  and  the  steward  being  only 
the  registrar,  and  not  the  judge. 

On  appeals  from  these  domestic  jurisdictions  to  the  county- 
court,  and  to  the  torn  of  the  sheriff,  or  in  suits  and  prose- 
cutions originally  commenced  in  either  of  them,  the  sherifTs 
authority  extended  no  farther  than  to  summon  the  jurors,  ' 

to  compel  their  attendance,  ministerially  to  regulate  their 
proceedings,  and  to  enforce  their  decisions ;  and  even  where 
he  was  specially  empowered  by  the  king'^s  writ  of  Justicies 
to  proceed  in  causes  of  superior  value,  no  Jvdicial  authority 
was  thereby  conferred  upon  himself,  but  only  a  more  enlarged 
jurisdiction  on  the  juaobs  who  were  to  try  the  cause  men- 
tioned in  the  writ. 

It  is  true  the  sheriif  cannot  now  intermeddle  in  pleas  of 
tbe  crown  ;  but  with  this  exception,  which  brings  no  restrict 
tions  on  juries,  these  jurisdictions  remain  untouched  at  this 
day:  intricacies  of  property  have  introduced  other  forms  of 
proceeding,  but  the  constitution  is  the  same. 

This  popular  judicature  was  not  confined  to  particular 
districts,  or  to  inferior  suits  and  misdemeanors;  but  per- 
vaded the  whole  l^al  constitution ;  for  when  the  conqueror. 
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17S4*.       ^  increase  the  influence  of  his  crown,  erected  that  great 

.^^^,.>,^       superintending  court  of  justice  in  his  own  palace,  to  receive 

Thk  Kino    appeals  criminal  and  civil  from  every  court  in  the  kingdom, 

^     ^'  and  placed  at  the  head  of  it  the  capiialis  Justiciaries  An- 

gUcPj  of  whose  original  authority  the  chief  justice  of  this 

court  is  but  a  partial  and  feeble  emanation :  even  that  great 

magistrate  was  in  the  aula  regis  merely  ministerial ;  every 

one  of  the  king'^s  tenants  who  owed  him  service  in  right  of  a 

barony  had  a  seat  and  a  voice  in  that  high  tribunal ;  and 

the  office  of  justiciar  was  but  to  record  and  to  enforce  their 

judgments. 

In  the  reign  of  King  Edward  the  First,  when  this  great 
office  was  abolished,  and  the  present  courts  at  Westminster 
established  by  a  distribution  of  its  powers,  the  barons  pre* 
served  that  supreme  superintending  jurisdiction  which  never 
belonged  to  the  justiciar,  but  to  themselves  only  as  the  jurors 
in  the  king's  court ;  a  jurisdiction  which,  when  nobility,  from 
being  territorial  and  feodal,  became  personal  and  honorary, 
was  assumed  and  exercised  by  the  peers  of  Etigland;  who, 
without  any  delegation  of  judicial  audiority  from  the  crown, 
form  to  this  day  the  supreme  and  final  court  oiEngtlsh  law, 
judging  in  the  last  resort  for  the  whole  kingdom,  aiid  utting 
upon  the  lives  of  the  peerage,  in  their  ancient  and  genuine 
character,  as  the  pares  of  one  another. 

When  the  courts  at  Westminster  were  established  in  their 
present  forms,  and  when  the  civilization  and  commerce  of 
the  nation  had  introduced  more  intricate  questions  of  justice, 
the  judicial  authority  in  civil  cases  could  not  but  enlarge  its 
bounds ;  the  rules  of  property  in  a  cultivated  state  of  sodety 
became,  by  degrees,  beyond  the  compass  of  the  unlettered 
multitude,  and,  with  certain  well-known  restrictions,  un- 
doubtedly fell  to  the  judges ;  yet  more,  perhaps,  from  ne- 
cessity than  by  consent;  as  all  judicial  proceedings  were 
artfully  held  in  the  Norman  language,  to  which  the  people 
were  strangers. 

Of  these  changes  in  judicature,  immemorial  custom,  and 
the  acquiescence  of  the  legislature,  is  the  evidence  which 
establish  the  jurisdiction  of  the  Court  on  the  true  principles 
of  English  law,  and  measure  the  extent  of  it  by  their  ancient 
practice. 

But  no  such  evidence  is  to  be  found  of  any  the  least 
relinquishment  or  abridgment  of  popular  judicature  in 
cases  of  crimes;  on  the  contrary,  every  page  of  our  history 
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is  filled  with  the  struggles  of  our  ancestors  for  its  pre-        1784. 
servation.  w\^«^ 

The  law  of  property  changes  with  new  objects,  and  Thb  King 
becomes  intricate  as  it  extends  its  dominion;  but  crimes  ^  ^- 
must  ever  be  of  the  same  easy  investigation :  they  consist 
wholly  in  intention,  and  the  more  they  are  multiplied  by 
the  policy  of  those  who  govern,  the  more  absolutely  the 
public  freedom  depends  upon  the  people^s  preserving  the 
entire  administration  of  criminal  justice  to  themselves. 

In  a  question  of  property  between  two  private  individuals, 
the  crown  can  have  no  possible  interest  in  preferring  the 
one  to  the  other ;  but  it  may  have  an  interest  in  crushing 
both  of  them  together,  in  defiance  of  every  principle  of 
humanity  and  justice,  if  they  should  put  themselves  forward 
in  a  contention  for  public  liberty  against  a  government 
seeking  to  emancipate  itself  from  the  dominion  of  the  laws. 
No  man  in  the  least  acquainted  with  the  history  of  nations, 
or  of  his  own  country,  can  refuse  to  acknowledge,  that  if 
the  administration  of  criminal  justice  were  left  in  the  hands 
of  the  crown  or  its  deputies,  no  greater  freedom  could  pos- 
sibly exist  than  government  might  choose  to  tolerate  from 
the  convenience  or  policy  of  the  day. 

This  important  truth  is  no  new  discovery  or  assertion  for 
the  purpose  of  this  cause,  but  is  to  be  found  in  every  book 
of  the  law:  whether  we  go  up  to  the  most  ancient  autho- 
rities, or  appeal  to  the  writings  of  men  of  our  own  times,  we 
meet  with  it  alike  in  the  most  emphatical  language.  Mr. 
Justice  Blackstone,  by  no  means  biassed  towards  demo- 
cratical  government,  having  in  the  third  volume  of  his  Com- 
mentaries explained  the  excellence  of  the  trial  by  jury  in 
civil  cases,  expresses  himself  thus  (vol.  4.  p.  34d)  *.  '^  But  it 
holds  much  stronger  in  criminal  cases;  since,  in  time  of  dif- 
ficulty and  danger,  more  is  to  be  apprehended  from  the 
violence  and  partiality  of  judges  appointed  by  the  crown, 
in  suits  between  the  king  and  the  subject,  than  in  disputes 
between  one  individual  and  another,  to  settle  the  boundaries 
of  private  property.  Our  law  has  therefore  wisely  placed 
this  strong  and  twofold  barrier,  of  presentment  and  trial  by 
jury,  between  the  liberties  of  the  people  and  prerogative 
of  the  crown.  Without  this  barrier,  justices  of  oyer  and 
terminer  named  by  the  crown  might,  as  in  Frcmce  or  in 
Turkey^  imprison,  despatch,  or  exile  any  man  that  was  ob- 
noxious to  government,  by  an  instant  declaration  that  such 
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was  their  will  and  pleasure.  So  that  the  liberties  of  Enff' 
land  cannot  but  subsist  so  long  as  the  palladium  remains 
sacred  and  inviolate,  not  only  from  all  open  attacks,  which 
none  will  be  so  hardy  as  to  make,  but  also  from  all  secret 
machinations  which  may  sap  and  undermine  it."" 

But  neither  was  this  remark,  though  it  derives  new  force 
in  being  adopted  by  so  great  an  authority,  original  in  jMr. 
Justice  Blackstone.  For  the  same  express  reason  for 
the  institution  and  authority  of  juries  is  to  be  found  in 
Bracton^  who  wrote  above  five  hundred  years  before  hiro. 
**  The  curia  and  pares^^  says  he,  **  were  necessarily  the 
judges  in  all  cases  of  life,  limb,  crime,  and  disherison  of  the 
heir  in  capite.  The  king  could  not  decide,  for  then  he 
would  have  been  both  prosecutor  and  judge;  neither  could 
his  justices,  for  they  represent  him." 

Notwithstanding  all  this,  the  learned  judge  was  pleased 
to  say  at  the  trial,  that  there  was  no  difference  between 
criminal  and  civil  cases.  But  upon  a  discussion  of  the  sub- 
ject it  will  be  found  that,  independent  of  these  authorities, 
there  is  not,  even  to  vulgar  observation,  the  remotest  simili- 
tude between  them. 

There  are  four  capital  distinctions  between  prosecutions 
for  crimes  and  civil  actions ;  every  one  of  which  deserves 
consideration. 

First,  in  the  jurisdiction  necessary  to  found  the  charge. 

Secondly,  in  the  manner  of  the  defendant's  pleading  to  it. 

Thirdly,  in  the  authority  of  the  verdict  which  discharges 
him. 

Fourthly,  in  the  independence  and  security  of  the  jury 
from  all  consequences  in  giving  it. 

As  to  the  first,  it  is  unnecessary  to  remind  the  Court  that, 
in  a  civil  case,  the  party  who  conceives  himself  aggrieved 
states  his  complaint  to  the  Court,  avails  himself  at  his  own 
pleasure  of  its  process,  compels  an  answer  from  the  de- 
fendant by  its  authority,  or  taking  the  charge  pro  confiisso 
against  him  on  his  default,  is  entitled  to  final  judgment  and 
execution  for  his  debt,  without  any  interposition  of  a  jury. 
But  in  criminal  cases  it  is  otherwise;  the  Court  has  no 
cognisance  of  them  without  leave  from  the  people  forming 
a  grand  inquest.  If  a  man  were  to  commit  a  capital  offence 
in  the  face  of  all  the  judges  of  England,  their  united  au- 
thority could  not  put  him  upon  his  trial :  they  could  file  no 
complaint  against  him,  even  upon  the  records  of  the  su- 
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preme  criminal  court;  but  could  only  commit  him  for  safe        1784. 
custody,  which  is  equally  competent  to  every  common  jus-       ^^^^^^ 
tice  of  the  peace:  the  grand  jury  alone  could  arraign  him.    The  Kino 
and  in  their  discretion  might  likewise  finally  discharge  him,  ^* 

by  throwing  out  the  billj  with  the  names  of  all  your  lord-       """' 
ships  as  witnesses  on  the  back  of  it. 

If  it  shall  be  said,  that  this  exclusive  power  of  the  grand 
jury  does  not  extend  to  lesser  misdemeanors,  which  may  be 
prosecuted  by  information,  the  answer  is,  that  for  that  very 
reason  it  becomes  doubly  necessary  to  preserve  the  power 
of  the  other  jury  which  is  left. 

But  in  the  rules  of  pleading  there  is  no  distinction  between 
capital  and  lesser  offences ;  and  the  defendant's  plea  of  not 
guilty  (which  universally  prevails  as  the  legal  answer  to  every 
information  or  indictment,  as  opposed  to  special  pleas  to  the 
Court  in  civil  actions),  and  the  necessity  imposed  upon  the 
crown  to  join  the  general  issue,  is  absolutely  decisive  of  the 
present  question. 

Every  lawyer  must  admit,  that  the  rules  of  pleading  were 
originally  established  to  mark  and  to  preserve  the  distinct 
jurisdictions  of  the  Court  and  the  jury,  by  a  separation  of  the 
law  from  the  fact,  wherever  they  were  intended  to  be  se-* 
parated.  A  person  charged  with  owing  a  debt,  or  having 
committed  a  trespass,  &c.  &c.,  if  he  could  not  deny  the  facts 
on  which  the  actions  were  founded,  was  obliged  to  submit 
to  the  Court  his  justification  for  matter  of  law  by  a  special 
plea  upon  the  record ;  to  which  plea  the  plaintiff  might 
demur,  and  submit  the  legal  merits  to  the  judges.  By  this 
arrangement,  no  power  was  ever  given  to  the  jury,  by  an 
issue  joined  before  them,  but  when  a  right  of  decision  as 
comprehensive  as  the  issue  went  along  with  it :  for,  if  a  de* 
fendant  in  such  civil  actions  pleaded  the  general  issue,  in- 
stead of  a  special  plea,  aiming  at  a  general  deliverance  from 
the  charge,  by  showing  his  justification  to  the  jury  at  the 
trial,  the  Court  protected  its  own  jurisdiction,  by  refusing 
all  evidence  of  the  facts  on  which  such  justification  was 
founded. 

The  extension  of  the  general  issue  beyond  its  ancient  limits, 
and  in  deviation  from  its  true  principle,  has  introduced  some 
confusion  into  this  simple  and  harmonious  system ;  but  the 
law  is  substantially  the  same. 

No  man,  at  this  day,  in  any  of  those  actions  where  tlie 
ancient  forms  of  our  jurisprudence  are  still  wisely  preserved, 
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1784.      ^^^^  possibly  gel  at  the  opinion  of  a  jury  upon  any  question 
-^^^m^-      not  intended  by  the  constitution  for  their  deci^on •  In  actions 
Thb  Kino   of  debt,  detinue,  breach  of  covenant,  trespass,  or  replevin, 
V.  the  defendant  can  only  submit  the  mere  fact  to  the  jury ;  the 

Sriplby.  j^^  ^^^^  Y)e  pleaded  to  the  Court:  if,  dreading  the  ofnnioii 
of  the  judges,  he  conceals  his  justification  under  the  cover 
of  a  general  plea,  in  hopes  of  a  more  favourable  construction 
of  his  defence  at  the  trial,  its  very  existence  can  never  even 
come  within  the  knowledge  of  the  jurors;  every  legal  de- 
fence must  arise  out  of  fisicts,  and  the  authority  of  the  judge 
is  interposed  to  prevent  their  appearing  before  a  tribunal, 
which,  in  such  cases,  has  no  competent  jurisdiction  over 
them. 

By  imponng  this  necessity  of  pleading  every  legal  justi* 
fication  to  the  Court,  and  by  this  exclusion  of  all  evidence 
on  the  trial  beyond  the  negation  of  the  fact,  the  courts  in- 
disputably intended  to  establish,  and  did  in  fact  effectually 
secure,  the  judicial  authority  over  legal  questions  from  all 
encroachment  or  violation;  and  it  is  impossible  to  find  a 
reason  in  law,  or  in  common  sense,  why  the  same  boundaries 
between  the  fact  and  the  law  should  not  have  been  at  the 
some  time  extended  to  criminal  cases  by  the  same  rules  of 
pleading,  if  the  jurisdiction  of  the  jury  had  been  designed  to 
be  limited  to  the  fact,  as  in  civil  actions. 

But  no  such  boundary  was  ever  made  or  attempted ;  on 
the  contrary,  every  person  charged  with  any  crime  by  an 
indictment  or  information  has  been  at  all  times,  from  the 
Norman  conquest  to  this  hour,  not  only  permitted,  but  even 
bound,  to  throw  himself  upon  his  country  for  deliverance,  by 
the  general  plea  of  not  guilty;  and  may  submit  his  whole 
defence  to  the  jury,  whether  it  be  a  negation  of  the  fact,  or 
a  justification  of  it  in  law ;  and  the  judge  has  no  authority^ 
as  in  a  civil  case,  to  refuse  such  evidence  at  the  trial,  as  out 
of  the  issue,  and  as  coram  nonjudice;  an  authority  which, 
in  common  sense,  he  certainly  would  have,  if  the  jury  had 
no  higher  jurisdiction  in  the  one  case  than  in  the  other.  The 
general  plea  thus  sanctioned  by  immemorial  custom  so  blends 
the  law  and  the  fact  together,  as  to  be  inseparable  but  by  the 
voluntary  act  of  the  jury  in  finding  a  special  verdict:  the 
general  investigation  of  the  whole  charge  is  therefore  before 
them ;  and  although  the  defendant  admits  the  fact  laid  in 
the  information  or  indictment,  he,  nevertheless,  under  his 
general  plea,  gives  evidence  of  others  which  are  coUateraly 
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leferring  them  to  the  judgment  of  the  jury,  as  a  legal  excuse 
or  justification;  and  receives  from  their  verdict  a  complete, 
general,  and  conclusive  deliverance. 

Mr.  Justice  Blackstonb,  in  the  fourth  volume  of  his 
Commentaries  (eee)^  says,  "  The  traitorous  or  felonious  in- 
tent are  the  points  and  very  gist  of  the  indictment,  and  must 
he  answered  directly  by  the  general  negative,  not  guilty,  and 
the  jury  will  take  notice  of  any  defensive  matter,  and  give 
their  verdict  accordingly,  as  effectually  as  if  it  were  specially 
pleaded." 

This,  therefore,  says  Sir  Matthew  HaLk(jQQ^),  is 
upon  all  accounts  the  most  advantageous  plea  for  the  de- 
fendant :  ^*  It  would  be  a  most  unhappy  case  for  the  judge 
himself  if  the  prisoner's  fate  depended  upon  hia  directions ; 
unhappy  also  for  the  prisoner:  for  if  the  judge^s  opinion 
must  rule  the  verdict,  the  trial  by  jury  would  be  useless." 

The  conclusive  operation  of  the  verdict  when  given,  and 
the  security  of  the  jury  from  all  consequences  in  giving  it, 
renders  the  contrast  between  criminal  and  civil  cases  striking 
and  complete.  When  the  verdict  is  for  the  defendant,  no 
new  trial  can  be  granted,  as  it  may  in  a  civil  action :  the 
Court,  however  they  may  disapprove  of  the  acquittal,  has  no 
authority  to  award  one ;  for  there  is  no  precedent  of  any 
such  upon  record,  and  the  discretion  of  the  Court  is  circum- 
scribed by  the  law. 

Neither  can  the  jurors  be  attainted  by  the  crown.  In 
Buahets  case,  that  leai'ned  and  excellent  judge  Lord 
Yaughan  expressed  himself  thus  {ggg) :  "  There  is  no 
case  in  all  the  law  of  an  attaint  for  the  king,  nor  any 
opinion  but  that  of  Thyming^  10  Hen.  4,  title  Attaint^ 
60,  64,  for  which  there  is  no  warrant  at  law,  though  there 
be  other  specious  authority  against  it,  touched  by  none  that 
have  argued  this  case." 

(Lord  Mansfield;— To  be  sure  it  is  so.) — Since  that  is 
clear,  it  is  unnecessary  to  trouble  the  Court  farther  upon  it : 
indeed  there  is  no  authority  to  be  found  for  such  an  attaint, 
but  a  dictum  in  Fitzherberfs  Naiura  Brevium  (AAA),  and 
on  the  other  hand  the  doctrine  of  BusfiePs  case  is  expressly 
agreed  to  in  very  modem  times  (iii). 
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lyS^.  If  ^^^^  ^^^  Court  will  reflect  but  for  a  moment  upon  this 

N,^v.<^/  comparative  view  of  criminal  and  civil  cases,  how  can  it  be 
The  King  seriously  contended,  not  merely  that  there  is  no  difference, 
but  that  there  is  any  the  remotest  similarity  between  them  ? 
In  the  one  case,  the  power  of  accusation  b^ns  from  the 
Court ;  in  the  other  from  the  people  only,  forming  a  grand 
jury.  In  the  one,  the  defendant  must  plead  a  special  justi- 
fication, the  merits  of  which  can  only  be  decided  by  the 
judges;  in  the  other,  he  may  throw  himself  for  general  de- 
liverance upon  his  country.  In  the  first,  the  Court  may 
award  a  new  trial  if  the  verdict  for  the  defendant  be  con- 
trary to  the  evidence  or  the  law ;  in  the  last,  it  is  conclusive 
and  unalterable;  and  to  crown  the  whole,  the  king  never 
had  that  process  of  attaint  which  belonged  to  the  meanest 
of  his  subjects. 

When  these  things  are  attentively  considered,  it  might  be 
asked  of  those  who  are  still  disposed  to  deny  the  right  of  the 
jury  to  investigate  the  whole  charge,  whether  such  a  solecism 
can  be  conceived  to  exist  in  any  human  government,  much 
less  in  the  most  refined  and  exalted  in  the  world,  as  that  a 
power  of  supreme  judicature  should  be  conferred  at  random 
by  the  blind  forms  of  the  law,  where  no  right  was  intended 
to  pass  with  it,  and  which  was  up(»i  no  occasion,  and  under 
no  circumstance,  to  be  exercised;  which,  though  exerted 
notwithstanding  in  every  age,  and  in  a  thousand  instances, 
to  the  confusion  and  discomfiture  of  fixed  magistracy,  should 
never  be  checked  by  authority,  but  should  continue  on  from 
century  to  century,  the  revered  guardian  of  liberty  and  of 
life,  arresting  the  arm  of  the  most  headstrong  government 
in  the  worst  of  times,  without  any  power  in  the  crown  or  its 
judges  to  touch,  without  its  consent,  the  meanest  wretch  in 
the  kingdom,  or  even  to  ask  the  reason  and  principle  of  the 
verdict  which  acquits  him.  That  such  a  system  should  pre- 
vail  in  a  country  like  England,  without  dther  the  original 
institution  or  the  acquiescing  sanction  of  the  legislature,  is 
impossible.  No  talents  can  reconcile,  no  authority  can 
sanction,  such  an  absurdity;  the  common  sense  of  the  world 
revolts  at  it. 

Having  established  this  importont  right  in  the  jury,  be- 
yond  all  possibility  of  cavil  or  controversy,  it  remains  to 
show  that  its  existence  is  not  merely  consistent  with  theory, 
but  is  illustrated,  and  confirmed  by  the  universal  practice  of 
all  judges;  not  even  excepting  Mr.  Justice  Fobster  him- 
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klf,  whose  writings  have  been  cited  in  support  of  tfie  con-       1784. 
trary  opinion.     How  a  man  expresses  his  abstract  ideas  is        N«-v«i^ 
but  of  little  importance  when  an  appeal  can  be  made  to  his    The  Kino 
pl^n  directions  to  others,  and  to  his  own  particular  conduct ;      ^    ^* 
but  even  none  of  his  expressions,  when  properly  considered 
and  understood,  militate  against  the  present  position. 

In  a  passage  in  his  book  on  the  criminal  law,  he  ex- 
presses himself  thus  (kkk) :  "  The  construction  which  the 
law  putteth  upon  fact  stated  avd  agreed  or  found  by 
a  jury  m  in  aU  cases  undovbtedly  ilie  proper  province  of 
the  Court" 

Now,  if  we  were  to  stop  here,  though  the  author  never 
intended  we  should,  as  is  evident  from  the  rest  of  the  sen- 
tence, and  to  take  it  as  a  substantive  proposition,  the  slightest 
attention  must  discover  that  it  is  not  repugnant  to  any  thing 
which  has  been  just  said.    Facts  stated  and  agreed,  or  facts 

Jband  by  a  jury,  which  amounts  to  the  same  thing,  constitute 
a  special  verdict ;  and  who  ever  supposed  that  the  law  upon 
a  special  verdict  was  not  the  province  of  the  Court  ?  Who 
ever  denied  that  where  upon  a  general  issue  the  parties  choose 
to  agree  upon  facts,  and  to  state  them,  or  the  jury  choose 
voluntarily  to  find  them  without  drawing  the  legal  conclusion 
themselves,  that  in  such  instances  the  Court  is  to  draw  it  ? 
That  Mr.  Justice  Foester  meant  nothing  more  than  that 
the  Court  was  to  judge  of  the  law  when  the  jury  thus  volun- 
tarily prays  its  assistance  by  special  verdict,  is  evident  from 
his  words  which  follow;  for  he  immediately  goes  on  to  say, 
in  cases  of  doubt  and  real  difficulty,  it  is  therefore  com- 
monly recommended  to  the  jury  to  state  facts  and  circum- 
stances in  a  special  verdict :  but  neither  here,  nor  in  any 
other  part  of  his  works,  is  it  said  or  insinuated  that  they  are 
bound  to  do  so,  but  at  their  own  free  discretion :  indeed  the 
very  term  recommended  admits  the  contrary,  and  requires 

*  no  commentary.  The  wisdom  or  expediency  of  such  a  re^ 
cotomendation,  in  those  cases  of  doubt,  can  never  be  dis- 
puted ;  to  contend  for  the  existence  of  such  an  important 
right  is  very  different  from  arguing  in  favour  of  rashness 
and  precipitation  in  the  exercise  of  it. 

It  is  no  denial  of  jurisdiction  to  tell  the  greatest  magistrate 
upon  earth  to  take  good  counsel  in  cases  of  real  doubt  and 
difficulty.     Judges  upon  trials,  whose  authority  to  state  the 

(kkk)  Fast.  PL  Cr,  256. 
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1784.       ^^  ^^  indisputable,  often  refer  it  to  be  more  solemnly  argued 
\^^^,f       before  the  Court ;  and  this  Court  itself  often  holds  a  meeting 
The  Kino    of  the  twelve  judges  before  it  decides  on  a  point  upon  its 
*''  own  records,  of  which  the  others  have  confessedly  no  oog- 

HiPLET.  jjjgj^ijgg  ^ji  j|.  comes  before  them  by  the  writ  of  error  of  one 
of  the  parties*  These  instances  are  monuments  of  wisdom, 
integrity,  and  discretion,  but  they  do  not  bear  in  the  remotest 
degree  upon  jurisdiction :  the  sphere  of  jurisdiction  is  mea- 
sured by  what  may  or  may  not  be  decided  by  any  given 
tribunal  with  l^al  effect,  not  by  the  rectitude  or  error  of 
the  decision*  If  the  jury,  according  to  these  authorities, 
may  determine  the  whole  matter  by  their  verdict,  and  if 
the  verdict  when  given  is  not  only  final  and  unalterable,  but 
must  be  enforced  by  the  authority  of  the  judges,  and  ex- 
ecuted, if  resisted,  by  the  whole  power  of  the  state,  upon 
what  principle  of  government  or  reason  can  it  be  argued  not 
to  be  law  ?  That  the  jury  are  in  this  exact  predicament  is 
confessed  by  Mr.  Justice  Forster  ;  for  he  concludes  with 
saying,  that  when  the  law  is  clear,  the  jury,  under  the  di- 
rection of  the  Court,  in  point  of  law  nun/,  and,  if  they  are 
well  advised,  will  always  find  a  general  verdict  con/brmabhf 
to  such  directions. 

This  is  likewise  consistent  with  the  pontion  now  con- 
tended for:  if  the  law  be  clear,  we  may  presume  that  the 
judge  states  it  clearly  to  the  jury;  and  if  he  does,  undoubt- 
edly the  jury,  if  they  are  well  advised,  will  find  according  to 
such  directions ;  for  they  have  not  a  capricious  discretion  to 
make  law  at  their  pleasure,  but  are  bound  in  consdenoe,  as 
well  as  judges  are,  to  find  it  truly;  and,  generally  speaking, 
the  learning  of  the  judge  who  pre»des  at  the  trial  affords 
them  a  safe  support  and  direction. 

The  same  practice  of  judges  in  stating  the  law  to  the  jury, 
as  applied  to  the  particular  case  before  them,  appears  like- 
wise in  the  case  oi  Rex  v.  Oneby(UI)i  '*  On  the  trial  the 
judge  directs  the  jury  thus :  if  you  believe  such  and  such 
witnesses,  who  have  sworn  to  such  and  such  facts,  the  hitting 
of  the  deceased  appears  to  be  with  malice  prepense;  bat  if 
you  do  not  believe  them,  then  you  ought  to  find  him  guilty 
of  manslaughter :  and  the  jury  may,  if  they  think  proper, 
give  a  general  verdict  of  murder  or  manslaughter:  but  ^ 
they  decline  givinga  general  verdict,  and  vM find  the  facts 

(Ul)  B.  R.,  2  Lord  Raym,  1494. 


TWENTY-FIFTH  GEORGE  III.  119 

flpedally,  the  Court  is  then  to  form  their  judgment  from  the       1784. 
facts  found,  whether  the  defendant  be  guilty  or  not  guilty,       ^^-^^^ 
L  e*  whether  the  act  was  done  with  maUce  and  deliberation    Tbb  Kino 
or  not*'  *^- 

Surely  language  can  express  nothing  more  plainly  or  un-  **"''^*^* 
equivocally  than  that  where  the  general  issue  is  pleaded  to 
an  indictment,  the  law  and  the  fact  are  both  before  the  jury ; 
and  that  the  former  can  never  be  separated  from  the  latter, 
fen:  the  judgment  of  the  Court,  unless  by  their  own  sponta- 
neous act :  for  the  words  are,  **  If  they  decline  giving  a  ge- 
neral verdict,  and  will  find  the  facts  spedaUy,  the  Court  is 
THEN  to  form  their  judgment  from  the  facts  found.""  So 
that  after  a  general  issue  joined,  the  authority  of  the  Court 
only  commences  when  the  jury  chooses  to  decline  the  de- 
cision of  the  law  by  a  general  verdict ;  the  right  of  declining 
which  legal  determination  is  a  privilege  conferred  on  them 
by  the  statute  of  Westm.  2,  and  by  no  means  a  restricuon  of 
their  powers. 

But  another  very  important  view  of  the  subject  remains 
behind ;  for  supposing  it  had  been  impossible  to  establish 
that  contrast  between  criminal  and  civil  cases,  which  is  now 
too  clear  not  only  to  require,  but  even  to  justify,  another  ob- 
servaUon,  the  argument  would  lose  nothing  by  the  failure; 
the  similarity  between  criminal  and  civil  cases  derives  all  its 
application  to  the  argument  from  the  learned  judge'^s  sup- 
position, that  the  jurisdiction  of  the  jury  over  the  law  was 
never  contended  for  in  the  latter,  and  consequently  on  a 
principle  of  equality  could  not  be  supported  in  the  former ; 
whereas  it  can  incontestably  be  demonstrated  in  both.  This 
application  of  the  argument  is  plain  from  the  words  of  the 
charge:  '*  If  the  jury  could  find  the  law,  it  would  undoubt-. 
edly  hold  in  civil  cases  as  well  as  criminal :  but  was  it  ever 
supposed  that  a  jury  was  competent  to  say  the  operation  of 
a  fine,  or  a  recovery,  or  a  warranty,  which  are  mere  ques- 
tions of  law  (fTimin)  P^ 

The  answer  to  this  question  is,  that  the  competency  of 
the  jury  in  such  cases  is  contended  for  to  the  full  extent, 
both  by  LitUeion  and  by  C<^:  they  cannot  indeed  decide 
upon  them  de  piano,  which,  as  Vaughan  truly  says,  is  un- 
intelligible, because  an  unmixed  question  of  law  can  by  no 
possibility  come  before  them  for  decision;  but  whenever 

(miitm)  Folio  account  of  the  trials  p.  49. 


120  CASES  IN  MICH.  TERM  IN  THE' 

1784.       ('^Mch  very  often  happens)  the  operation  of  a  fine,  a  re- 
^^^nm.'       covery,  a  warranty,  or  any  other  record  or  conveyance  known 
The  Kino    to  the  law  of  England^  comes  forward,  mixed  with  the  fact 
^-  on  the  general  issue,  the  jury  have  then  most  unquestioo- 

Shipi«ky.  ^^^  ^  n^\,  to  determine  it ;  and  what  is  more,  no  other 
authority  possibly  can ;  because  when  the  general  issue  is 
permitted  by  law,  these  questions  cannot  appear  on  the  re> 
cord  for  the  judgment  of  the  Court;  and  although  it  can 
grant  a  new  trial,  yet  the  same  question  must  ultimately  be 
determined  by  another  jury.  This  is  not  only  self-evident 
to  every  lawyer,  but,  as  has  just  been  hinted,  is  expressly 
laid  down  by  Littleton  (nnn).  <^Also  in  such  case  where 
the  inquest  may  give  their  verdict  at  large,  if  they  will  take 
upon  them  the  knowledge  of  the  law  upon  the  matter,  they 
may  give  their  verdict  generally,  as  it  is  put  in  their  charge: 
as  in  the  case  aforesaid  they  may  well  say,  that  the  lessor  did 
not  disseise  the  lessee,  if  they  will.^  Lord  Coke,  in  his  com- 
mentary on  this  section,  confirms  Littleton^  saying,  that  in 
doubtful  cases  they  should  find  specially  for  fear  of  an  at- 
taint ;  and  it  is  pl^n  that  the  statute  of  Westm,  2.  was  made 
either  to  give  or  to  confirm  the  right  of  the  jury  to  find  the 
matter  specially,  if  they  would,  leaving  their  jurisdiction  over 
the  law,  as  it  stood  by  the  common  law  (poo).  The  words  of 
the  statute  of  Westm.  2.  are,  '^  Ordinatum  est  quod justidofU 
ad  assizas  capiendas  assignati,  non  compellantjuratores  di- 
cere  precise  si  sit  disseisina  vel  non ;  dummodo  dicere  volue- 
rint  veritatem  factij  et  petere  auxilium  curiae.^* 

From  these  words  it  should  appear,  that  the  jurisdiction 
of  the  jury  over  the  law,  when  it  came  before  them  on  the 
general  issue,  was  so  vested  in  them  by  the  constitution,  that 
the  exercise  of  it  in  all  cases  had  been  considered  to  be  com* 
pulsory  upon  them,  and  that  this  act  was  a  legislative  relief 
from  that  compulsion  in  the  case  of  an  assize  of  disseisin :  it 
is  equally  plain  from  the  remaining  words  of  the  act,  that 
their  jurisdiction  remained  as  before ;  **  Sed  si  sponte  velini 
dicerey  quod  disseisina  est,  vel  non^  admitiatur  eorum  x)ere 
dictum^  sub  suo  periculo." 

But  the  most  material  observation  upon  this  statute^  as 
applicable  to  the  present  subject,  is  that  the  terror  of  the 
attaint  from  which  it  was  passed  to  relieve  them  having  (as 
has  been  shown)  no  existence  in  cases  of  crime,  the  act  only 

(nnn)  §  3€8.  (ooo)  C.  30. 
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extended  to  relieve  the  jury  at  their  discretion  from  finding       1784, 
the  law  in  civil  actions;  and  consequently  it  is  only  from       ^^y— ^/ 
custom,  and  not  from  positive  law,  that  they  are  not  even    Thb  Kino 
compellable  to  give  a  general  verdict,  involving  a  judgment     ^     ^' 
of  law,  on  every  criminal  trial. 

These  principles  and  authorities  certainly  establish  that 
it  is  the  duty  of  the  judge,  on  every  trial  where  the  general 
issue  is  pleaded,  to  give  to  the  jury  his  opinion  on  the  law 
as  applied  to  the  case  before  them;  and  that  they  must  find 
a  general  verdict  comprehending  a  judgment  of  law,  unless 
they  choose  to  refer  it  specially  to  the  Court. 

But  we  are  here  in  a  case  where  it  is  contended  that  the 
duty  of  the  judge  is  the  direct  contrary  of  this ;  that  he  is 
to  give  no  opinion  at  all  to  the  jury  upon  the  law  as  applied 
to  the  case  before  them;  that  they  likewise  are  to  refrain 
from  all  consideration  of  it,  and  yet  that  the  very  same 
general  verdict,  comprehending  both  fact  and  law,  is  to  be 
given  by  them  as  if  the  whole  legal  matter  had  been  summed 
up  by  the  one  and  found  by  the  other. 

It  is  impossible  to  comprehend  the  principle  on  which 
such  a  practice  proceeds.  Nothing  more  was  contended  for 
at  the  trial  than  the  very  practice  recommended  by  Mr. 
Justice  FoBSTER  and  Lord  Raymond:  the  jury  were  ad- 
dressed upon  the  law  with  all  possible  respect  and  deference 
for,  and  indeed  with  very  marked  personal  attention  to,  the 
learned  judge:  so  far  from  urging  the  jury  dogmatically  to 
think  for  themselves  without  his  constitutional  assistance, 
his  opinion  was  called  for  on  the  question  of  libel;  and  they 
were  told  that,  if  he  should  tell  them  distinctly  the  paper 
indicted  was  libellous,  though  I  should  not  admit  that  they 
were  bound  at  all  events  to  give  effect  to  it  if  they  felt  it  to 
be  innocent,  yet  that  they  ought  not  to  go  against  the 
charge  without  great  consideration ;  but  if  he  should  shut 
himself  up  in  silence,  giving  no  opinion  at  all  upon  the 
criminality  of  the  paper,  from  which  alone  any  guilt  could 
be  fSutened  on  the  publisher,  and  should  narrow  their  con- 
sideration to  the  publication,  a  protest  was  entered  against 
their  finding  a  verdict  affixing  the  epithet  of  guiUy  to  the 
mere  fact  of  publishing  a  paper,  the  gmU  of  which  they 
had  not  investigated. 

If,  after  this  address  to  the  jury,  the  learned  jadge  had 
told  them,  that  in  his  opinion  the  paper  was  a  libel,  but' 
still  leaving  it  to  their  judgments,  and,  leaving  likewise  the 
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1784.       defendant's  evidence  to  their  consideration,  had  further  told 
v^^^.^/      them,  that  he  thought  it  did  not  exculpate  the  publication; 
Thb  Kino   and  if,  in  consequence  of  such  directions,  the  jury  had 
^'  found  a  verdict  for  the  crown,  the  present  motion  for  a  new 

V  iPLBY.  ^^^  would  never  have  been  made ;  because  such  a  verdict 
of  guilty  must  have  been  looked  upon  as  founded  on  the 
opinion  of  the  jury  on  the  whole  matter  as  left  to  their  con- 
sideration, and  the  defendant  must  have  sought  his  remedy 
by  arrest  of  judgment  on  the  record. 

But  the  learned  judge  took  a  direct  contrary  course:  he 
gave  no  opinion  at  all  on  the  guilt  or  innocence  of  the 
paper;  he  took  no  notice  of  the  defendant's  evidence  ol 
intention ;  told  the  jury,  in  the  most  explicit  terms,  that 
neither  the  one  nor  the  other  were  within  their  jurisdicticm; 
and,  upon  the  mere  fact  of  publication,  directed  a  general 
verdict  comprehending  the  epithet  of  guUtyj  after  having 
expressly  withdrawn  from  the  jury  every  consideration  of 
the  merits  of  the  paper  published,  or  the  intention  of  the 
publisher,  from  which  it  is  admitted  on  all  hands  the  guilt 
of  publication  could  alone  have  any  existence. 

The  present  motion  is  therefore  founded  upon  this  ob- 
vious and  simple  principle,  that  the  defendant  has  had  in 
fact  no  trial,  having  been  found  guilty  without  any  investi- 
gation of  his  guilt,  and  without  any  power  left  to  the  jury 
to  take  cognisance  of  his  innocence.  It  is  easy  to  show  that 
the  jury  could  not  possibly  conceive  or  believe,  from  the 
judge's  charge,  that  they  had  any  jurisdiction  to  acquit 
him,  however  they  might  have  been  impressed  even  with 
the  merit  of  the  publication,  or  convinced  of  his  meritorious 
intention  in  publishing  it:  nay,  what  is  worse,  while  the 
learned  judge  totally  deprived  them  of  their  whole  juris- 
diction over  the  question  of  libel,  and  the  defendant's 
seditious  intention,  he  at  the  same  time  directed  a  general 
votlict  of  guilty,  which  comprehended  a  judgment  upon 
both. 

This  construction  of  the  learned  judge's  direction  is 
founded  wholly  on  the  language  in  which  it  was  communi- 
cated; and  it  will  be  no  answer  to  such  construction,  that 
no  such  restraint  was  meant  to  be  conveyed  by  it.  If  the 
learned  judge's  intentions  were  even  the  direct  contrary  of 
his  expressions,  yet  if,  in  consequence  of  that  which  was 
expressed,  though  not  intended,  the  jury  were  abridged  of 
a  jurisdiction  which  belonged  to  them  by  law,  and  in  the 
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exercise  of  which  the  defendant  had  an  interest,  he  is       1784. 
equally  a  sufferer,  and  the  verdict  given  under  such  mis-        \^s^m^ 
conception  of  authority  is  equally  void.     The  application    Thk  Kino 
ought  therefore  to  stand  or  fall  by  the  charge  itself;  upon     ^     ^* 
.  which,  disclaiming  all  disingenuous  cavilling,  the  defendant 
is  certmnly  bound  to  show,  that  from  the  general  result  of 
it,  fairly  and  liberally  interpreted,  the  jury  could  not  con- 
ceive that  they  had  any  right  to  extend  their  consideration 
beyond  the  bare  fact  of  publication,  so  as  to  acquit  the 
defendant  by  a  judgment  founded  on  the  legality  of  the 
dialogue,  or  the  honesty  of  the  intention  in  publishing  it* 

In  order  to  understand  the  learned  judge's  direction,  it 
must  be  recollected  that  it  was  addressed  to  them  in  answer 
to  what  had  been  contended  for  on  the  part  of  the  de- 
fendant; which  was  nothing  more  than  that  these  two  con- 
siderations ought  to  rule  the  verdict;  and  it  will  be  seen 
that  the  charge,  on  the  contrary,  not  only  excluded  both  of 
them  by  general  inference,  but  by  expressions,  arguments^ 
and  illustrations,  the  most  studiously  selected  to  convey  that 
exclusion,  and  to  render  it  binding  on  the  consciences  of  the 

jury- 
After  telling  them,  in  the  very  beginning  of  his  charge, 

that  the  single  question  for  their  decision  was,  whether  the 
defendant  had  published  the  pamphlet?  he  declared  to 
them,  that  it  was  not  even  allowed  to  him,  as  the  judge 
trying  the  cause,  to  say  whether  it  was  or  was  not  a  libel ; 
for  that  if  he  should  say  it  was  no  libel,  and  they,  following 
his  direction,  should  acquit  the  defendant,  they  would 
thereby  deprive  the  prosecutor  of  his  writ  of  error  upon  the 
record^  which  was  one  of  his  dearest  birthrights.  The  law, 
he  said,  was  equal  between  the  prosecutor  and  the  de- 
fendant; that  a  verdict  of  acquittal  would  close  the  matter 
for  ever,  depriving  him  of  his  appeal;  and  that  whatever 
therefore  was  upon  the  record  wcu  noi  for  their  decision^ 
but  might  be  carried  at  the  pleasure  of  either  party  to  the 
House  of  Lords. 

Surely  language  could  not  convey  a  limitation  upon  the 
right  of  the  jury  over  the  question  of  libel,  or  the  intention 
of  the  publisher,  more  positive  or  more  universal.  It  was 
positive,  inasmuch  as  it  held  out  to  them,  that  such  a  juris- 
diction could  not  be  entertained  without  injustice;  and  it 
was  universal,  because  the  principle  had  no  special  appli- 


Shipley. 
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1784.        cation  to  the  particular  circumstances  of  that  trial;  but 

y^m^,,m^       subjected  every  defendant,  upon  every  prosecution  for  a 

The  Kino    libel,  to  an  inevitable  conviction  on  the  mere  proof  of 

Z'r  «v      publishing  any  thhig^  though  both  judge  and  jury  might 

be  convinced  that  the  thing  published  was  innocent  and 

even  meritorious. 

This  commentary  runs  no  hazard  of  contradiction  from 
any  man  whose  reason  is  not  disordered.  For  if  the  prose- 
cutor in  every  case  has  a  birthright  by  law  to  have  the 
question  of  libel  left  open  upon  the  record,  which  it  can 
only  be  by  a  verdict  of  conviction  on  the  single  fact  of  pub- 
lishing ;  no  legal  right  can  at  the  same  time  exist  in  the  jury 
to  shut  out  that  question  by  a  verdict  of  acquittal  founded 
upon  the  merits  of  the  publication,  or  the  innocent  mind  of 
the  publisher. 

Rights  that  are  repugnant  and  contradictory  cannot  be 
co-existent.  The  jury  can  never  have  a  constitutional  right 
to  do  an  act  beneficial  to  the  defendant,  which  when  done 
deprives  the  prosecutor  of  a  right  which  the  same  constitution 
has  vested  in  him;  No  right  can  belong  to  one  person,  the 
exercise  of  which  in  every  instance  must  necessarily  work 
a  wrong  to  another.  If  the  prosecutor  of  a  libel  has,  in 
every  instance,  the  privilege  to  try  the  merits  of  his  prose- 
cution before  the  judges,  the  jury  can  have  no  right,  in  any 
instance,  to  preclude  his  appeal  to  them,  by  a  general  verdict 
for  the  defendant. 

The  jury  therefore,  from  Uiis  part  of  the  charge,  must 
necessarily  have  felt  themselves  absolutely  limited  (it  might 
be  said  even  in  their  powers)  to  the  fact  of  publication ; 
because  the  highest  restraint  upon  good  men  is  to  convince 
them  that  they  cannot  break  loose  from  it.  without  injustice : 
and  the  power  of  a  good  citizen  is  never  more  effectually 
destroyed  than  when  he  is  made  to  believe  that  the  exercise 
of  it  will  be  a  breach  of  his  duty  to  the  public,  and  a  viola- 
tion of  the  laws  of  his  country. 

But  since  equal  justice  between  the  prosecutor  and  the 
defendant  is  the  pretence  for  this  abridgment  of  jurisdiction, 
let  us  examine  a  little  how  it  is  aftected  by  it. 

Do  the  prosecutor  and  the  defendant  really  stand  upon  an 
equal  footing  by  this  mode  of  proceeding  ?  With  what  decency 
this  can  be  alleged  I  leave  those  to  answer  who  know  that  it 
is  only  by  the  indulgence  of  the  counsel  for  the  prosecution, 
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Shiplxy. 


we  are  discussiDg  this  supposed  equality. 

Besides,  the  judgment  of  this  Court,  though  not  final  in  Tbb  King 
the  constitution,  and  therefore  not  binding  on  the  prosecutor, 
is  absolutely  conclusive  on  the  defendant.  If  this  Court  pro- 
nounce the  record  to  contain  no  libel,  and  arrest  the  judgment 
on  the  verdict,  the  prosecutor  may  carry  it  to  the  House  of 
Lords ;  and,  pending  his  writ  of  error,  remains  untouched 
by  your  decision.  But  if  judgment  be  against  the  defendant, 
it  is  only  at  the  discretion  of  the  crown  (as  it  is  said),  and  not 
of  right,  that  he  can  prosecute  any  writ  of  error  at  all ;  and 
even  if  he  finds  no  obstruction  in  that  quarter,  it  is  but  at  the 
best  an  appeal  for  the  benefit  of  public  liberty,  from  which 
he  himself  can  have  no  personal  benefit ;  for  the  writ  of  error 
being  no  supersedeas^  the  punishment  is  inflicted  on  him  in 
the  mean  time. 

In  the  case  of  Rex  v.  Homey  this  Court  imprisoned  him 
for  publishing  a  libel  upon  its  own  judgment,  pending  his 
appeal  from  its  justice ;  and  he  had  suflered  the  utmost  rigour 
which  the  law  imposed  upon  him  as  a  criminal,  at  the  time 
that  the  House  of  Lords,  with  the  assistance  of  the  twelve 
judges  oi Englandy  were  assembled  to  determine  whether  he 
bad  been  guilty  of  any  crime.  That  case  is  not  mentioned 
as  hard  or  rigorous  on  Horne^  as  an  individual :  it  is  the 
general  course  of  practice;  but  surely  that  practice  ought  to 
put  an  end  to  this  argument  of  equality  between  prosecutor 
and  prisoner. 

Would  it  not  be  adding  insult  to  injury,  to  tell  an  innocent 
man  who  is  in  a  dungeon  pending  his  writ  of  error,  and  of 
whose  innocence  both  judge  and  jury  were  convinced  at  the 
trial,  that  he  is  in  equal  scales  with  his  prosecutor,  who  is  at 
large,  because  he  has  an  opportunity  of  deciding,  after  the 
expiration  of  his  punishment,  that  the  prosecution  had  been 
unfounded,  and  his  sufferings  unjust  P 

By  parity  of  reasoning,  a  prisoner  in  a  capital  case  is  to 
be  hanged  in  the  mean  time  for  the  benefit  of  equal  justice; 
leaving  his  executors  to  fight  the  battle  out  with  his  prose- 
cutors upon  the  record,  through  every  court  in  the  kingdom : 


[^9]  The  Court  ordered  the 
dean  to  be  committed  on  the 
motion  for  the  new  trial,  and 
said,  they  had  no  discretion  to 
suffer  him  to  be  at  large,  with-^ 


out  consent,  after  his  appear- 
ance in  court  on  conviction. 
Upon  which  Bearcroft  gave  his 
consent  that  the  dean  should 
remain  at  large  upon  bail. 
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1 784        ^y  which  at  last  his  attainder  must  be  reversed,  and  the  Uood 
.^  ^^       of  his  posterity  remain  uncdmipted.    What  justice  can  be 
The  Kino    more  impartial  or  equal  ? 

9.  So  much  for  this  right  of  the  prosecutor  of  a  libel  to 

Shiplby.  compel  a  jury,  in  every  case,  generally  to  convict  a  defendant 
on  the  fact  of  publication,  or  to  find  a  special  verdict, — a 
right  unheard  of  before  since  the  birth  of  the  constitution ; 
not  even  founded  upon  any  equality  in  fact,  even  if  such  a 
shocking  parity  could  exist  in  law,  and  not  even  contended 
to  exist  in  any  other  case,  whore  private  men  beoorae  the 
prosecutora  of  crimes  for  the  ends  of  public  justice. 

It  can  have,  generally  speaking,  no  existence  in  any  pro- 
secution for  felony ;  because  the  general  description  of  the 
crime  in  such  indictments,  for  the  most  part,  shuts  out  the 
legal  question  in  the  particular  instance,  from  appearing  on 
the  record :  and  for  the  same  reason  it  can  have  no  place  even 
in  appeals  of  death,  &c.,  the  only  cases  where  prosecutors 
appear  as  the  avengers  of  their  own  private  wrongs,  and  not 
as  the  representatives  of  the  crown. 

The  learned  judge  proceeded,  next,  to  establish  the  same 
universal  limitation  upon  the  power  of  the  jury,  from  the 
history  of  different  trials,  and  the  practice  of  former  judges 
who  presided  at  them.  And  here  it  must  be,  as  through  the 
whole  course  of  the  proceeding  it  always  has  been  acknow- 
ledged, that  the  learned  judge's  misdirection  in  his  charge 
was  not  peculiar  to  himself;  it  was  only  the  resistance  of  the 
defendant's  evidence,  and  what  passed  after  the  jury  returned 
into  court  with  the  verdict,  that  was  ever  considered  as  a 
departure  from  all  precedents :  the  rest  had  undoubtedly  the 
sanction  of  several  modem  cases ;  and  I  should  be  distinctly 
understood,  that  the  motion  for  a  new  trial  is  partly  founded 
in  opposition  to  these  deciaons. 

It  is  necessary  to  take  notice  of  some  of  them,  as  they 
occur  in  the  learned  judge's  charge;  for  although  he  is  not 
responsible  for  the  rectitude  of  those  precedents  which  he 
only  cited  in  support  of  it,  yet  the  defendant  is  unquestion- 
ably entitled  to  a  new  trial,  if  their  principles  are  not  ratified 
by  the  Court:  for  whenever  the  learned  judge  cited  prece- 
dents to  warrant  the  hmitation  on  the  province  of  the  jury 
imposed  by  his  own  authority,  it  was  such  an  adoption  of 
the  doctrines  they  contained,  as  made  them  a  rule  to  the  jury 
in  their  decision. 

First,  then,  the  Jeamed  judge,  to  overturn  the  argument 
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1784.        ^^^^  ^  ™^^  ^^  ^  right  to  refrain  from  doing  that  which  he 
v««.v-<i^       ^  bound  to  do. 
The  Kino        The  counsel  on  the  other  side  explained  this  expression  to 
^     ^'  have  meant  only  that  there  was  a  seligious  and  moral  obUga- 

tion  upon  them  to  refrain  from  the  exercise  of  it. 

Now,  if  the  principle  which  imposed  that  obligation  had 
been  alleged  to  be  special,  applying  only  to  the  particular 
case  of  the  Dean  of  St.  Asaph,  and  consequently  consistent 
with  the  right  of  the  jury  to  a  more  enlarged  jurisdiction  in 
-  other  instances;  telling  the  jury  that  they  were  bound  to 
convict  on  proof  of  publication  might  be  plausibly  construed 
into  a  recommendation  to  refrain  from  the  exercise  of  their 
right  in  that  case,  and  not  to  a  general  denial  of  its  exist- 
ence: but  the  moment  it  is  recollected,  that  the  principle 
which  bound  them  was  not  particular  to  the  instance^  but 
abstract  and  universal,  binding  alike  in  every  prosecution  for 
a  libel,  it  requires  no  logic  to  pronounce  the  expression  to  be 
an  absolute,  unequivocal,  and  universal  denial  of  the  right. 

But  the  jury  were  not  only  limited  by  these  modem 
precedents,  which  certainly  have  an  existence,  but  with  still 
greater  effect  by  the  learned  judge's  declaration,  that  some 
of  those  ancient  authorities  on  which  had  been  principally 
rested  the  establishment  of  their  jurisdiction  had  not  merely 
been  overruled,  but  were  inapplicable.  That,  for  instance, 
even  in  BtosfiePs  case,  which  had  been  greatly  depended  on, 
the  Court  had  said  unanimously  that  if  the  jury  be  asked 
what  the  law  is,  they  cannot  say,  and  had  likewise  ratified 
in  express  terms  the  maxim,  Ad  qtuBsttonem  legis  non  re- 
spofidentjuraiores. 

Now,  upon  looking  into  that  case,  it  will  be  found  that 
the  words  of  Lord  Vaughan,  which  the  learned  judge  con- 
sidered as  a  judgment  of  the  Court,  denying  the  jurisdiction 
of  the  jury  over  the  law,  where  a  general  issue  is  Joined  be^ 
/ore  them,  were  on  the  contrary  made  use  of  to  expose  the 
fallacy  of  such  a  misapplication  of  the  maxim  alluded  to  by 
the  counsel  against  Bushel;  declaring  that  it  had  no  refer- 
ence to  any  case  where  the  law  and  the  fact  were  incorpo- 
rated by  the  plea  of  not  guilty,  and  confirming  the  right  of 
the  jury  to  find  the  law  upon  every  such  issue,  in  terms  the 
most  emphatical  and  expressive  (/Tpp).  This  is  manifest 
from  the  whole  report. 

{ppp)  y^augh.  150- 


had  been  committed  by  the  Court  for  jBnding  the  defendant       \^^^^m^ 
not  guilty,  against  the  direction  of  the  Court  in  matter  of    Thb  Kino 
law;  and  being  brought  before  the  Court  of  Common  Pleas  v* 

by  Jiabeas  corpus^  this  cause  of  commitment  appeared  upon  Shipley. 
the  face  of  the  retarn  to  the  writ.  It  was  contended  by  the 
counsel  against  Buakelj  upon  the  authority  of  this  maxim, 
that  the  commitment  was  legal,  since  it  appeared  by  the 
return,  that  Bushel  had  taken  upon  him  to  find  the  law, 
against  the  direction  of  the  judge,  and  had  been  therefore 
legally  imprisoned  for  that  contempt.  It  was  upon  that 
occasion  that  Chief  Justice  Vaughan,  with  the  concurrence 
of  the  whole  Court,  repeated  the  maxim  Ad  qtuestionem 
legis  non  respondent  juratoresj  as  cited  by  the  counsel  for 
the  crown,  but  denied  the  application  of  it  to  impose  any 
restraint  upon  jurors  trying  any  crime  upon  the  general 
issue.  His  language  is  too  remarkable  to  be  forgotten,  and 
too  plain  to  be  misunderstood.  Taking  the  words  of  the 
return  to  the  habeas  corpus^  viz.  "  That  the  jury  did  ac- 
quit against  the  direction  of  the  Court  in  matter  of  law." 
"  These  words,"  said  this  great  lawyer,  "  taken  literally  and 
de  fianOy  are  insignificant  and  unintelligible,  for  no  issue 
can  be  joined  of  matter  of  law ;  no  jury  can  be  charged  with 
the  trial  of  matter  of  law  barely :  no  evidence  ever  was  or 
can  be  given  to  a  jury  of  what  is  law  or  not;  nor  any  oath 
given  to  a  jury  to  try  matter  of  law  alone,  nor  can  any  at- 
taint lie  for  such  a  false  oath.  Therefore  we  must  take  off 
this  veil  and  colour  of  words,  which  make  a  show  of  being 
something,  but  are  in  fact  nothing:  for  if  the  meaning  of 
these  words,  Finding  agaimt  the  direction  of  the  Court  in 
matter  of  law ^  be,  that  if  the  judge,  having  heard  the  evi- 
dence given  in  court  (for  he  knows  no  other),  shall  tell  the 
jury,  upon  this  evidence,  that  the  law  is  for  the  plaintiff  or 
the  defendant,  and  they,  under  the  pain  of  fine  and  imprison- 
ment,  are  to  find  accordingly;  every  one  sees  that  the  jury 
is  but  a  troublesome  delay,  great  charge,  and  of  no  use  in 
determining  right  and  wrong;  which  were  a  strange  and 
new-found  conclusion,  after  a  trial  so  celebrated  for  many 
hundreds  of  years  in  this  country.'* 

Lord  Chief  Justice  Vaughan's  argument  is  therefore 
plainly  this.  Adverting  to  the  arguments  of  the  counsel, 
he  says,  you  talk  of  the  maxim,  Ad  qtuBstionem  legis  non 
respondent  JurcUores ;  but  it  has  no  sort  of  application  to 

VOL.  IV.  X 
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1784.       y^"^  subject.     The  words  of  your  return,  viz.  That  Buihd 
>.^.v'^      ^^^  acquit  against  the  direction  of  the  Court  in  matter  of 
Thb  King   law,  are  unintelligible,  and,  as  applied  to  the  case,  impos- 
^'  sible.     The  jury  could  not  be  asked  in  the  abstract,  what 

HiPLBY.  ^^  ^j^^  1^^.  ^j^^y  could  not  have  an  issue  of  the  law  joined 
before  them ;  they  could  not  be  sworn  to  try  it.  Jd  qtuJU- 
tionem  legis  non  respondent  Juratorea :  therefore,  to  say  lite- 
rally, and  de  piano,  that  the  jury  found  the  law  against  the 
judge^s  direction,  is  absurd :  they  could  not  be  in  a  situation 
to  find  it ;  an  unmixed  question  of  law  could  not  be  before 
them ;  the  judge  could  not  give  any  positive  directions  oi 
law  upon  the  trial,  for  the  law  can  only  arise  out  of  facts, 
and  the  judge  cannot  know  what  the  facts  are  till  the  jury 
have  given  their  verdict.  Therefore,  continued  the  Chief 
Justice,  let  us  take  off  this  veil  and  colour  of  words,  which 
make  a  show  of  being  something,  but  are  in  fact  nothing: 
let  us  get  rid  of  the  fallacy  of  applying  a  maxim,  which 
truly  describes  the  jurisdiction  of  the  courts  over  issues  of 
law,  to  destroy  the  jurisdiction  of  jurors,  in  cases  where  law 
and  fact  are  blended  together  upon  a  trial.  For  if  the  jury 
at  the  trial  are  bound  to  receive  the  law  from  the  judge, 
every  one  sees  that  it  is  a  mere  mockery,  and  of  no  use  in 
determining  right  and  wrong. 

This  is  the  plain  common  sense  of  the  argument,  and  it  is 
impossible  to  suggest  a  distinction  between  its  application 
to  BusheTs  case  and  to  the  present,  except  that  the  right  of 
imprisoning  the  jurors  was  there  contended  for,  in  order  to 
enforce  obedience  to  the  directions  of  the  judge.  But  this 
distinction,  if  it  deserves  the  name,  though  held  up  as  very 
important,  is  a  distinction  without  a  difference.  For  if,  ac- 
cording to  Vauchan,  the  free  agency  of  the  jury  over  the 
whole  charge,  uncontrolled  by  the  judge's  direction,  con- 
stitutes the  whole  of  that  ancient  mode  of  trial ;  it  signifies 
nothing  by  what  means  that  free  agency  is  destroyed ;  whe- 
ther by  the  imprisonment  of  conscience  or  of  body;  by  the 
operation  of  their  virtues  or  of  their  fears:  whether  they  de- 
cline exerting  their  jurisdiction  from  being  told  that  the  ex- 
ertion of  it  is  a  contempt  of  religious  and  moral  order,  or  a 
contempt  of  the  Court,  punishable  by  imprisonment;  their 
jurisdiction  is  equally  taken  away. 

If,  in  consequence  of  the  learned  judge'^s  directions,  the 
jury,  from  a  just  deference  to  learning  and  authority,  from  a 
nice  and  modest  sense  of  duty,  felt  themselves  not  at  liberty 
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to  deliver  the  defendant  from  the  vhole  indictment ;  he  has  1784. 
not  been  tried.  Because,  though  he  was  entitled  by  law  to 
plead  generally  that  he  was  not  guilty, — ^though  he  did  in 
&ct  plead  it  accordingly,  and  went  down  to  trial  upon  it, — 
yet  the  jury  have  not  been  permitted  to  try  that  issue,  but 
have  been  directed  to  find  at  all  events  a  general  verdict  of 
guilty;  with  a  positive  injunction  not  to  investigate  the  guilt, 
or  even  to  listen  to  any  evidence  of  innocence. 

In  the  case  of  Colonel  Gordon^  who  was  indicted  for  the 
murder  of  General  TTiomas,  whom  he  had  killed  in  a  duel, 
and  was  tried  a  few  sessions  ago  at  the  Old  BaUey,  by  Eyre, 
Baron^  the  question  was,  whether,  if  the  jury  were  satisfied 
of  that  fact,  the  prisoner  was  to  be  convicted  of  murder? 

That  was,  according  to  Forstery  as  much  a  question  of 
law,  as  libel  or  no  libel :  but  the  learned  judge  did  not  there- 
fore feel  himself  at  liberty  to  withdraw  it  from  the  jury. 
After  stating  the  hard  condition  of  the  prisoner,  who  was 
brought  to  trial  for  his  life,  in  a  case  where  the  positive  law 
and  the  prevailing  manners  of  the  times  were  so  strongly  in 
opposition  to  one  another,  that  he  was  afraid  the  punishment 
of  individuals  would  never  be  able  to  beat  down  an  offence 
so  sanctioned,  he  addressed  the  jury  nearly  in  these  words: 
**  Nevertheless,  gentlemen,  I  am  bound  to  declare  to  you 
what  the  law  is  as  applied  to  this  case,  in  all  the  different 
views  in  which  it  can  be  considered  by  you  upon  the  evi- 
dence.  Of  this  law  and  qfthefojcis^  as  you  shall  find  them^ 
your  verdict  must  be  compounded^  and  I  persuade  myself, 
that  it  will  be  such  a  one  as  to  give  satisfaction  to  your  own 
consciences.^ 

Now  if,  instead  of  telling  the  jury  that  a  dueL  however 
fairly  and  honourably  fought,  was  a  murder  by  the  law  of 
England,  and  leaving  them  to  find  a  general  verdict  under 
that  direction,  he  had  said  that  whether  such  a  duel  was 
murder  or  manslaughter,  was  a  question  with  which  neither 
he  nor  they  had  any  thing  to  do,  and  on  which  he  should 
therefore  deliver  no  opinion ;  and  had  directed  them  to  find 
that  the  prisoner  was  guilty  of  killing  the  deceased  in  a  de-. 
Hberate  duel,  telling  them  that  the  Court  would  settle  the 
rest;  that  would  have  been  directly  consonant  to  the  case 
of  the  present  defendant.  By  this  direction  the  prisoner 
would  have  been  in  the  hands  of  the  Court ;  and  the  judges, 
not  the  jury,  would  have  decided  upon  the  life  of  Colonel 
Cordon* 

r2 
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1784;  ^"^  ^he  directions  of  the  two  learned  judges  differ  most 

y^^-^/       essentially  indeed. 
The  Kino        Mr.  Baron  Eybk  conceives  himself  bound  in  duty  to 
g    ^*  state  the  law  as  applied  to  the  particular  facts,  and  to  leave 

it  to  the  jury. 

Mr.  Justice  Boller  says,  he  is  not  bound,  nor  even 
allowed,  so  to  state  or  apply  it,  and  withdraws  it  entirely 
from  their  consideration. 

Mr.  Baron  Eyre  told  the  jury  that  their  verdict  is  to  be 
compounded  of  the  fact  and  the  law. 

Mr.  Justice  Buller,  on  the  contrary,  that  it  is  to  be  con- 
fined to  the  fact  only,  the  law  being  the  exclusive  province 
of  the  Court. 

It  is  not  for  counsel  to  settle  differences  of  opinion  be- 
tween the  judges  of  Engkmdy  nor  to  pronounce  which  of 
them  is  wrong :  but  since  they  are  contradictory  and  incon- 
sistent, counsel  may  hazard  the  assertion  that  they  cannot 
both  be  right :  the  authorities  which  have  been  now  cited, 
and  the  general  sense  of  mankind,  which  settles  every  thing 
else,  must  determine  the  rest. 

We  come  now  to  a  very  important  part  of  the  case,  a  point 
untouched  before  in  any  of  the  arguments  on  this  occamn. 

That  point  is,  that  the  learned  judge^s  charge  to  the  jury 
cannot  be  supported  even  upon  its  own  principles;  for,  sup- 
posing the  Court  to  be  of  opinion,  that  all  which  has  6een 
just  said  in  opposition  to  these  principles  is  inconclusive, 
and  that  the  question  of  libel,  and  the  intention  of  the  pub- 
lisher, were  properly  withdrawn  from  the  consideration  of 
the  jury,  still  it  can  be  made  appear  that  such  a  judgment 
would  only  render  the  misdirection  more  palpable  and 
striking. 

It  may  safely  be  assumed  that  the  learned  judge  must 
have  meant  to  direct  the  jury  either  to  find  a  general  or  a 
special  verdict;  or,  to  speak  more  generally,  that  one  of 
those  two  verdicts  must  be  the  object  of  every  charge:  for 
neither  the  records  of  the  courts,  the  reports  of  their  pro- 
ceedings,  nor  the  writings  of  lawyers,  furnish  any  account 
of  a  third.  There  can  be  no  middle  verdict  between  both ; 
the  jury  must  either  try  the  whole  issue  generally,  or  find 
the  facts  specially,  referring  the  legal  conclusion  to  the  Court. 

It  may  be  affirmed  with  equal  certainty,  that  the  general 
verdict,  ew  vi  termini^  is  universally  as  comprehensive  as  the 
issue ;  and  that  consequently  such  a  verdict  on  an  indictment. 
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upon  the  general  issue,  not  guilty,  universally  and  un-       i7tt4 

avoidably  involves  a  judgment  of  law,  as  well  as  fact; 

because  the  charge  comprehends  both,  and  the  verdict,  as    The  Kino 

has  been  said,  is  co-extensive  with  it.     Both  Lords  Coke  v. 

and  Littleton  give  this  precise  definition  of  a  general  verdict;     Shipley. 

for  they  both  say,  that  if  the  jury  will  find  the  law,  they 

may  do  it  by  a  general  verdict,  which  is  ever  as  large  as  the 

issue.     If  this  be  so,  it  follows  by  necessary  consequence, 

that  if  the  judge  means  to  direct  the  jury  to  find  generally 

against  a  defendant,  he  must  leave  to  their  consideration 

every  thing  which  goes  to  the  constitution  of  such  a  general 

verdict,  and  is  therefore  bound  to  permit  them  to  come  to, 

and  to  direct  them  how  to  form,  that  general  conclusion 

from  the  law  and  the  fact  which  is  involved  in  the  term 

guilty.     For  it  is  ridiculous  to  say,  that  guilty  is  a  fact:  it 

is  a  conclusion  in  law  from  a  fact,  and  therefore  can  have 

no  place  in  a  special  verdict,  where  the  legal  conclusion  is 

left  to  the  Court. 

In  this  case  the  defendant  is  charged,  not  with  having 
published  this  pamphlet,  but  with  having  published  a  certain 
false,  scandalous,  and  seditious  libel,  with  a  seditious  and 
rebellious  intention.  He  pleads  that  he  is  not  guilty  in 
manner  and  form  as  he  is  accused ;  which  plea  is  admitted 
on  all  hands  to  be  a  denial  of  the  whole  charge,  and  conse- 
quently does  not  merely  put  in  issue  the  fact  of  publishing 
the  pamphlet,  but  the  truth  of  the  whole  indictment,  t.  e. 
the  publication  of  the  libel  set  forth  in  it,  with  the  intention 
charged  by  it. 

When  this  issue  comes  down  for  trial,  the  jury  must 
either  find  the  whole  charge  or  a  part  of  it;  and  admitting, 
for  argument's  sake,  that  the  judge  has  a  right  to  dictate 
either  of  these  two  courses,  he  is  undoubtedly  bound  in  law 
to  make  his  direction  to  the  jury  conformable  to  the  one  or 
the  other.  If  he  means  to  confine  the  jury  to  the  fact  of 
publishing,  considering  the  guilt  of  the  defendant  to  be  a 
legal  conclusion  for  the  Court  to  draw  from  that  fact, 
specially  found  on  the  record,  he  ought  to  direct  the  jury 
to  find  that  fact,  without  affixing  the  epithet  of  guilty  to 
the  finding.  But,  if  he  will  have  a  general  verdict  of 
guilty,  which  involves  a  judgment  of  law  as  well  as  fact,  he 
must  leave  the  law  to  the  consideration  of  the  jury.  For 
when  the  word  guilty  is  pronounced  by  them,  it  is  so  well 
understood  to  comprehend  every  thing  charged  by  the  in- 
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1784.  dictment,  that  the  associate  or  his  clerk  instantly  records, 
\^^-m^^  that  the  defendant  is  guilty  in  manner  and  form  as  he  is 
Thk  King  accused,  u  e.  not  simply  that  he  has  published  the  pamphlet 
^*  contained  in  the  indictment,  but  that  he  is  guilty  of  pub- 

lishing the  libel  with  the  wicked  intentions  charged  on  him 
by  the  record. 

Now,  if  this  effect  of  a  general  verdict  of  guilty  is  re- 
flected on  for  a  moment,  the  illegality  of  directing  one 
upon  the  bare  fact  of  publishing  will  appear  in  the  most 
glaring  colours.  The  learned  judge  says  to  the  jury, 
*<  Whether  this  be  a  libel,  is  not  for  your  consideration:  I 
can  give  no  (pinion  on  that  subject  without  injustice  to  the 
prosecutor;  and  as  to  what  Jones  swore  concerning  the 
defendant's  motives  for  the  publication,  that  is  likewise  not 
before  you :  for  if  you  are  satisfied  in  point  of  fact  that  the 
defendant  published  this  pamphlet,  you  are  bound  to  find 
him  guilty,"  Why  guilty  f  when  the  consideration  otguiU 
is  withdrawn.  He  confines  the  j  ury  to  the  finding  of  a 
fact,  and  enjoins  them  to  leave  the  legal  conclusion  from  it 
to  the  Court;  yet,  instead  of  directing  them  to  make  that 
fact  the  subject  of  a  special  verdict,  he  desires  them  in  the 
same  breath  to  find  a  general  one :  to  draw  the  conclusion 
without  any  attention  to  the  premises:  to  pronounce  a 
verdict  which,  upon  the  face  of  the  record,  includes  a  judg- 
ment upon  their  oaths  that  the  paper  is  a  libel,  and  that  the 
publisher's  intentions  in  publishing  it  were  wicked  and 
seditious,  although  neither  the  one  nor  the  other  made  any 
part  of  their  consideration. 

Such  a  verdict  is  a  monster  in  law,  without  precedent  in 
former  times,  or  root  in  the  constitution.  If  it  be  true,  on 
the  principle  of  the  charge  itself,  that  the  tact  of  publicatioa 
was  all  that  the  jury  were  to  find,  and  all  that  was  necessary 
to  establish  the  defendant's  guilt,— if  the  thing  published  be 
a  libel ;  why  was  not  that  fact  found  like  all  other  facts  upon 
special  verdicts  ?  why  was  an  epithet,  which  is  a  legal  con- 
clusion from  the  fact,  extorted  from  a  jury  who  were  re- 
strained from  forming  it  themselves  ?  The  verdict  must  be 
taken  to  be  general  or  special :  if  general,  it  has  found  the 
whole  issue  without  a  co-extensive  examination ;  if  special, 
the  word  guilty,  which  is  a  conclusion  from  facts,  can  have 
no  place  in  it. 

Either  this  word  guilty  is  operative  or  unessential;  an 
epithet  of  substance,  or  of  form.     It  is  impossible  to  ooo^ 


1784. 


:  III.  135 

entlemen   their 

to  be  operative 
-inly,  that  the    The  Kino 
:he  epithet  of  ^* 

iconcluriveof     Shiplbt. 

t  could  have 
e  defendant 
m  confesses 
ained  from 
judgment 
inocence; 
em  at  the 
without 
vere  di- 
Mie  en- 
quiry, 

action 

mere 

)ub- 

'^eit 

be 

irt 

of 

I- 


Shipley. 


136  CASES  IN  MICH.  TERM  IN  THE 

1784.  ^^^  instance,  the  jury  had  found  that  the  defendant  published 
y^^,,^^^  the  paper  according  to  the  tenor  of  the  indictment ;  that  it 
The  King  was  written  of  and  concerning  the  king  and  his  government; 
^-  ^  and  that  the  innuendos  were  likewise  as  averred,  JT.  meaning 
the  present  king,  and  P.  the  present  parhament  of  Great 
Britain:  on  such  a  finding  no  judgment  could  have  been 
given  by  the  Court,  even  if  the  record  had  contained  a  com- 
plete charge  of  a  libel.  No  principle  is  more  unquestionable 
than  that,  to  warrant  any  judgment  upon  a  special  verdict, 
the  Court,  which  can  presume  nothing  that  is  not  visible  on 
the  record,  must  see  sufficient  matter  upon  the  face  of  it, 
which,  if  taken  to  he  true,  is  conclusive  of  the  defendant's 
guilt.  They  must  be  able  to  say,  if  this  record  be  true,  the 
defendant  cannot  be  innocent  of  the  crime  which  it  charges 
on  him.  But  from  the  facts  of  such  a  verdict  the  Court 
could  arrive  at  no  such  legitimate  conclusion ;  for  it  is  ad- 
mitted on  all  hands,  and  indeed  expressly  laid  down  by 
your  lordship  in  the  case  of  Rex  v.  Woodfattj  that  publica- 
tion, even  of  a  libel,  is  not  conclusive  evidence  of  guilt ;  for 
that  the  defendant  may  give  evidence  of  an  innocent  pub- 
lication. 

Looking,  therefore,  upon  a  record  containing  a  good  in- 
dictment of  a  libel,  and  a  verdict  finding  that  the  defendant 
published  it,  but  without  the  epithet  of  guilty,  the  Court 
could  not  pronounce  that  he  published  it  with  the  malicious 
intention  which  is  the  essence  of  the  crime:  they  could  not 
say  what  might  have  passed  at  the  trial :  for  any  thing  that 
appeared  to  them,  he  might  have  given  such  evidence  of  in- 
nocent motive,  necessity,  or  mistake,  as  might  have  amounted 
to  excuse  or  justification.  They  would  say  that  the  facts 
stated  upon  the  verdict  would  have  been  fully  sufiident,  in 
the  absence  of  a  legal  defence^  to  have  warranted  the  judge 
to  have  directed,  and  the  jury  to  have  given,  a  generid  ver- 
dict of  guilty,  comprehending  the  intention  which  constitutes 
the  crime ;  but  that  to  warrant  the  bench,  which  is  ignorant 
of  every  thing  at  the  trial,  to  presume  that  intention^  and 
thereupon  to  pronounce  judgment  on  the  record,  the  jury 
must  not  merely  find  full  evidence  of  the  crime,  but  such 
facts  as  compose  its  legal  definition.  This  wise  principle  is 
supported  by  authorities  which  are  perfectly  familiar. 

If,  in  an  action  of  trover,  the  plaintiff  proves  property  in 
himself,  possession  in  the  defendant,  and  a  demand  and  re- 
fusal of  the  thing  charged  to  be  converted;  this  evidence. 
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unanswered,  is  full  proof  of  a  conversion ;  and  if  the  de-       1784. 
fendant  could  not  show  to  the  jury  why  he  had  refused  to       y^^..— / 
deliver  the  plaintiff's  property  on  a  legal  demand  of  it,  the    The  Kino 
judge  would  direct  them  to  find  him  guilty  of  the  con- 
version.   But  on  the  same  facts  found  by  special  verdict,  no 
judgment  could  be  given  by  the  Court:  the  judges  would 
say.  If  the  special  verdict  contains  the  whole  of  the  evidence 
given  at  the  trial,  the  jury  should  have  found  the  defendant 
guilty,  for  the  conversion  was  fully  proved ;  but  we  cannot 
declare  these  facts  to  amount  to  a  conversion,  for  the  de- 
fendant's intention  was  a  fact  which  the  jury  should  have 
found  from  the  evidence,  over  which  we  have  no  jurisdiction. 

So  in  the  case  put  by  Lord  Coke  (qqq)'  If  a  modus  is 
found  to  have  existed  beyond  memory  till  within  thirty  years 
before  the  trial,  the  Court  cannot,  upon  such  facts  found  by 
special  verdict,  pronounce  against  the  modus ;  but  any  one 
of  your  lordships  would  certainly  tell  the  jury,  that  upon 
such  evidence  they  were  warranted  in  finding  against  it. 

In  all  cases  of  prescription  the  universal  practice  of  judges 
is  to  direct  juries,  by  analogy  to  the  statute  of  limitations,  to 
decide  against  incorporeal  rights,  which  for  many  years  have 
been  relinquished;  but  such  modem  relinquishments,  if 
stated  upon  the  record  by  special  verdict,  would  in  no  in- 
stance warrant  a  judgment  against  any  prescription.  The 
principle  of  the  difference  is  obvious  and  universal ;  the 
Court  looking  at  a  record  can  presume  nothing;  it  has  no- 
thing to  do  with  reasonable  probabilities,  but  is  to  establish 
legal  certainties  by  its  judgments.  Every  crime  is,  like 
every  other  complex  idea,  capable  of  a  legal  definition ;  if 
all  the  component  parts  which  go  to  its  formation  are  put  as 
facts  upon  the  record,  the  Court  can  pronounce  the  perpe- 
trator of  them  a  criminal :  but  if  any  of  them  are  wanting, 
it  is  a  chasm  in  fact,  and  cannot  be  supplied.  Wherever  in- 
tention goes  to  the  essence  of  the  charge,  it  must  be  found 
by  the  jury ;  it  must  be  either  comprehended  under  the  word 
guilty  in  the  general  verdict,  or  specially  found  as  a  fact  by 
the  spedal  verdict.  This  was  solemnly  decided  by  the  Court 
in  Htiggins'  case  {rrr)^  in  second  Lord  Raymond^  which  was 
a  special  verdict  of  murder  from  the  Old  Bailey. 

It  was  an  indictment  against  John  Httggina  and.  Jamea 

{qqt/)  Co.LUtl.  115. 

{rrr)  T.  3  Geo.  2.  2  Ld.  Ra^m.  1574. 
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Barnes  for  the  murder  of  Edward  Ame.  The  indictmeDt 
charged  that  Barnes  made  an  assault  upon  Edward  Jme^ 
Tub  Kino  being  in  the  custody  of  the  other  prisoner  Huggms^  and  de- 
tained him  for  six  weeks  in  a  room  newly  built  over  the 
common  sewer  of  the  prison,  where  he  languished  and  died: 
the  indictment  further  charged,  that  Barnes  and  Huggins 
well  knew  that  the  room  was  unwholesome  and  dangerous : 
the  indictment  then  charged  that  the  prisoner  Huggins  of 
his  malice  aforethought  was  present,  aiding  and  abetting 
Barnes  to  commit  thfe  murder  aforesaid.  This  was  the  sub- 
stance of  the  indictment. 

The  special  verdict  found  that  Huggins  was  warden  of 
the  Fleet  by  letters  patent:  that  the  other  prisoner  Barnes 
was  servant  to  Gibbons^  Huggins*  deputy  in  the  care  of  all 
the  prisoners,  and  of  the  deceased,  a  prisoner  there.  That 
the  prisoner  Barnes^  on  the  7th  of  September^  put  the  de- 
ceased Ame  in  a  room  over  the  common  sewer  which  had 
been  newly  built,  knowing  it  to  be  newly  built  and  damp, 
and  situated  as  laid  in  the  indictment ;  and  thatjifieen  days 
before  the  prisoner's  deaths  Huggins  likewise  well  knew  that 
Ike  room  was  new  hiUt^  damp,  and  situated  as  laid.  They 
Jbund  that  Jlfleen  days  before  the  death  of  the  prisoner, 
Huggins  was  present  in  the  room,  and  saw  him  there  under 
duresse  of  imprisonment,  but  tlien  and  there  turned  away, 
and  Barnes  locked  the  door,  a/fid  that  from  tfiat  time  till  his 
death  the  deceased  remained  locked  up. 

It  was  argued  before  the  twelve  judges  in  Serjeants'*  Inn 
whether  Huggins  was  guilty  of  murder.  It  was  agreed  that 
he  was  not  answerable  criminally  for  the  act  of  his  deputy, 
and  could  not  be  guilty,  unless  the  criminal  intention  was 
brought  personally  home  to  himself.  And  it  is  remarkable 
how  strongly  the  judges  required  the  fact  of  knowledge  and 
malice  to  be  stated  on  the  face  of  the  verdict,  as  opposed  to 
evidence  of  intention,  and  inference  from  a  fact. 

The  Court  said,  it  is  chiefly  relied  on  that  Huggins  was 
present  in  the  room,  and  saw  Ame  sub  duritie  imprisona- 
menti,  et  se  avertit ;  but  he  might  be  present  and  not  know 
all  the  circumstances :  the  words  are  vidit  sub  duritie ;  but 
he  might  see  him  under  duresse,  and  not  know  he  was  under 
duresse^  It  was  answered,  that  seeing  him  under  duresse 
evidently  nH'ans  he  knew  he  was  under  durassei  bul,  says 
the  Court,  *'  IVv  cannot  take  Ikni^B  by  inference  in  Hits 
fmnncr ;  hh  seeing  u  bid  evidence  of  hlg  knowledge  of  these 
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1784.  trial;  for  he  is  not  only  found  guilty  without  any  investiga- 
\^>^mm^  tion  of  his  guilt  by  the  jury,  but  without  that  question  being 
The  King  even  open  to  the  Court  on  the  record.  Upon  the  record  the 
Court  can  only  say  the  dialogue  is  or  is  not  a  libel ;  but  if 
it  should  pronounce  it  to  be  one,  the  criminal  intention  of  the 
defendant  in  publishing  it  is  taken  for  granted  by  the  word 
guilty ;  although  it  has  not  only  not  been  tried,  but  evidently 
appears  from  the  verdict  itself  not  to  have  been  found  by  the 
jury.  Their  verdict  is,  "  guilty  of  publishing,  but  whether 
a  libel  or  not,  they  do  not  find.^  And  it  is  therefore  im- 
possible to  say  that  they  can  have  found  a  criminal  motive 
in  publishing  a  paper  on  the  criminality  of  which  they  have 
formed  no  judgment.  Printing  and  publishing  that  which 
is  legal  contains  in  it  no  crime ;  the  guilt  must  arise  from  the 
publication  of  a  libel ;  and  there  is  therefore  a  palpable  re- 
pugnancy on  the  verdict  itself,  which  first  finds  the  dean 
-guilty  of  publishing,  and  then  renders  the  finding  a  nullity, 
by  pronouncing  ignorance  in  the  jury  whether  the  thing 
published  comprehends  any  guilt. 

To  conclude  this  part  of  the  subject,  the  epithet  of  guilty 
(as  was  said  at  first)  must  either  be  taken  to  be  substance  or 
form.  If  it  be  substance,  and,  as  such,  conclusive  of  the 
criminal  intention  of  the  publisher,  should  the  thing  pub- 
lished be  hereafter  adjudged  to  be  a  libel ;  the  defendant 
asks  for  a  new  trial,  because  his  guilt  in  that  respect  has  been 
found  without  having  been  tried.  If,  on  the  other  hand,  the 
word  GUILTY  is  admitted  to  be  but  a  word  of  form,  then  let 
it  be  expunged,  and  he  is  not  hurt  by  the  verdict. 

Having  now  established,  according  to  the  two  first  pro- 
lx)sitions,  that  the  jury  upon  every  general  issue,  joined  in 
a  criminal  case,  have  a  constitutional  jurisdiction  ov&r  the 
whole  charge,  it  follows  next,  in  support  of  the  third,  to 
contend,  that  the  case  of  a  libel  forms  no  legal  exception  to 
the  general  principles  which  govern  the  trial  of  all  other 
crimes ;  that  the  argument  for  the  difference,  viz.  because 
the  whole  charge  always  appears  on  the  record,  is  false  in 
fact,  and  that,  even  if  true,  it  would  form  no  substantial 
difference  in  law. 

As  to  the  first,  it  must  again  be  repeated  that  the  whole 
case  does  by  no  means  necessarily  appear  on  the  record ; 
the  crown  may  indict  part  of  the  publication,  which  may  bear 
a  criminal  construction  when  separated  from  the  context, 
and  the  context  omitted.     Having  no  place  in  the  indicU 
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1784.       J^^S^  from  the  whole  work.^]     And  what  is  this  but  de- 

\^^ym^       termining  the  question  of  libel  ?  which  is  denied  to-day :  for 

Thk  Kino    if  a  jury  may  acquit  the  publisher  of  any  part  of  Mr.  Locke 

^' on  Grovemment,  from  a  judgment  arising  out  of  a  view 

of  the  whole  book,  though  there  be  no  innuendos  to  be  filled 
up  as  facts  in  the  indictment ;  what  is  it  that  bound  the  jury 
to  convict  the  Dean  of  St.  Jsaph,  as  the  publisher  of  Sir 
William  Jones's  dialogue,  on  the  bare  fact  of  publication, 
without  the  right  of  saying  that  his  observations,  as  well  as 
Mr.  Locke\  were  speculative,  abstract,  and  legal  ?  [Lord 
Mansfield. — ^^  They  certainly  may  in  all  cases  go  into  the 
whole  context."]  And  why  may  they  go  into  the  context  ? 
dearly,  to  enable  them  to  form  a  correct  judgment  of  the 
meaning  of  the  part  indicted,  even  though  no  particular 
meaning  be  submitted  to  them  by  averments  in  the  in- 
dictment ;  and  therefore  the  very  permission  to  look  at  the 
context  for  such  a  purpose  (where  there  are^  no  innuendos 
to  be  filled  up  by  them  as  facts)  is  a  palpable  admis^on  of 
all  contended  for  on  the  part  of  the  defendant,  viz.  the  right 
of  the  jury  to  judge  of  the  merits  of  the  paper,  and  the  in- 
tention of  its  author. 

But  it  is  said  that  though  a  jury  have  a  right  to  decide 
that  a  paper,  criminal  as  far  as  it  appears  on  the  record,  is 
nevertheless  legal,  when  explained  by  the  whole  work  of 
which  it  is  a  part;  yet  that  they  shall  have  no  right  to  say 
that  the  whole  work  itself,  if  it  happens  to  be  all  indicted, 
is  innocent  and  legal.  This  proposition,  upon  the  bare 
stating  of  it,  seems  too  preposterous  to  be  seriously  enter- 
tained ;  yet  there  is  no  alternative  between  maintaining  it  in 
its  full  extent,  and  abandoning  the  whole  argument. 

If  the  defendant  is  indicted  for  publishing  part  of  the 
verse  in  the  Psalms,  <^  There  is  no  God/''  it  is  asserted  that 
the  jury  may  look  at  the  context,  and  seeing  that  the  whole 
verse  did  not  maintain  that  blasphemous  proposition,  but 
only  that  the  fool  had  said  so  in  his  heart,  may  acquit  the 
defendant  upon  a  judgment  that  it  is  no  libel  to  impute  such 
imagination  to  a  fool :  but  if  the  whole  verse  had  been  in- 
dicted, viz.  **  The  focJ  has  siud  in  his  heart  there  is  no  God  C^ 
the  jury,  on  the  principle  contended  for,  would  be  restrained 
from  the  same  judgment  of  its  legality,  but  must  convict  of 
blasphemy  on  the  fact  of  publishing,  leaving  the  question  of 
libel  untouched  on  the  record. 

If,  in  the  same  manner,  only  part  of  this  very  dialogue 
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had  been  indicted^  instead  of  the  whole,  it  is  said,  even  by        1784. 
your  lordship,  that  the  jury  might  have  read  the  context,        ^^.-m^' 
and  then,  notwithstanding  the  fact  of  publishing,  might  have    The  Kino 
collected  from  the  whole  its  abstract  and  speculative  nature*  *'* 

and  have  acquitted  the  defendant  upon  that  judgment  of  it ; 
and  yet  it  is  contended  that  they  have  no  right  to  form  the 
same  judgment  of  it  upon  the  present  occasion,  although  the 
whole  be  before  them  upon  the  face  of  the  indictment,  but 
are  bound  to  convict  the  defendant  upon  the  fact  of  pub- 
lishing, notwithstanding  they  should  have  come  to  the  same 
judgment  of  its  legality  which  it  is  admitted  they  might 
have  come  to  on  trying  an  indictment  for  the  publication  of 
a  part.  Really,  the  absurdities  and  manifest  departures 
from  reason,  which  must  be  hazarded  to  support  this  doc* 
trine,  are  endless. 

The  criminality  of  the  paper  is  said  to  be  a  question  of 
law,  yet  the  meaning  of  it,  from  which  alone  the  legal  inter- 
pretation can  arise,  is  admitted  to  be  a  question  of  fact  If 
the  text  be  so  perplexed  and  dubious  as  to  require  innuendos 
to  explain,  to  point,  and  to  apply  obscure  expression  or  con- 
struction, the  jury  alone,  as  judges  of  fact,  are  to  interpret, 
and  to  say  what  sentiments  the  author  must  have  meant  to 
convey  by  his  writing ;  yet  if  the  writing  be  so  plain  and  in- 
telli^ble  as  to  require  no  averments  of  its  meaning,  it  then 
becomes  so  obscure  and  mysterious  as  to  be  a  question  of 
law,  and  beyond  the  reach  of  the  very  same  men,  who  but  a 
moment  before  were  interpreters  for  the  judges ;  and  though 
its  object  be  most  obviously  peaceable,  and  its  author  inno- 
cent, they  are  bound  to  say  upon  their  oaths,  that  it  is  wicked 
and  seditious,  and  the  publisher  of  it  guilty. 

As  a  question  of  fact,  the  jury  are  to  try  the  real  sense 
and  construction  of  the  words  indicted,  by  comparing  them 
with  the  context ;  and  yet  if  that  context  itself  which  affords 
the  comparison  makes  part  of  the  indictment,  the  whole  be- 
comes a  question  of  law;  and  they  are  then  bound  down  to 
convict  the  defendant  on  the  fact  of  publishing  it,  without 
any  jurisdiction  over  the  meaning.  To  complete  the  incon«> 
sistency ,  the  intention  of  the  publisher  may  lilcewise  be  shown 
as  a  fact,  by  the  evidence  of  any  extrinsic  circumstances,  such 
as  the  context  to  explain  the  writing,  or  the  circumstances 
of  mistake  or  ignorance  under  which  it  was  published ;  and 
yet  in  the  same  breath  the  intention  is  pronounced  to  be  an 
inference  of  law  from  the  act  of  publication,  which  the  jury 
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ment of  the  Court. 
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The  Kino        But  the  danger  of  this  system  is  no  less  obvious  than  its 
^*  inconsistency.     Its  authors  undoubtedly  never  thought  of 

inflicting  death  upon  Englishmen  without  the  interposition 
of  a  jury;  yet  its  establishment  would  extend  to  annihilate 
the  substanceof  that  trial  in  every  prosecution  for  high  treason, 
where  the  publication  of  any  writing  was  laid  as  the  overt  act^ 

If  an  indictment  charges  that  a  defendant  did  traitorously 
intend,  compass,  and  imagine  the  death  of  the  king ;  and  in 
order  to  carry  such  treason  into  execution,  published  a  paper 
which  it  sets  out,  litercUiniy  on  the  face  of  the  record,  the 
principle  which  is  laid  down  to-day  would  subject  that  per- 
son to  the  pains  of  death  by  the  single  authority  of  the  judges, 
without  leaving  any  thing  to  the  jury,  but  the  bare  fact  of 
publishing  the  paper.  For,  if  that  fact  were  proved,  and 
the  defendant  called  no  witnesses,  the  judge  who  tried  him 
would  be  warranted,  nay,  bound  in  duty,  by  the  principle 
in  question,  to  say  to  the  jury.  Gentlemen,  the  overt  act  of 
treason  charged  upon  the  defendant  is  the  publication  of 
this  paper,  intending  to  compass  the  death  of  the  king ;  the 
fact  is  proved,  and  you  are  therefore  bound  to  convict  him : 
the  treasonable  intention  is  an  inference  of  law  from  the  act 
of  publishing;  and  if  the  thing  published  does  not  upon  a 
future  examination  intrinsically  support  that  inference,  the 
Court  will  arrest  the  judgment,  and  your  verdict  will  not 
affect  the  prisoner. 

The  defendant  may  rest  the  whole  argument  upon  the 
analogy  between  these  two  cases,  and  give  up  every  ofcgec- 
tion  to  the  doctrine  when  applied  to  the  one,  if  upon  the 
strictest  examination  it  shall  not  be  found  to  apply  equally 
to  the  other. 

If  the  seditious  intention  be  an  inference  of  law,  from  the 
fact  of  publishing  the  paper  which  this  indictment  charges 
to  be  a  libel,  is  not  the  treasonable  intention  equally  an  in- 
ference from  the  fact  of  publishing  that  paper,  which  the 
jOther  indictment  charges  to  be  an  overt  act  of  treason  ?  In 
the  one  case  as  in  the  other,  the  writing  or  publication  of  a 
paper  is  the  whole  charge ;  and  the  substance  of  the  paper 
so  written  or  published  makes  all  the  difference  between  the 
offences  in  the  two  supposed  cases.  If  that  substance  be 
matter  of  law  where  it  is  a  seditious  libel,  it  must  be  mat- 
ter of  law  where  it  is  an  act  of  treason :  and  if  because 
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it  is  law,  the  jury  are  excluded  from  judging  it  in  the  one  1784 
instance,  their  judgment  must  suffer  an  equal  infringement  Km^^-m^' 
in  the  other.  The  Kin< 

The  consequence  is  obvious.    If  the  jury  by  an  appeal  to  ^' 

their  consciences  are  to  be  thus  limited  in  the  free  exercise  ^^'^''^^* 
of  that  right  which  was  given  them  by  the  constitution,  to 
be  a  protection  against  judicial  authority  where  the  weight 
and  majesty  of  the  crown  is  put  into  the  scale  against  an  ob-* 
scure  individual,  the  freedom  of  the  press  is  at  an  end ;  for 
how  can  it  be  said  that  the  press  is  free  because  every  thing 
may  be  published  without  a  previous  licence,  if  the  publisher 
of  the  most  meritorious  work  which  the  united  powers  of 
genius  and  patriotism  ever  gave  to  the  world  may  be  pro- 
secuted by  information  of  the  king's  Attorney-General,  with- 
out the  consent  of  the  grand  jury,  may  be  convicted  by  the 
petty  jury,  on  the  mere  fact  of  publishing  (who  indeed, 
without  perjuring  themselves,  mttst  on  this  system  inevitably 
convict  him),  and  must  then  depend  upon  judges  who  may 
be  the  supporters  of  the  very  administration  whose  measures 
are  questioned  by  the  defendant,  and  who  must  therefore 
either  give  judgment  against  him  or  against  themselves? 

To  all  this  it  is  shortly  answered.  Are  you  not  in  the  hands 
of  the  same  judges,  with  respect  to  your  property  and  even 
to  your  life,  when  special  verdicts  are  found  in  murder,  felony, 
and  treason  ?  In  these  cases  do  prisoners  run  any  hazard  from 
the  application  of  the  law  by  the  judges  to  the  facts  found 
by  the  juries  ?  Where  can  you  possibly  be  safer  ? 

This  is  an  argument  which  can  be  answered  without  in- 
delicacy or  offence,  because  the  Court  is  much  too  liberal  to 
suppose,  that  they  are  insulted  by  general  observations  on 
the  principles  of  our  legal  government.  However  safe  we 
might  be,  or  might  think  ourselves,  the  constitution  never 
intended  to  invest  judges  with  a  discretion  which  cannot  be 
tried  and  measured  by  the  plain  and  palpable  standard  of 
law;  and  in  all  the  cases  put  on  the  other  side,  no  such  loose 
discretion  is  exercised  as  must  be  entertained  by  a  judgment 
on  a  seditious  libel,  and  therefore  the  cases  are  not  parallel. 

On  a  special  verdict  for  murder,  the  life  of  the  prisoner 
does  not  depend  upon  the  religious,  moral,  or  philosophical 
ideas  of  the  judges,  concerning  the  nature  of  homicide :  no 
precedents  are  searched  for,  and  if  he  is  condemned  at  all, 
he  is  judged  exactly  by  the  same  rule  as  others  have  been 
judged  by  before  him ;  his  conduct  is  brought  to  a  precise, 

VOL.  IV.  L 


1784, 


r. 
Shiplst 


clear,  intelligible  standard,  and  cautiously  measured  by  it : 
it  is  the  law  therefore,  and  not  the  judge,  which  condemns 
The  Kino  liim.  It  is  the  same  in  all  indictments  or  civil  actions  for 
slander  upon  individuals.  Reputation  is  a  personal  right  of 
the  subject,  indeed  the  most  valuable  of  any ;  and  it  is  there- 
fore secured  by  law,  and  all  injuries  to  it  clearly  ascertained : 
whatever  slander  hurts  a  man  in  his  trade,,  subjects  him  to 
danger  of  life,  liberty,  or  loss  of  property,  or  tends  to  raider 
him  infamous,  i»  the  subject  of  an  action,  and  in  some  in- 
stances of  an  indictment.  But  in  all  these  cases  where  the 
malxis  animus  is  found  by  the  jury^  the  judges  are  in  like 
manner  a  safe  repository  of  the  legal  consequence ;  because 
such  libels  may  be  brought  to  a  well-known  standard  of  strict 
and  positive  law;  they  I^ve  no  discretion  in  the  judges:  the 
determination  c^  what  words,  when  written  or  spoken  of  an- 
other, are  actionable,  or  the  subject  of  an  indictment,  leaves 
no  more  latitude  to  a  court  sitting  in  judgment  on  the  re- 
cord, than  a  question  of  title  does  in  a  special  verdict  m 
ejectment. 

But  consider  by  what  rule  the  legality  or  illegality  of  this 
dialogue  is  to  be  decided  by  the  Court  as  a  question  of  law 
upon  the  record.  It  was  admitted  by  the  counsel  for  the 
prosecution  at  the  trial,  in  the  most  unequivocal  terms  (what 
indeed  it  was  impossible  to  deny),  that  every  part  of  it,  when 
mewed  in  the  abstract^  was  legal ;  but  then  it  was  said  thare 
is  a  great  distinction  to  be  taken  between  speculation  and 
exhortation,  and  that  it  is  this  latter  which  makes  it  a  libeL 
The  truth  of  the  observation  is  certain,  but  how  the  cause 
is  to  determine  that  difference  as  a  question  of  law  is  past 
comprehension ;  for  if  the  dialogue  in  its  phrase  and  com- 
position be  general,  and  its  libellous  tendency  arises  from 
the  purpose  of  the  writer  to  raise  discontent  by  a  seditious 
application  of  legal  doctrines ;  that  purpose  is  surely  a  ques- 
tion of  fact,  if  ever  there  was  one,  and  must  therefore  be  di- 
stinctly averred  in  the  indictment,  to  give  the  cognizance  of 
it  as  a  fact  to  the  jury,  without  which  no  libel  can  possibly 
appear  upon  the  record :  this  is  well  known  to  be  the  only 
office  of  the  innuendo;  because  the  judges  ean  presume  no- 
thing which  the  strictest  rules  of  grammar  do  not  warrant 
them  to  collect  intrinsically  from  the  writing  itself. 

Circumscribed  by  the  record,  the  Court  can  form  no  judg- 
ment of  the  tendency  of  this  dialogue  to  excite  sedition  by 
any  thing  but  the  mere  words:  they  must  look  at  it  as  if  it 
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was  an  old  manuscript  dug  out  of  the  ruins  of  Heradaneum ;       1784, 
they  can  collect  nothing  from  the  time  when,  or  the circum-       ^m-^-m.' 
stances  under  which,  it  was  published ;  the  person  by  whom    Thb  Kiko 
and  those  amongst  whom  it  was  circulated :  yet  these  may  v- 

render  a  paper  at  one  time,  and  under  some  circumstances,     S^hipley. 
dangerously  wicked  and  seditious,  which  at  another  time, 
and  under  different  circumstances,  might  be  innocent  and 
even  highly  meritorious. 

If,  puzzled  by  a  task  so  inconsistent  with  the  real  sense 
and  spirit  of  judicature,  the  Court  should  spurn  the  fetters 
of  the  record,  and,  judging  with  the  reason  rather  than  with 
the  infirmities  of  men«  should  take  into  consideration  the 
state  of  men^s  minds  on  the  subject  of  equal  representation 
at  this  moment,  and  the  great  disposition  of  the  present  times 
to  revolution  in  government ;  if,  reading  the  record  with  these 
impresaons,  they  should  be  led  to  a  judgment  not  warranted 
by  an  abstract  consideration  of  the  record :  then,  besides  that 
such  a  judgment  would  be  founded  on  facts  not  in  evidence 
before  the  Court,  and  not  within  its  jurisdiction,  if  they  were ; 
it  is  further  to  be  considered,  that  even  if  these  objections  to 
the  premises  were  removed,  the  conclusion  would  be  no  oon« 
elusion  of  law :  their  decision  on  the  subject  might  be  very 
sagacious,  as  pQlitician8,,a8  moralists,  as  philosophers,  or  as 
licensers  of  the  press,  but  they  would  have  no  resemblance 
to  the  judgments  of  an  English  court  of  justice,  because  it 
could  have  no  warrant  from  the  acts  of  their  predecessors, 
nor  afford  any  precedent  to  their  successors. 

But  all  these  objections  are  perfectly  removed,  when  the 
seditious  tendency  of  a  paper  is  considered  as  a  question  of 
fact :  we  are  then  relieved  from  the  absurdity  of  a  legal  dis- 
cussion separated  from  all  the  facts  from  which  alone  the  law 
can  arise;  for  the  jury  can  do  what  (as  was  observed  before) 
the  Court  cannot  do,  in  judging  by  the  record ;  they  can  ex- 
amine by  evidence  all  those  circumstances  that  lead  to  esta- 
blish the  seditious  tendency  of  the  paper,  from  which  the 
Court  is  shut  out ;  they  may  know  themselves,  or  it  may  be 
proved  before  them,  that  it  has  excited  sedition  already;  they 
may  collect  from  witnesses  that  it  has  been  widely  circulated, 
and  seditiously  understood ;  or  if  the  prosecution  (as  is  wisest) 
precedes  these  consequences,  and  the  reasoning  must  be  a 
prioriy  surely  gentlemen  living  in  the  country  are  much  bet- 
ter judges  than  the  Court,  what  has  or  has  not  a  tendency 
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1784         ^  disturb  the  neighbourhood  in  which  they  live,  and  that 
^^^^-m^'       very  neighbourhood  is  the  forum  of  criminal  trial. 
The  Kino        If  they  know  that  the  subject  of  the  paper  is  the  topic 
V-  that  agitates  the  country  around  them ;  if  they  see  danger 

Shipley,  j^  ^^^  agitation,  and  have  reason  to  think  that  the  pub- 
lisher must  have  intended  it,  they  say  he  is  guilty.  If,  on 
the  other  hand,  they  consider  the  paper  to  be  legal  and 
enlijghtening  in  principle ;  likely  to  promote  a  spirit  of  ac- 
tivity and  liberty,  in  times  when  the  activity  of  such  a  spirit 
is  essential  to  the  public  safety,  and  have  reason  to  believe 
it  to  be  written  and  published  in  that  spirit;  they  say,  as 
they  ought  to  do,  that  the  writer  or  the  publisher  is  not 
guilty.  Whereas  the  judgment  of  the  Court  upon  the 
language  of  the  record  must  ever  be  in  the  pure  abstract; 
operating  blindly  and  indiscriminately  upon  all  times,  cir- 
cumstances, and  intentions;  making  no  distinction  between 
the  glorious  attempts  of  a  Sidney  or  a  Rusael  struggling 
against  the  terrors  of  despotism  under  the  StuarU^  and  those 
desperate  adventurers  of  the  year  forty-five,  who  libelled 
the  person,  and  excited  rebellion  against  the  mild  and 
gracious  government  of  King  George  the  Second. 

If  the  independent  gentlemen  oi  England  are  thus  better 
qualified  to  decide, yViom  cattse  ofknowledge^  it  is  no  offence 
to  the  Court  to  say,  that  they  are  full  as  likely  to  decide 
with  impartial  justice  as  judges  appointed  by  the  crown. 
Their  landed  property  depends  upon  the  security  of  the 
government,  and  no  man  who  wantonly  attacks  it  can  hope 
or  expect  to  escape  from  the  selfish  lenity  of  a  jury.  On 
the  first  principles  of  human  action  they  must  lean  heavily 
against  him.  It  is  only  when  the  pride  of  Englighmen  is 
piqued  by  such  doctrines  as  we  are  opposing  to-day,  that 
they  think  it  better  to  screen  the  guilty,  by  an  indiscriminate 
opposition  to  them,  than  surrender  those  rights  by  whidi 
alone  innocence  in  the  day  of  danger  can  be  protected. 

I  venture  therefore  to  say,  where  a  writing  indicted  as  a 
libel  neither  contains,  nor  is  averred  by  the  indictment  to 
contain,  any  slander  of  an  individual,  so  as  to  fall  within 
those  rules  of  law  which  protect  personal  reputation,  but 
whose  criminality  is  charged  to  consist  (as  in  the  present 
instance)  in  its  tendency  to  stir  up  general  discontent,  the 
trial  of  such  an  indictment  neither  involves  nor  can  in  its 
obvious  nature  involve  any  abstract  question  of  law  for  the 
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ITS^.       ™^°  ^'^^'^  "^  punished  for  the  crimioal  breach  of  any  law, 
\.^^,^m^       until  a  jury  of  his  equals  have  pronounced  him  guilty  in 
TijH  King    mind  as  well  as  in  act.    Jdus  nonjbcit  reum  nisi  mem 
sit  rea. 

But  we  never  asserted  that  a  jury  had  the  power  to  make 
criminal  law,  as  well  as  to  administer  it;  and  therefore  it  is 
clear  that  they  cannot  deliver  over  a  man  to  punishment,  if 
it  appears  by  the  record  of  his  accusation,  which  is  the 
office  of  judicature  to  examine,  that  he  has  not  offended 
against  any  positive  law;  because,  however  criminal  he  may 
have  been  in  his  disposition,  which  is  a  fact  established  by 
the  verdict,  yet  statute  and  precedents  can  alone  decide 
what  is  by  law  an  indictable  offence. 

If,  for  instance,  a  man  were  charged  by  an^indictment 
with  having  held  a  discourse  in  words  highly  defamatory, 
and  were  found  guilty  by  the  jury,  it  is  evident  that  it  is 
the  province  of  the  Court  to  arrest  that  judgment;  because 
though  the  jury  have  found  that  he  spoke  the  words  as  laid 
in  the  indictment,  with  the  malicious  intention  charged 
upon  him,  which  they  and  they  only  could  find;  yet  as  the 
words  are  not  punishable  by  indictment,  as,  when  committed 
to  writing,  the  Court  could  not  pronounce  judgment,  the 
declaration  of  the  jury  that  the  defendant  was  guilty  in 
manner  and  form  as  accused  could  evidently  never  warrant 
a  judgment,  if  the  accusation  itself  contained  no  charge  of 
an  offence  agunst  the  law. 

In  the  same  manner,  if  a  butcher  were  indicted  for  pri- 
vately putting  a  sheep  to  causeless  and  unnecessary  torture 
in  the  exercise  of  his  trade,  but  not  in  public  view,  so  as  to 
be  productive  of  evil  example,  and  the  jury  should  find  him 
guilty,  no  judgment  could  follow;  because  though  done 
malo  animOf  yet  neither  statute  nor  precedent  have,  perhaps, 
determined  it  to  be  an  indictable  offence;  it  would  be  diffi- 
cult to  draw  the  line.  An  indictment  would  not  lie  for 
every  inhuman  neglect  of  the  sufferings  of  the  smallest 
innocent  animals  which  Providence  has  subjected  to  us. 

A  thousand  other  instances  might  be  brought  of  acts  base 
and  immoral,  and  prejudicial  in  their  consequences,  which 
are  not  yet  indictable  by  law. 

In  the  case  of  Rex  v.  Bower  {ttt)  it  was  held  that  A^piov- 
inglff  exposing  to  sale  and  selling  gold  which  was  under  the 

ijttt)  B.  R.  T.  \5Geo.3,  Cowp.  323. 
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standard,  as  and  for  standard  gold,  is  not  indictable ;  because  ]  784. 
the  act  refers  to  goldsmiths  only ;  and  private  cheating  is  not  ^^m^^-m^' 
a  common-law  offence.  The  King 

Here  too  the  declaration  of  the  jury  that  the  defendant  is  ^' 

guilty  in  manner  and  form  as  accused  does  not  change  the 
nature  of  the  accusation:  the  verdict  does  not  go  beyond 
the  charge ;  and  if  the  charge  be  invalid  in  law,  the  verdict 
must  be  invalid  alsa 

All  these  cases  therefore,  and  many  similar  ones  which 
might  be  put,  are  clearly  consistent  with  the  principle  we 
contend  for.  We  do  not  seek  to  erect  jurors  into  legislators 
or  judges:  thore  must  be  a  rule  of  action  in  every  society, 
which  it  is  the  duty  of  the  legislature  to  create,  and  of  the 
judicature  to  expound  when  created.  We  only  support 
their  right  to  determine  guilt  or  innocence,  where  the  crime 
charged  is  blended  by  the  general  issue  with  the  intention  of 
the  criminal ;  more  especially  when  the  quality  of  the  act 
itself,  even  independent  of  that  intention,  is  not  measurable 
by  any  precise  principle  or  precedent  of  law,  but  is  inseparably 
connected  with  the  time  when,  the  place  where,  and  the  cir- 
cumstances under  which  the  defendant  acted. 

In  considering  libels  of  this  nature,  as  opposed  to  slander 
on  individuals,  to  be  mere  questions  of  fact,  or  at  all  events 
to  contain  matter  fit  for  the  determination  of  the  jury,  we 
are  supported  not  only  by  the  general  practice  of  courts,  but 
even  of  those  very  practisers  themselves  who,  in  prosecuting 
for  the  crown,  have  maintained  the  contrary  doctrine. 

It  will  surely  be  admitted  that  the  general  practice  of  the 
profession,  more  especially  cf  the  very  heads  of  it,  prosecuting 
too  for  the  public,  is  strong  evidence  of  the  Uw.  Attorney- 
Generals  have  seldom  entertained  such  ajealousy  of  the  king^s 
judges,  in  state  prosecutions,  as  to  lead  them  to  make  pre- 
sents of  jurisdictions  to  juries,  which  did  not  belong  to  them 
of  right  by  the  constitution  of  the  country.  Neither  can  it 
be  supposed  that  men  in  high  office  and  of  great  experience 
should  in  every  instance  (though  differing  from  each  other 
in  temper,  character,  and  talents)  uniformly  fall  into  the 
same  absurdity  of  declaiming  to  juries  upon  topics  totally 
irrelevant,  when  no  such  inconsistency  is  found  to  disfigure 
the  profesaonal  conduct  of  the  same  men  in  other  cases. 
Yet  to  appeal  to  the  recollection  of  the  Court,  without  having 
recourse  to  the  State  Trials,  upon  every  prosecution  for  a 
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seditious  libel  within  living  memory  has  not  the  Attorney- 
General  uniformly  stated  such  writings  at  length  to  the  jury, 
pointed  out  their  seditious  tendency,  which  rendered  them 
criminal,  and  exerted  all  his  powers  to  convince  them  of 
their  illegality,  as  the  very  point  on  which  their  verdict  for 
the  crown  was  to  be  founded  ? 

On  the  trial  of  Mr.  Hortie^  for  publishing  an  advertise- 
ment in  favour  of  the  widows  of  those  American  subjects 
who  had  been  murdered  by  the  king's  troops  at  Lexington^ 
did  the  present  Chancellor,  then  Attomey-General,  content 
himself  with  saying  that  he  had  proved  the  publication,  and 
that  the  criminal  quality  of  the  paper  which  raised  the  legal 
inference  of  guilt  against  the  defendant  was  matter  for  the 
Court?  No;  he  went  at  great  length  into  its  dangerous 
and  pernicious  tendency,  and  applied  himself  to  the  under- 
standings and  the  consciences  of  the  jurors.  This  instance 
is  in  itself  decisive  of  his  opinion.  He  could  not  have  acted 
thus  upon  the  principle  contended  for  to-day. 

The  opinion  of  the  late  Lord  Chief  Justice  De  Grey,  in 
like  manner,  is  to  be  inferred  from  his  uniform  conduct  In 
all  such  prosecutions,  while  he  was  in  office,  he  held  the  same 
language  to  juries;  and  particularly  in  the  case  oi  Rexy. 
WoodfaU  (to  use  the  expression  of  a  celebrated  writer  on 
the  occa-sion)^  he  tortured  his  faculties  for  more  than  two 
hours,  to  convince  them  that  Jvnius^s  letter  was  a  libel. 

Lord  Camden,  prosecuting  Dr.  Shebbeare^  told  the  jury, 
tliat  he  did  not  desire  their  verdict  upon  any  other  principle 
than  their  solemn  conviction  of  the  truth  of  the  information; 
which  charged  the  defendant  with  a  wicked  design  to  alienate 
the  hearts  of  the  subjects  of  this  country  from  their  king 
upon  the  throne. 

To  complete  the  account :  Mr.  Bearcroft  upon  this  very 
occasion  spoke  above  an  hour  to  the  jury  at  Shrewsbury^  to 
convince  them  of  the  libellous  tendency  of  the  dialogue, 
which  soon  afterwards  the  learned  judge  desired  them  wholly 
to  dismiss  from  their  consideration,  as  matter  with  which 
they  had  no  concern. 

Having  supported  the  rights  of  juries  by  the  uniform 
practice  of  crown  lawyers,  let  us  now  examine  the  question 
of  authority,  and  see  how  this  Court  itself  and  its  judges  have 
acted  upon  trials  for  libels  in  former  times ;  for  according  to 
Lord  Raymond  in  Franklin's  case  (as  cited  by  the  learned 
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judge  at  ShrewAury)^  the  principle  now  contended  for  had       17H4 
it  seems  been  only  broached  about  the  year  1781,  by  some       \r^-al' 
men  of  party  spirit,  and  then  too  for  the  very  first  time.  Thb  Kino 

Such  an  observation  in  the  mouth  of  Lord  Raymond  v- 

proves  how  dangerous  it  is  to  take  up  as  doctrine  every  thing  8h>^^»^- 
flung  out  at  Nisi  Prius;  above  dl  upon  subjects  which 
engage  the  passions  and  interests  of  government.  Because 
the  most  solemn  and  important  trials  with  which  history 
makes  us  acquainted,  discussed  too  at  the  bar  of  this  Court, 
and  when  filled  with  judges  the  most  devoted  to  the  crown, 
give  the  most  decisive  contradiction  to  such  an  unfounded 
and  unguarded  assertion. 

In  the  famous  case  of  the  seven  bishops,  the, question  of 
libel  or  no  libel  was  held  unanimously  by  the  Court  oiKin^s 
Bench,  trying  the  cause  at  the  bar,  to  be  matter  for  the  con- 
sideration and  determination  of  the  jury;  and  the  bishops^ 
petition  to  the  king,  which  was  the  subject  of  the  information, 
was  accordingly  delivered  to  them,  when  they  withdrew  to 
consider  of  their  verdict. 

Thinking  this  case  decisive,  it  was  cited  at  the  trial ;  and 
the  answer  it  received  from  Mr.  Bearcroft  was,  that  it  had 
no  relation  to  the  point  in  dispute,  for  that  the  bishops  were 
acquitted,  not  upon  the  question  of  Ubel,  but  because  the 
delivery  of  the  petition  to  the  king  was  held  to  be  no  pub- 
lication. 

But  from  the  history  of  the  case  in  the  fifth  volume  of  the 
State  Trials  it  appears,  that  the  publication  was  expressly 
proved;  that  nothing  turned  upon  it  in  the  judgment  of  the 
Court;  and  that  the  charge  turned  wholly  upon  the  question 
of  libel,  which  was  expressly  left  to  the  jury  by  every  one  of 
the  judges.  Lord  Chief  Justice  Wright,  in  summing  up 
the  evidence,  told  them  that  a  question  had  at  first  arisen 
about  the  publication,  it  being  insisted  on  that  the  delivery 
of  the  petition  to  the  king  had  not  been  proved ;  that  the 
Court  was  of  the  same  opinion ;  and  that  he  was  just  going 
to  have  directed  them  to  find  the  bishops  not  guilty,  when 
my  Lord  President  came  in,  who  proved  the  delivery  to  his 
majesty.  "  Therefore,*"  continued  the  Chief  Justice,  "  if  you 
believe  it  was  the  same  petition,  it  is  a  publication  sufficient, 
and  we  must  therefore  come  to  inquire  whether  it  be  a  libel.^ 

He  then  gave  his  reasons  for  thinking  it  within  the  case 
de  libellisfamosis,  and  concluded  by  saying  to  the  jury,  ^^  In 
short,  I  must  give  you  my  opinion :  I  do  take  it  to  be  a 
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17S4t.       Ubel;  if  my  brothers  have  any  thing  to  say  to  it,  I  suppose 

\m-^-m^'       they  will  deliver  their  opinion.**^     What  opinion  ?  not  that 

The  Kino    the  jury  had  no  jurisdiction  to  judge  of  the  matter,  but  an 

^'  opinion  for  the  express  purpose  of  enabling  them  to  give  that 

judgment  which  the  law  required  at  their  hands. 

Mr.  Justice  Hollow  ay  then  followed  the  Chief  Justice: 
and  so  pointedly  was  the  question  of  libel  or  no  libel,  and 
not  the  publication,  the  only  matter  which  remained  in  doubt, 
and  which  the  jury  with  the  assistance  of  the  Court  ware  to 
decide  upon,  that  when  the  learned  judge  went  into  the  facts 
which  had  been  in  evidence,  the  Chief  Justice  said  to  him, 
^*  Look  you,  by  the  way,  brother,  I  did  not  ask  you  to  sum 
up  the  evidence,  but  only  to  deliver  your  opinion  to  the  jury, 
whether  it  be  a  libel  or  no.^  The  Chief  Justice's  remark, 
though  it  proves  my  position,  was  however  very  unnecessary; 
for  but  a  moment  before  Mr.  Justice  Hollow  ay  had  de- 
clared  he  did  not  think  it  was  a  libel,  but,  addressing  him- 
self to  the  jury,  had  said,  ^*  It  is  left  to  you,  gaitlemcn.'" 

Mr.  Justice  Powell,  who  likewise  gave  his  opinion  that 
it  was  no  libel,  said  to  the  jury,  ^^  But  the  matter  of  it  is 
before  you^  and  I  leave  the  issue  of  it  to  God  and  your  own 
consciences.**  And  so  little  was  it  in  the  idea  of  any  one  of 
the  Court,  that  the  jury  ought  to  found  their  verdict  solely 
upon  the  evidence  of  the  publication,  without  attending  to 
the  criminality  or  innocence  of  the  petition^  that  the  Chief 
Justice  himself  consented,  on  their  withdrawing  from  the 
bar,  that  they  should  carry  with  them  all  the  materials  for 
coming  to  a  judgment  as  comprehensive  as  the  charge;  and 
indeed  expressly  directed  that  the  information,  the  libel,  the 
declarations  under  the  great  seal,  and  even  the  statute-book, 
should  be  delivered  to  them. 

Again,  in  Tutchifis  case.  Lord  Holt  left  the  question  of 
libd  to  the  jury  in  the  most  unambiguous  terms.  Aft^ 
summing  up  the  evidence  of  writing  and  publishing,  he  said 
to  them  as  follows : — ^^  You  have  now  heard  the  evidence, 
and  you  are  to  consider  whether  Mr.  Tutchin  be  guilty. 
They  say  they  are  innocent  papers,  and  no  libel ;  and  they 
say  nothing  is  a  libel  but  what  reflects  upon  some  particultf 
person.  But  this  is  a  very  strange  doctrine,  to  say,  it  is  not 
a  libel  reflecting  on  the  government,  endeavouring  to  possess 
the  people  that  the  government  is  mal-administered  by  cor- 
rupt persons,  that  are  employed  in  such  or  such  stations 
either  in  the  navy  or  army.    To  say  that  corrupt  officers  are 
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appointed  to  administer  aiFairs  is  certainly  a  reflection  on  the       1784. 
government     If  people  should  not  be  called  to  account  for       ^^.^^^.z 
possessing  the  people  with  an  ill  opinion  of  the  government,    Thb  Kino 
no  government  can  subsist.     For  it  is  very  necessary  for  all     «     *'• 
governments  that  the  people  should  have  a  good  opinion  of      ^^^■^« 
it;  and  nothing  can  be  worse  to  any  government  than  to 
endeavour  to  procure  animosities  as  to  the  management  of  it: 
this  has  been  always  looked  upon  as  a  crime,  and  no  govern- 
ment can  be  safe  without  it  be  putiished.^ 

Having  made  these  observations,  did  the  Chief  Justice 
tell  the  jury,  that  whether  the  publication  in  question  fell 
within  that  principle,  so  as  to  be  a  libel  on  government,  was 
a  matter  of  law  for  the  Court,  with  which  they  had  no  con- 
cern ?  Quite  the  contrary :  he  considered  the  seditious  tend- 
ency of  the  paper  as  a  question  for  their  sole  determination, 
saying  to  them— 

"  Now  you  are  to  consider,  whether  these  words  I  have 
read  to  you  do  not  tend  to  beget  an  ill  opinion  of  the  ad- 
ministration of  the  government.  To  tell  us  that  those  that 
are  employed  know  nothing  of  the  matter,  and  those  that  do 
know  are  not  employed ;  men  are  not  adapted  to  offices,  but 
offices  to  men,  out  of  a  particular  regard  to  their  interest,  and 
not  to  their  fitness  for  the  places ;  this  is  the  purport  of  these 
papers." 

In  citing  the  words  of  judges  in  judicature,  we  have  a 
right  to  suppose  their  discourse  to  be  pertinent  and  relevant^ 
and  that  when  they  state  the  defendant's  answer  to  the 
charge,  and  make  remarks  on  it,  they  mean  that  the  jury 
should  exercise  a  judgment  under  their  direction :  this  is  the 
practice  we  must  certainly  impute  to  Lord  Holt,  if  we  do 
him  the  justice  to  suppose  that  he  meant  to  convey  the  senti- 
ments which  he  expressed.  So  that  when  he  came  to  sum  up 
this  case,  we  are  not  so  far  behind  the  learned  gentleman 
even  in  point  of  express  authority;  putting  all  reason  and 
the  analogies  of  law,  which  unite  to  support  me,  wholly  out 
of  the  question. 

There  is  Court  of  King's  Bench  against  Court  of  IGng's 
Bench;  Chief  Justice  Wri&ut  against  Chief  Justice  Lee; 
and  Lord  Holt  against  Lord  Raymond. 

But  even  if  the  case  were  otherwise  in  that  particular,  we 
cannot  consent  implicitly  to  receive  any  doctrine  as  the  law 
of  Englandj  though  pronounced  to  be  such  by  magistrates 
the  most  respectable,  if  we  find  it  to  be  in  direct  violation  of 
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1784.       ^^^  ^^  ^^^  principles  of  EngUah  judicature.     The  great 

\^iy^/      jurisdictions  of  the  country  are  unalterable  but  by  parUa- 

The  King    ment,  and  until  they  are  changed  by  that  authority,  they 

wl'w  »«r     oug^^  ^  remain  sacred ;  the  judges  have  no  power  over  them. 

What  parUamentary  abridgment  has  been  made  upon  the 

rights  of  juries  since  the  trial  of  the  bishops,  or  since  Tui- 

chin*B  case,  when  they  were  fully  recognized  by  this  Court? 

None.     Lord  Raymond  and  Lord  Chief  Justice  Lee  ought 

therefore  to  have  looked  there  to  their  predecessors  for  the 

law,  instead  of  setting  up  a  new  one  for  their  successors. 

But  supposing  the  Court  should  deny  the  legality  of  all 
these  propositions,  or,  admitting  their  legality,  should  reast 
the  conclusions  I  have  drawn  from  them,  there  remains  the 
last  proposition,  which  is  supported  even  by  all  those  au- 
thorities on  which  the  learned  judge  relies  for  the  doctrines 
contained  in  his  charge ;  to  wit, 

^*  That  in  all  cases  where  the  mischievous  intention  (which 
is  agreed  to  be  the  essence  of  the  crime)  cannot  be  collected 
by  simple  inference  from  the  fact  charged,  because  the  de- 
fendant goes  into  evidence  to  rebut  such  inference,  the  in- 
tention becomes  then  a  pure  unmixed  question  of  fact,  for 
the  consideration  of  the  jury.^ 

In  Rex  V.  WoodfaUy  your  lordship  expressed  yourself  thus: 
*^  Where  an  act,  in  itself  indifferent,  becomes  criminal  when 
done  with  a  particular  intent,  there  the  intent  must  be  proved 
and  found.  But  where  the  act  is  itself  unlawful  (as  in  the 
case  of  a  libel)  the  proof  of  justification  or  excuse  lies  on  the 
defendant ;  and  in  failure  thereof  the  law  imjdies  a  criminal 
intents*  Most  luminously  expressed  to  convey  this  senti- 
ment, viz.  that  when  a  roan  publishes  a  libel,  and  has  nothing 
to  say  for  himself,  no  explanation  or  exculpation,  a  criminal 
intention  need  not  be  proved.  We  freely  admit  that  it  need 
not ;  it  is  an  inference  of  common  sense,  not  of  law.  But  the 
publicaUon  of  a  libel  does  not  exclusively  show  criminal  in- 
tent, but  is  only  an  implication  of  law,  in  failure  of  the  de- 
fendant'*s  proof.  Your  lordship  immediately  afterwards,  in 
the  same  case,  explained  this  further.  ^'  There  may  be  cases 
where  the  publication  may  be  justified  or  excused  as  lawful 
OR  innocent;  for  no  fact  which  is  not  criminal, 
though  the  paper  be  a  libel,  can  amount  to  such  a  publica- 
tion of  which  a  defendant  ought  to  be  found  guilty.^  But 
no  question  of  that  kind  arose  at  the  trial  (t .  e.  on  the  trial  of 
WoodfaU).     Why  ?     Your  lordship  immediately  explained 
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why,  ^^Because  the  defendant  called  no  witnesses;'^  expressly       1784. 
saying,  that  the  publication  of  a  libel  is  not  in  itself  a  crime,       \^iv^/ 
unless  the  intent  be  criminal.     And  that  it  is  not  merely  in    Thb  Kino 
mitigation  of  punishment,  but  that  such  a  publication  does     ^     ^* 
not  warrant  a  verdict  of  guilty. 

In  the  case  of  Rex  v.  Almon,  a  magazine  containing  one 
of  Junius^s  letters  was  sold  at  Almonds  shop ;  there  wasr 
proof  of  that  sale  at  the  trial.  Mr.  Almon  called  no  wit- 
nesses, and  was  found  guilty.  To  found  a  motion  for  a  new 
trial,  an  a£Sdavit  was  offered  from  Mr.  Alfnon^  that  he  was 
not  privy  to  the  sale,  nor  knew  his  name  was  inserted  as  a 
publisher;  and  that  this  practice  of  booksellers  being  in- 
serted as  publishers  by  their  correspondents,  without  notice, 
was  common  in  the  trade. 

Your  lordship  said,  *^  Sale  of  a  book  in  a  bookseller'^s  shop 
is  primd  Jade  evidence  of  publication  by  the  master,  and  the 
publication  of  a  libel  is  primd  facie  evidence  of  criminal  in- 
tent :  it  stands  good  till  answered  by  the  defendant :  it  must 
stand,  till  contradicted  or  expiaiued^  and  if  not  cofUradictedf 
explained^  or  exculpated^  bkcomes  ta/iitamount  to  conclusive, 
when  the  defendant  calls  no  witnesses,^ 

Mr.  Justice  Aston  said,  "  Primd  fade  evidence  not  an- 
swered  is  sufficient  to  ground  a  verdict  upon  :  if  the  defend- 
ant had  a  sufficient  excuse,  he  might  have  proved  it  at  the 
trial :  his  having  neglected  it  where  there  was  no  surmise  is 
no  ground  for  a  new  one."  Mr.  Justice  Willbs  and  Mr. 
Justice  AsHQRST  agreed  upon  those  express  principles. 

These  cases  declare  the  law,  beyond  all  controversy,  to  be, 
that  publication,  even  of  a  libel,  is  no  conclusive  proof  of 
guilt,  but  only  primd  facie  evidence  of  it  till  answered;  and 
that,  if  the  defendant  can  show  that  his  intention  was  not 
criminal,  he  completely  rebuts  the  inference  arising  from  the 
publication;  because,  though  it  remains  true  that  he  pub- 
lished, yet,  according  to  your  lordship's  express  words,  it  ia 
not  such  a  publication  of  which  a  defendant  ought  to  be 
found  guilty.  Apply  Mr.  Justice  Buller's  summing  to 
this  law,  and  the  slightest  attention  will  distinguish  the  re- 
pugnancy: 

The  advertisement  was  proved,  to  convince  the  jury  of 
the  dean'*s  motive  for  publishing;  Mr.  Joneses  testimony  went 
strongly  to  it,  and  the  evidence  to  character,  though  not 
sufficient  in  itself,  was  admissible  to  be  thrown  into  the  scale* 
But  not  only  no  part  of  this  was  left  to  the  jury,  but  the 
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whole  of  it  was  expressly  removed  from  their  consideration, 
although  in  the  cases  of  Woodfall  and  Almon  it  was  as  ex- 
Thb  Kino  pressly  laid  down  to  be  within  their  cognizance,  and  a  com- 
plete answer  to  the  charge,  if  satisfactory  to  the  minds  of 
the  jurors. 

In  support  of  the  learned  judge's  charge  there  can  be, 
therefore,  but  the  two  arguments :  either  that  the  defendant's 
evidence,  namely  the  advertisement,  Mr.  Joneses  evidence 
in  confirmation  of  its  being  bona  Jide^  and  the  evidence  to 
character,  to  strengthen  that  construction,  were  not  sufiicient 
proof  that  the  dean  believed  the  production  meritorious,  and 
published  it  in  vindication  of  his  honest  intentions ;  or  else, 
that  even  admitting  it  to  establish  that  fact,  it  did  not  amount 
to  such  an  exculpation  as  to  be  evidence  on  not  guilty,  so  as 
to  warrant  a  verdict  The  counsel  for  the  prosecution  may 
take  the  choice  of  the  alternative. 

As  to  the  first,  viz.  whether  it  showed  honest  intention  in 
point  of  fact,  that  was  a  question  for  the  jury.  If  the  learned 
judge  had  thought  it  was  not  sufficient  evidence  to  warrant 
the  jury's  believing  that  the  dean^s  motives  were  such  as  he 
had  declared  them,  he  should  have  given  his  opinion  of  it  as 
a  point  of  evidence,  and  left  it  there.  To  go  further,  would 
be  to  argue  a  self-evident  proposition. 

As  to  the  second,  viz.  that  even  if  the  jury  had  believed, 
from  the  evidence,  that  the  dean^s  intention  was  wholly  inno- 
cent, it  would  not  have  warranted  them  in  acquitting,  and, 
therefore,  should  not  have  been  left  to  them  upon  not  guilty; 
that  argument  can  never  be  supported.  For  if  the  jary  had 
declared,  "  We  find  that  the  dean  published  this  pamphlet; 
whether  a  libel  or  not  we  do  not  find :  and  we  find  further, 
that  believing  it  in  his  conscience  to  be  meritorious  and  inno- 
cent, he,  bondjldej  published  it,  with  the  prefixed  advertise- 
ment, as  a  vindication  of  his  character  from  the  reproach  of 
seditious  intentions,  and  not  to  excite  sedition:^  it  is  im- 
possible to  say,  without  ridicule,  that  on  such  a  special  verdict 
the  Court  could  have  pronounced  a  criminal  judgment. 

Then  why  was  the  consideration  of  that  evidence  by  which 
those  facts  might  have  been  found  withdrawn  from  the  jury, 
after  they  brought  in  a  verdict  guilty  of  publishing  only, 
which  in  Rex  v.  WoodfaU  was  only  said  not  to  negative 
the  criminal  intention,  because  the  defendant  called  no  wit- 
nesses ?  Why  did  the  learned  judge  confine  his  inquiries 
to  the  innuendos,  and  finding  them  agreed  in,  direct  the 
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q>ithet  of  guilty,  without  asking  the  jury  if  they  believed  the       j  JS^, 
defendant's  evidence  to  rebut  the  criminal  inference  ?    Some       \,^^^mf 
of  them  positively  meant  to  negative  the  criminal  inference,    Tbe  Kino 
by  adding  the  word  "  only,"  and  all  would  have  done  it,  if  ^* 

they  had  thought  themselves  at  liberty  to  enter  upon  that  '  ^^'i**^* 
evidence.  But  they  were  told  expressly  that  they  had  no- 
thing to  do  with  the  consideration  of  that  evidence,  which, 
if  believed,  would  have  warranted  that  verdict  The  con- 
clusion is  evident;  if  they  had  a  right  to  consider  it,  and  their 
consideration  might  have  produced  such  a  verdict,  and  if 
such  a  verdict  would  have  been  an  acquittal,  it  must  be  a 
misdirection. 

*^  But,"  it  has  been  said,  <^if  this  advertisement,  prefixed 
to  the  publication,  by  which  the  dean  professed  his  innocent 
intention  in  publishing  it,  should  have  been  left  to  the  jury 
as  evidence  of  that  intention,  to  found  an  acquittal  on,  even 
taking  the  dialogue  to  be  a  Ubel,  no  man  could  ever  be  con- 
victed c^  publishing  any  thing,  however  dangerous :  for  he 
would  only  have  to  tack  an  advertisement  to  it  by  way  of  pre- 
face, professing  the  excellence  of  its  principles  and  the  sincerity 
of  Its  motives,  and  his  defence  would  be  complete.'" 

We  do  not  contend  for  any  such  position.  If  a  man  of 
education,  like  the  dean,  were  to  publish  a  writing  so 
palpably  libellous^  that  no  ignorance  or  misapprehension 
imputable  to  such  a  person  could  prevent  his  discovering 
the  mischievous  design  of  the  author;  no  jury  would  believe 
such  an  advertisement  to  be  botnajide^  and  would  therefore 
be  bound  in  conscience  to  reject  it,  as  if  it  had  no  existence: 
the  effect  of  such  evidence  must  be,  to  convince  the  jury  of 
the  defendant's  purity  of  mind,  and  must  therefore  depend 
upon  the  nature  of  the  writing  itself,  and  all  the  circum- 
stances attending  its  publication. 

If,  upon  reading  the  paper,  and  conadering  the  whole  of 
the  evidence,  they  have  reason  to  think  that  the  defendant 
did  not  believe  it  to  be  illegal,  and  did  not  publish  it  with 
the  seditious  purpose  charged  by  the  indictment,  he  is  not 
guilty  upon  any  principle  or  authority  of  law,  and  would 
have  been  acquitted  even  in  the  Star-Chamber:  for  it  was 
held  by  that  court  in  Lambe'%  case,  in  the  eighth  year  of 
King  James  the  First,  as  reported  by  Lord  Coke,  who  then 
presided  in  it  (ttiiti),  that  every  one  who  should  be  convicted 

{uuu)  M.  8  Jac.  1,  9  Co.  59,  b. 
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of  a  libel  must  be  the  writer  or  contriver,  or  a  malicious 
publisher,  knowing  it  to  be  a  libel. 
The  Kino        This  case  of  Lambe  being  of  too  high  authority  to  be 
V*  opposed,  and  too  much  in  point  to  be  passed  over,  it  has 

SHiPLBT.  j^jj  endeavoured  to  avoid  its  force  by  giving  it  a  new  con- 
struction, and  saying  that  not  knowing  a  writing  to  be  a 
libel,  in  the  sense  of  that  case,  means,  not  knowing  the  con- 
tents of  the  thing  published;  as  by  conve3ring  papers  sealed 
up,  or  having  a  sermon  and  a  libel,  and  delivering  one  by 
mistake  for  the  other.  In  such  cases  it  is  said  igtwraniia 
fficti  exctuaiy  because  the  mind  does  not  go  Mrith  the  act; 
sed  ignorantia  legis  nan  excusai;  and  therefore  if  the  party 
knows  the  contents  of  the  paper  which  he  publishes,  his 
mind  goes  with  the  act  of  publication,  though  he  does  not 
find  out  any  thing  criminal,  and  he  is  bound  to  abide  by 
the  legal  consequences. 

This  is  to  make  criminality  depend  upon  the  conscious- 
ness of  an  act,  and  not  upon  the  knowledge  of  its  quality, 
which  would  involve  lunatics  and  children  in  all  the 
penalties  of  criminal  law :  for  whatever  they  do  is  attended 
with  consciousness,  though  their  understanding  does  not 
reach  to  the  consciousness  of  ofi*ence. 

The  publication  of  a  libel,  not  believing  it  to  be  one  after 
having  read  it,  is  a  much  more  favourable  case  than  pub- 
lishing it  unread  by  mistake ;  the  one,  nine  times  in  ten,  is  a 
culpable  negligence,  which  is  no  excuse  at  aU ;  for  a  man 
cannot  throw  papers  about  the  world  without  reading  them, 
and  afterwards  say  he  did  not  know  their  contents  were 
criminal :  but  if  a  man  reads  a  paper,  and,  not  believing  it 
to  contain  any  thing  seditious,  having  collected  nothing  of 
that  tendency  himself,  publishes  it  among  his  neighbours  as 
an  innocent  and  useful  work,  he  cannot  be  convicted  as  a 
criminal  publisher.  How  he  is  to  convince  the  jury  that 
his  purpose  was  innocent,  though  the  thing  publidied  be  a 
libel,  must  depend  upon  circumstances ;  and  these  drcum- 
stances  he  may,  on  the  authority  of  all  the  cases  ancient  and 
modem,  lay  before  the  jury  in  evidence;  because,  if  he  can 
establish  the  innocence  of  his  mind,  he  negatives  the  very 
gist  of  the  indictment. 

^^  In  all  crimes,^  says  Lord  Hale  in  his  Pleas  of  the 
Crown,  ^^  the  intention  is  the  principal  considaration :  it  is 
the  mind  that  makes  the  taking  of  another's  goods  to  be 
felony,  or  a  bare  trespass  only:  it  is  impossible  to  prescribe 
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1784.  ^^^  whole  mistake  arises  from  confounding  criminal  with 

v^.v-%^  ^i^il  cases.  If  a  printer's  servant,  without  his  master'^s  oon- 
TiiE  King  sent  or  privity,  inserts  a  slanderous  article  against  me  in  bis 
^'^  ^^  newspaper,  I  ought  not  in  justice  to  indict  him ;  and  if  I  do» 
the  jury  on  such  proof  should  acquit  him ;  but  it  is  no  de- 
fence to  an  action,  for  he  is  responsible,  to  me  ctvUUer^  for 
the  damage  which  I  have  sustained  from  the  newspaper, 
which  is  his  property.  Is  there  any  thing  new  in  this  prin- 
ciple ?  So  far  from  it,  that  every  student  knows  it  as  ap- 
plicable to  all  other  cases;  but  people  are  resolved,  from 
some  fatality  or  other,  to  distort  every  principle  of  law  into 
nonsense,  when  they  come  to  apply  them  to  printing ;  as  if 
none  of  the  rules  and  maxims  which  regulate  all  the  trans- 
actions of  society  had  any  reference  to  it. 

If  a  man,  rising  in  his  sleep,  walks  into  a  china  shop,  and 
breaks  every  thing  about  him,  his  being  asleep  is  a  complete 
answer  to  an  indictment  for  a  trespass;  but  be  must  answer 
in  an  action  for  every  thing  he  has  broken. 

If  the  proprietor  of  the  York  coach,  though  asleep  in  his 
bed  at  that  city,  has  a  drunken  servant  on  the  box  in  London^ 
who  drives  over  my  leg  and  breaks  it,  he  is  responsible  to  me 
in  damages  for  the  accident ;  but  I  cannot  indict  him  as  the 
criminal  author  of  my  misfortune.  What  distinction  can  be 
more  obvious  and  simple  ? 

Let  us  only  then  extend  these  principles,  which  were  never 
disputed  in  other  criminal  cases,  to  the  crime  of  publishing  a 
libel ;  and  let  us  at  the  same  time  allow  to  the  jury,  as  our 
forefathers  did  before  us,  the  same  jurisdiction  in  that  in- 
stance which  we  agree  in  rejoicing  to  allow  them  in  all 
others,  and  the  system  of  English  law  will  be  \rise,  harmo- 
nious, and  complete. 

Welch  was  on  the  same  side. 

Lo?d  Mansfield. — The  motion  to  set  aside  the  verdict, 
and  to  grant  anew  trial,  upon  account  of  the  misdirection  of 
the  judge,  supposes  that  upon  this  verdict  (either  as  a  general, 
or  as  minutes  of  a  special  verdict  to  be  reduced  into  form) 
judgment  may  be  given;  for  if  the  verdict  was  defective, 
and  omitted  finding  any  thing  within  the  province  of  the  jury 
to  find,  there  ought  to  be  a  venire  de  novo.  Consequently 
this  motion  is  totally  improper. 

I  think  the  objections  may  be  reduced  to  four  in  number. 

The^r^^  is  peculiar  to  this  case,  and  therefore  I  begin 
with  it,  viz.  That  the  judge  did  not  leave  the  evidence  qfa 
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lawful  excuse  or  justificaiion  to  the  jury ^  as  a  ground  for       I784. 
them  to  acquit  the  defendant  upon,  or  as  a  matter  for  their      s^v^/ 
consideration.     This  is  an  objection  peculiar  to  this  case.    The  Kino 
and  therefore  I  begin  with  it,  to  dispose  of  it  first.     Cir-  ^' 

cumstances  merely  of  alleviation  or  aggravation  are  irrelevant 
upon  the  trial;  they  are  totally  immaterial  to  the  verdict, 
because  they  do  not  prevent  or  conclude  the  jury^s  finding 
for  or  against  the  defendant.  They  may  be  made  use  of 
when  judgment  is  given,  to  increase  or  lessen  the  punish- 
ment. Circumstances  which  amount  to  a  lawful  excuse,  or 
a  justification,  are  proper  upon  the  trial,  and  can  only  be 
used  there*  Upon  every  such  defence  set  up  of  a  lawful 
excuse  or  justification,  there  necessarily  arise  two  questions, 
one  of  law,  the  other  of  fact ;  the  first  to  be  decided  by  the 
Court,  the  second  by  the  jury. 

Whether  the  fact  alleged,  supposing  it  true,  be  a  legal 
excuse,  is  a  question  of  law ;  whether  the  allegation  be  true, 
is  a  question  of  fact ;  and,  according  to  this  distinction,  the 
judge  ought  to  direct,  and  the  jury  ought  to  follow  the  di- 
rection;  though  by  means  of  a  general  verdict  they  are 
intrusted  with  a  power  of  blending  law  and  fact,  and  fol- 
lowing the  prejudices  of  their  affections  or  passions. 

The  first  circumstance  in  evidence  in  this  cause  is  the 
letter  of  the  S4th  ot  January  to  Edwards^  and  the  advertise^ 
ment  that  accompanied  it.  Upon  this  part  of  the  case  we 
must  suppose  the  paper  seditious  or  criminal;  for  if  it  is 
neither  seditious  nor  criminal  the  defendant  must  be  ac- 
quitted upon  the  face  of  the  record.  Therefore,  whether  it 
is  an  excuse  or  not,  we  must  suppose  the  paper  to  be  a  libel, 
or  criminal  in  the  eye  of  the  law.  Then  how  does  it  stand 
upon  this  excuse  ?  why,  the  defendant,  knowing  the  paper 
had  been  strongly  objected  to,  as  tending  to  sedition,  or  that 
it  might  be  so  understood,  publishes  it  with  an  advertise- 
ment, avowing  and  justifying  the  doctrine. 

The  next  circumstance  is,  from  the  evidence  of  Edward 
Jones,  that  the  defendant  was  told  and  knew  that  the  paper 
was  objected  to  as  having  a  seditious  tendency;  that  it  might 
do  mischief,  if  it  was  translated  into  Welsh,  and  therefore 
that  design  was  laid  aside;  that  he  read  it  at  the  county 
meeting,  and  said  he  read  it  with  a  rope  about  his  neck; 
and  after  he  read  it,  he  said  it  was  not  so  bad.  And  this 
he  knew  upon  the  7th  of  Januajyi  yet  lie  sets  this  up  as 

M  2 


Shiflet. 
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1784.       ^"  excuse  for  ordering  it  to  be  printed  upon  the  S4th  of 
^,^-m^'       January, 
The  Kino        We  are  all  clearly  of  opinion,  that  if  the  writing  be  criminal, 
^-  these  circumstances  are  aggravations,  and  by  no  means  ought 

to  have  been  left  to  the  jury  as  any  excuse.  It  is  a  mockery 
to  say  it  is  any  excuse.  What !  when  the  man  himself  knows 
that  he  reads  it  vAih  a  rope  ahofkti  his  neck;  when  he  says, 
admitting  it  to  be  bad,  that  it  is  not  so  bad;  when  he  has 
told  a  company  of  gentlemen,  that  for  fear  of  its  doing  mis- 
chief to  their  country  he  would  not  have  it  translated  into 
Welsh.  All  these  circumstances  plainly  showed  him  that 
he  should  not  have  published  it  Therefore  we  are  all  of 
opinion,  it  is  the  same  as  if  no  such  evidence  had  been 
given,  and  that,  if  it  had  been  opened  by  way  of  excuse,  it 
ought  not  to  have  been  received.  The  advertisement  was 
read  to  the  jury,  but  the  judge  did  very  right  not  to  leave 
it  to  them  as  a  matter  of  excuse,  because  it  was  clearly  of  a 
contrary  tendency. 

What  was  meant  by  saying  the  advertisement  should  have 
been  set  out  in  the  indictment  I  do  not  comprehend ;  much 
less  that  blasphemy  may  be  charged  on  the  Scripture  by  only 
stating  half  the  sentence. 

If  any  part  of  the  sentence  qualifies  what  is  set  forth,  it 
may  be  given  in  evidence,  as  was  expressly  determined  by 
the  Court  so  long  ago  as  the  case  of  Rex  v.  Bear,  in  the 
reign  of  King  William  (zzz).  Every  circumstance  which 
tends  to  prove  the  meaning  is  every  day  given  in  evidence, 
and  the  jury  are  the  only  judges  of  the  meaning,  and  must 
find  the  meaning.  If  they  do  not  find  the  meaning,  the 
verdict  is  not  complete. 

The  second  objection  is,  that  the  judge  did  not  give  his 
own  opinion,  whether  the  writing  was  a  libel,  or  seditious, 
or  criminal. 

The  ihirdy  that  the  judge  told  the  jury  that  they  ought  to 
leave  that  question  upon  record  to  the  Court,  if  they  had  no 
doubt  of  the  meaning  and  publication. 

The  fourth  and  last,  that  he  did  not  leave  the  defendants 
intent  to  the  jury. 

The  answer  to  these  three  objections  is,  that  by  the  con- 
stitution the  jury  ought  not  to  decide  the  question  of  law, 

(szz)  D.  R.  10  IViil.  2  Salk,  417. 
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whether  such  a  writing,  of  such  a  meauing,  published  with-       1784*. 

out  a  lawful  excuse,  be  criminal.     They  cannot  decide  it       v^^y^,/ 

against  the  defendant,  because  after  the  verdict  it  remains    The  Kino 

open  upon  the  record ;  therefore  it  is  the  duty  of  the  judge  ^' 

to  advise  the  jury  to  separate  the  question  of  fact  from  the 

question  of  law;  and,  as  they  ought  not  to  decide  the  law, 

and  the  question  remains  entire  upon  the  record^  the  judge 

is  not  called  upon  necessarily  to  tell  them  his  own  opinion. 

It  is  almost  peculiar  to  the  form  of  the  prosecution  for  a 

libel,  that  the  question  of  law  remains  entirely  for  the  Court 

upon  iJie  record,  and  that  the  jury  cannot  decide  it  against 

the  defendant ;  so  that  a  generaJ  verdict  "  that  the  defendant 

*^  is  guilty'"  is  equivalent  to  a  special  verdict  in  other  cases. 

It  finds  all  which  belongs  to  the  jury  to  find ;  and  finds 

nothing  as  to  the  question  of  law.     Therefore,  when  a  jury 

have  been  satisfied  as  to  every  fact  within  their  province  to 

find,  they  have  been  advised  to  find  the  defendant  guilty^ 

and  in  diat  shape  they  take  the  opinion  of  the  Court  upon 

the  law.     No  case  has  been  cited  of  a  special  verdict  in  a 

prosecution  for  a  libel  leaving  the  question  of  law  upon  the 

record  to  the  Court,  though,  to  be  sure,  it  might  be  left  in 

that  form ;  but  the  other  is  simpler  and  better. 

As  to  the  last  objection  upon  the  intent :  A  criminal  in- 
tent, from  doing  a  thing  criminal  in  itself,  without  a  lawful 
excuse,  is  an  inference  of  law,  and  a  conclusive  inference  of 
law,  not  to  be  contradicted  but  by  an  excuse,  which  1  have 
fully  gone  through.  Where  an  innocent  act  is  made  criminal, 
when  done  with  a  particular  intent,  there  the  intent  is  a 
material  fact  to  constitute  tlie  crime.  This  is  the  answer 
that  is  given  to  these  three  last  objections  to  the  direction  of 
the  judge.     The  first  I  said  was  peculiar  to  this  case. 

The  subject  matter  of  these  three  objections  has  arisen 
upon  every  trial  for  a  libel  since  the  Revolution,  which  is 
now  near  a  hundred  years  ago.  In  every  reign  there  have 
been  many  such  trials,  both  of  a  private  and  a  public  nature. 
In  every  reign  there  have  been  several  defended  with  all  the 
acrimony  of  party  animosity,  and  a  spirit  ready  to  contest 
every  point,  and  to  admit  nothing.  During  all  this  time,  as 
far  as  it  can  be  traced,  one  may  venture  to  say,  that  the 
direction  of  every  judge  has  been  consonant  to  the  doctrine 
€)f  Mr.  Justice  Buller  ;  and  no  counsel  has  complained  of 
it  by  any  application  to  the  Court.     The  counsel  for  the 
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1784,       crown,  to  remove  the  prejudices  of  a  jury,  and  to  satufy 

y^^^       the  bystanders,  have  expatiated  upon  the  enormity  of  the 

The  Kino    libels;  judges  with  the  same  view  have  sometimes  done  the 

^«  same  thing;  both  have  done  it  wisely,  with  another  view 

Shiflet.     — ^Q  obviate  the  captivating  harangues  of  the  defendants' 

counsel  to  the  jury,  tending  to  show  that  they  can  or  ought 

to  find  that  in  law  the  paper  is  no  libel. 

But  the  formal  direction  of  every  judge  (under  which 
every  lawyer  for  near  a  hundred  years  has  so  far  acquiesced 
as  not  to  complain  of  it  to  the  Court)  seems  to  me,  ever  since 
the  Revolution,  to  have  been  agreeable  to  the  direction  of 
Mr.  Justice  Buller.  It  is  difficult  to  cite  cases ;  the  trials 
are  not  printed.  Unless  particular  questions  arise,  notes 
are  not  taken ;  nobody  takes  a  note  of  a  direction  of  course, 
not  disputed.  We  must,  as  in  all  cases  of  tradition,  trace 
backwards,  and 'presume,  from  the  usage  which  is  re- 
membered, that  the  precedent  usage  was  thfs  same. 

We  know  there  were  many  trials  for  libels  in  the  reign  of 
King  William ;  but  there  is  no  trace  that  I  know  of,  of  any 
report  that  at  all  bears  upon  the  question  during  that  reign, 
except  the  case  of  Rex  v.  Bere^  {Scdk.)  and  the  only  point 
there  applicable  to  the  present  case  was,  whether  the  writing 
complained  of  must  be  set  out  according  to  the  tefior.  Why  .^ 
That  the  Court  might  judge  of  the  very  words  themselves; 
whereas,  if  it  was  to  be  according  to  the  effect,  that  judgment 
must  be  left  to  the  jury.  It  was  determined  that  the  tenor 
must  be  set  out,  and  under  that  authority  ever  since  the 
writing  complained  of  is  set  out  in  that  manner. 

During  the  reign  of  Queen  Anne  we  know  several  trials 
were  had  for  libels,  but  the  only  one  cited  is  in  the  year 
no*;  and  there  the  direction  (though  Lord  Holt,  who  is 
said  to  have  done  it  in  several  tases,  goes  into  the  enormity 
of  the  libel)  to  the  jury  was,  "  If  you  find  tfie  publication 
in  London,  you  must  find  the  defendant  guilty.^  Thus  it 
stands,  as  to  all  that  can  be  found  precisely  and  particularly 
in  those  two  reigns.  In  the  reign  of  George  I.  there  were 
several  trials  for  libels,  but  I  have  seen  no  note  or  traces  of 
them,  nor  any  question  concerning  them.  In  the  reign  of 
George  II.  there  were  others ;  but  the  first  of  which  there 
is  a  note  (for  which  I  am  obliged  to  Mr.  Manley),  was  in 
February,  1729,  Rex  v.  Clarke,  which  was  tried  before 
liord  C/ii^t/iu^^tc^  Raybiond;  and  there  he  lays  it  dow* 
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expressly  (there  being  no  question  about  an  excuse  or  about  1784. 
the  meaning),  that  the  fad  ofprinHng  and  publishing  only  ^^,-m^' 
is  in  issue.  Thb  Kino 

The  Craftsman  was  a  celebrated  party  paper,  written  in  *^« 

opposition  to  the  ministry  of  Sir  R6bert  Walpole,  by  many     ®^'^^*^' 
men  of  high  rank  and  great  talents ;  the  whole  party  espoused 
it     It  was  thought  proper  to  prosecute  the  famous  Hague 
Letter.     I  was  present  at  the  trial ;  it  was  in  the  year  1731. 
It  happens  to  be  printed  in  the  State  Trials.     There  was  a 
great  concourse,  great  expectation,  and  many  persons  of  high 
rank  were  present  to  countenance  the  defendant.    Mr.  Faza- 
Tcerly  and  Mr.  Bootle  (afterwards  Sir  Thomas  Bootle)  were 
the  leading  counsel  for  the  defendant.     They  started  every 
objection  and  laboured  every  point.    When  the  judge  over- 
ruled them,  he  usually  said,  ^^  If  I  am  wrong,  you  know 
where  to  apply."   The  judge  was  my  Lord  Raymond,  who 
had  been  eminent  at  the  bar  in  the  reign  of  Queen  A7iney 
had  been  Solicitor  and  Attomey-General  in  the  reign  of 
George  I.,  and  was  intimately  connected  with  Sir  Edward 
Northey{aaaa),  so  that  he  must  have  known  what  the  ancient 
practice  had  been.    The  case  itself  was  of  great  expectation, 
as  I  have  stated  to  you,  and  it  was  so  blended  with  party 
passion,  that  it  required  his  utmost  attention ;  yet  when  he 
came  to  sum  up  and  direct  the  jury,  be  does  it,  as  of  course, 
just  in  the  same  manner  as  Mr.  Justice  Buller  did,  ^^  that 
there  were  three  points  for  consideration ;  the  fact  of  publica- 
tion ;  the  meaning  (those  two  for  the  jury);  the  question  of 
law  or  criminality,  for  the  Court  upon  the  record."     Mr. 
Fazakerly  and  Mr.  Bootle  were,  as  we  all  know,  able  law- 
yers ;  they  were  connected  in  party  with  the  writers  of  the 
Crqftsmafu     They  never  thought  of  complaining  to  the 
Court ;  they  would  not  say  it  was  not  law.     Except  that 
case  in  1729,  and  this,  the  trials  for  libels  before  Lord  Ray- 
mond are  not  printed,  nor  to  be  found  in  any  notes.     But, 
to  be  sure,  his  direction  in  all  was  to  the  same  effect.     I, 
by  accident  (from  memory  only  I  speak  now),  recollect  one 
where  the  Craftsman  was  acquitted ;  and  I  recollect  it  from 
a  famous,  witty,  and  ingenious  ballad  that  was  made  at  the 

{aaaa  )  It  is  observable,  that  was^  whether  the  defeDdant  was 

on  the  trial  of  Tutchin  before  the  author  ofthe  papers;  and  he 

Lord  Holt,  Sir  Edward  Nor^  does  not  appear  to  have  been 

ihev,   then   Attorney-General,  contradicted   by   Lord   Holt. 

insisted,  that  the  only  question  5  St.  Tr.  530. 


Shipley. 
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1784.       ^*"™^  ^y  ^^'  P^f^^^ifi  *°^  though  it  is  a  ballad,  I  will  ciie 
^j-.^-^i       the  stanza  I  remember  from  it,  because  it  will  show  you  the 
Thk  Kino    idea  of  the  able  men  in  opposition,  and  the  leaders  of  the 
^*  popular  party  in  those  days.     They  had  not  an  idea  of  as- 

suming that  the  jury  had  a  right  to  determine  upon  a  ques- 
tion of  law,  but  they  put  it  upon  another  and  much  better 
ground.     The  stanza  I  allude  to  is  this : 

"For  Sir  Philip  {bbbb)  well  knows 
His  innuendos 
Will  serve  him  no  longer 
In  verse  or  in  prose ; 

For  twelve  honest  men  have  decided  the  cause^ 
Who  are  judges  of  foct^  though  not  judges  of  laws  (cccc).** 

It  was  the  admission  of  the  whole  of  that  party;  they  put  it 
right,  they  put  it  upon  the  meaning  of  the  innuendos ;  upon 
ifiat  the  jury  acquitted  the  defendant ;  and  they  never  pre- 
tended that  the  jury  had  any  other  power,  except  when  talk- 
ing to  the  jury  themselves. 

There  are  no  notes  that  I  know  of  (and  I  think  the  bar 
would  have  found  them  out  upon  this  occasion,  if  there  had 
been  any  that  were  material),  of  the  trials  for  libels  before 
Lord  Hakdwicke,  or  at  least  not  before  Lord  Chief  Jaxtice 
Lee,  till  the  year  1752,  when  the  case  of  Rex  v.  Owen  came 
on  before  him.  This  happens  to  be  printed  in  the  State 
Trials ;  though  it  is  incorrect,  but  sufficient  for  the  present 
purpose.  I  attended  thalt  trial  as  Solicitor-General.  Lord 
Chief  Justice  Lee  was  the  most  scrupulous  observer  and 
follower  of  precedents,  and  he  directed  the  jury,  as  of 
course^  in  the  same  way  Mr.  Justice  Buli.er  has  done. 

When  I  was  Attorney-General,  I  prosecuted  some  libels ; 
one  I  remember,  from  the  condition  and  circumstances  of  the 
defendant;  he  was  found  guilty.  He  was  a  common  council- 
man of  the  city  of  London :  and  I  remember  another  circum- 
stance ;  it  was  the  first  conviction  in  the  city  of  London  for 
twenty-seven  years.     It  was  the  case  of  Rex  v.  Nutt;  and 

(Jkbbb)  ^\TPh\npYorhe,2St&C'  "Who  KreyxA^g^  alike  of  the 

wards  Lord  Chancellor  Hard-  foot  and  the  laws,** 
wicKE^  then  Attorney-GeDeral. 

{cccc)    It    is    suggested    in  This  version  does  not  seem 

i^iV^wa^s  edition  o(  Erskine's  soconsistent  with  the  preceding 

speeches,  that  this  ballad  is  mis-  lines  of  the  ballad ;  for  innuendos 

quoted ;  for  that  the  last  verse  are  clearly  in  the  province  of  the 

runsthjus:  jury. 


Shipley. 
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there  the  defendant  was  convicted,  under  the  very  same  di*        1784, 
rection,  by  Lord  Chuf  Justice  Ryder*  ^^^-m^' 

In  the  year  1756  I  came  into  the  office  I  now  hold.  Upon  The  Kino 
the  first  prosecution  for  a  libel  which  stood  in  my  paper,  I  q  ^* 
am  not  sure,  but  I  think  it  was  the  case  oiRex  v.  Shebbeare^  ""*' 
I  made  up  my  mind  as  to  the  direction  I  ought  to  give.  I 
have  uniformly  ^ven  the  same  in  all,  almost  in  the  same 
form  of  words.  No  counsel  ever  complained  of  it  to  the 
Court.  Upon  every  defendant  being  brought  up  for  judg- 
ment, I  have  always  stated  the  direction  I  gave;  and  the 
Court  has  always  assented  to  it.  The  defence  of  a  lawful 
excuse  never  existed  in  any  case  before  me ;  therefore  I  have 
told  the  jury,  if  they  were  satisfied  with  the  evidence  of  the 
publication,  and  that  the  meanings  of  the  innuendos  were 
as  stated,  they  ought  to  find  the  defendant  guilty ;  that  the 
question  of  law  was  upon  record  for  the  judgment  of  the 
Court.  This  direction  being  as  of  course j  and  no  question 
ever  raised  concerning  it  in  Court  (though  I  have  had  the 
misfortune  to  try  many  libels  in  very  warm  times  agmnst 
defendants  most  obstinately  and  factiously  defended),  there 
are  no  notes  of  what  passed.  In  one  case,  of  Rex  v.  IVood-' 
JaUi  on  account  of  a  very  difierent  kind  of  question,  there 
happens  to  be  a  report ;  and  there  the  direction  I  have  stated 
is  adopted  by  the  whole  Court  as  right,  and  the  doctrine  of 
Mr.  Justice  Bulleb  is  laid  down  in  express  terms. 

Such  a  judicial  practice,  in  the  precise  point,  from  the 
Revolution,  as  I  think,  down  to  the  present  day,  is  not  to 
be  shaken  by  arguments  of  general  theory,  or  popular  de- 
clamation. 

Every  species  of  criminal  prosecution  has  something  pe- 
culiar in  the  mode  of  procedure ;  therefore  general  proposi- 
tions, applied  to  all,  tend  only  to  complicate  and  embarrass 
the  question.  No  deduction  or  conclusion  can  be  drawn 
from  what  a  jury  wiay  do,  from  the  form  of  procedure,  to 
what  they  ought  to  do  upon  the  fundamental  principles  of 
the  constitution  and  the  reason  of  the  thing,  if  they  will  act 
with  integrity  and  good  conscience. 

The  fundamental  definition  of  trial  by  jury  depends  upon 
a  universal  maxim  that  is  without  an  exception.  Though  a 
definition,  or  maxim  in  law,  without  an  exception,  it  is  said, 
IS  hardly  to  be  found,  yet  this  I  take  to  be  a  maxim  without 
an  exception.  Ad  gucesiionem  juris  non  respondent  jura^ 
tores;  ad  qtuBstionemfacti  non  respondent  judices. 
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1784.  Where  the  questions  can  be  severed  by  the  form  of  plead- 

s^-ym^      ing,  the  disUnction  is  preserved  upon  the  face  of  the  record, 
Thb  Kino   and  the  jury  cannot  encroach  upon  the  jurisdiction  of  the 
V-  Court ;  where  by  the  form  of  pleading,  the  two  questions  are 

Shiflby.  blended  together,  and  cannot  be  separated  upon  the  face  of 
the  record,  the  distinction  is  preserved  by  the  honesty  of  the 
jury.  The  constitution  trusts,  that  under  the  direction  of  a 
judge  they  will  not  usurp  a  jurisdiction  which  is  not  in  their 
province.  They  do  not  know,  and  are  not  sworn  to  decide, 
the  law;  they  are  not  required  to  do  it.  If  it  appears  upon 
the  record,  they  ought  to  leave  it  there,  or  they  may  find  the 
facts  subject  to  the  opinion  of  the  Court  upon  the  law.  But 
further,  upon  the  reason  of  the  thing,  and  the  eternal  prin- 
ciples of  justice,  the  jury  ought  not  to  assume  the  jurisdic- 
tion of  the  law.  As  I  said  before,  they  do  not  know,  and 
are  not  presumed  to  know,  any  thing  of  the  matter;  they  do 
not  understand  the  language  in  which  it  is  conceived,  or  the 
meaning  of  the  terms.  They  have  no  rule  to  go  by  but  their 
affections  and  wishes.  It  is  said,  if  a  man  gives  a  right  sen- 
tence upon  hearing  one  side  only,  he  is  a  wicked  judge,  be- 
cause he  is  right  by  chance  only,  and  has  neglected  taking 
the  proper  method  to  be  informed.  So  the  jury  who  usurp 
the  judicature  of  law,  though  they  happen  to  be  right,  are 
themselves  wrong,  because  they  are  right  by  chance  only, 
and  have  not  taken  the  constitutional  way  of  deciding  the 
question.  It  is  the  duty  of  the  judge,  in  all  cases  of  gene- 
ral justice,  to  tell  the  jury  how  to  do  right,  though  they 
have  it  in  their  power  to  do  wrong,  which  is  a*  matter  en- 
tirely between  God  and  their  own  consciences. 

To  be  free  is  to  live  under  a  government  by  law.  The 
liberty  of  the  press  consists  in  printing  without  any  previous 
licence,  subject  to  the  consequences  of  law.  The  licentious'^ 
ness  of  the  press  is  Pandora's  box,  the  source  of  every  eviL 
Miserable  is  the  condition  of  individuals,  dangerous  is  the 
condition  of  the  state,  if  there  is  no  certain  law,  or,  which  is 
the  same  thing,  no  certain  administration  of  law,  to  protect 
individuals,  or  to  guard  the  state. 

Jealousy  of  leaving  the  law  to  the  Court,  as  in  other  cases, 
BO  in  the  case  of  libels,  is  now,  in  the  present  state  of  things, 
puerile  rant  and  declamation.  The  judges  are  totally  inde- 
pendent of  the  ministers  that  may  happen  to  be,  and  of  the 
king  himself.  Their  temptation  is  rather  to  the  popularity 
of  the  day.     But  I  agree  with  the  observation  cited  by  Mr. 
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CowpEB  from  Mr.  JuHice  Fobster,  <*  that  a  popular  judge       1784. 
is  an  odious  and  a  pernicious  character."  N«>v-«i^ 

The  judgment  of  the  Court  is  not  final ;  in  the  last  resort    Tbb  Kino 
it  may  be  reviewed  in  the  House  of  Lords,  where  the  opinion  ^* 

of  all  the  judges  is  taken.  "*'*' 

In  opposition  to  this,  what  is  contended  for  ? — That  the 
law  shall  be,  in  every  particular  cause,  what  any  twelve  men, 
who  shall  happen  to  be  the  jury,  shall  be  inclined  to  think ; 
liable  to  no  review,  and  subject  to  no  control,  under  all  the 
prejudices  of  the  popular  cry  of  the  day,  and  under  all  the 
bias  of  interest  in  this  town,  where  thousands,  more  or  less, 
are  concerned  in  the  publication  of  newspapers,  paragraphs, 
and  pamphlets.  Under  such  an  administration  of  law,  no 
man  could  tell,  no  counsel  could  advise,  whether  a  paper 
was  or  was  not  punishable. 

I  am  glad  that  I  am  not  bound  to  subscribe  to  such  an 
absurdity,  such  a  solecism  in  politics ;  agreeable  to  the  unv- 
Jbrm  judicial  practice  since  the  Revolution,  warranted  by 
the  fundamental  principles  of  the  constitution,  of  the  trial 
by  jury,  and  upon  the  reason  and  fitness  of  the  thing,  I  am 
of  opinion  that  this  motion  should  be  rejected  and  the  rule 
discharged. 

WiLLEs,  Justice, — Before  I  enter  upon  the  propriety  of 
my  learned  brother^s  direction  to  the  jury  in  this  case,  I 
think  it  incumbent  upon  me  to  express  unequivocally  my 
sentiments  as  to  two  propositions  that  I  conceive  to  be  law. 
In  the  first  place,  I  conceive  it  to  be  the  law  of  this  country, 
that  the  jury,  upon  a  plea  ot  not  guilty ^  or  upon  the  generid 
issue,  upon  an  indictment  or  information  for  a  libel,  have  a 
constitutional  right,  if  they  think  fit,  to  examine  the  innocence 
or  criminality  of  the  paper,  notwithstanding  there  is  sufficient 
proof  given  of  the  publication.  Secondly,  I  conceive  it  to 
be  law,  that  if  upon  such  examination  the  jury  should,  con- 
trary to  the  judge'^s  direction,  acquit  the  defendant  generally, 
such  a  jury  are  not  liable  either  to  attaint,  fine,  or  imprison- 
ment ;  nor  can  this  Court  set  aside  the  verdict  of  deliverance 
by  a  new  trial,  or  by  any  other  means  whatsoever. 

As  to  the  first  proposition,  I  believe  no  man  will  venture 
to  say  they  have  not  the  power ^  but  I  mean  expressly  to  say 
they  have  the  right.  Where  a  civil  power  of  this  sort  has 
•been  exercised  without  control,  it  presumes,  nay,  by  continual 
usage,  it  gives  the  right.  It  was  the  right  which  juries 
exercised  in  those  times  of  violence^  when  the  seven  bishops 
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1784.  ^^^®  tried,  and  which  even  the  partial  judges  who  then  pre- 
\^^^.m^  sided  did  not  dispute,  but  authorised  them  to  exercise,  upon 
Ths  Kino  the  subject  matter  of  the  libel ;  and  the  jury,  by  thor  solenm 
verdict  upon  that  occasion,  became  one  of  the  happy  instru- 
ments, under  Providence,  of  the  salvation  of  this  country. 
This  privilege  has  been  assumed  by  the  jury  in  a  variety  of 
ancient  and  modem  instances,  and  particularly  in  the  case  of 
Rex  V.  Oweuy  without  any  correction  or  even  reprimand  of 
the  Court.  It  is  a  right,  for  the  most  cogent  reasons,  lodged 
in  the  jury;  as  without  this  restraint  the  subject  in  bad  times 
would  have  no  security  for  his  life,  liberty,  or  property.  I 
will  put  a  strong  case  to  this  purpose :  Suppose  we  had  lived 
in  the  reign  of  the  Stuarts^  and  any  of  the  great  patriots  in 
those  days  had,  in  a  public  paper,  charged  the  king  and 
government  with  divers  acts  of  tyranny  and  oppression,  and 
the  Attorney-General  for  the  crown  had  prosecuted  this 
paper  for  a  libel,  and  the  jury,  upon  the  trial,  had  been  told, 
that  if  the  fact  of  publication  and  the  ifinusndoa  were  proved, 
they  must  find  the  defendant  guilty,  and  then  the  record  had 
come  back  to  the  Court  for  them  to  decide,  whether,  in  point 
of  law,  this  was  a  libel ;  the  most  upright  judge  that  ever  sat 
must  have  pronounced,  according  to  the  strict  rules  of  law, 
that  this  was  a  libel :  or  probably  the  Court  might  have  been 
wise  enough  to  have  said  something  like  the  opinion  in  2 
StrangCy  834,  upon  another  subject :  ^^  We  will  not  suffer  it 
to  be  argued,  whether  calling  our  gracious  sovereign  an  or- 
biirary  priiice  is  not  an  offence.^  But  the  jury  are  not  so 
restrained,  because  they  resort  to  evidence,  as  by  law  they 
have  a  right ;  that  is,  to  go  according  to  their  own  know- 
ledge, and  therefore  they  may  find  that  which  by  the  indict- 
ment is  caXiediJhIse  and  seditious  not  to  be  so;  they  may 
indirectly  say,  **  We  know  it  to  be  true,  and  written  for  the 
most  salutary  purposes.^ 

As  a  confirmation  of  this  doctrine,  I  will  only  mention 
Mr.  Justice  Blackstonb's  opinion,  where  he  says,  ^^  The  ex- 
cellence of  the  trial  by  jury  holds  much  stronger  in  criminal 
cases,  since  in  times  of  difficulty  and  danger  more  is  to  be 
apprehended  from  the  violence  and  partiality  of  judges  ap- 
pointed by  the  crown,  in  suits  between  the  king  and  the 
subject,  than  in  disputes  between  one  individual  and  another 
in  civil  matters  (ddiidy'     Mr.  Justice  Blackstone,  we  all 

{dddd[)  4  Bl.  Conm.  349.  3  BL  Comm.  349,  379. 
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know,  was  an  anti-republican  lawyer;  and  yet  these  are  his  1784. 
sentiments.  I  am  sure  no  danger  of  this  sort  is  to  be  appre-  v^^^i*^ 
hended  from  the  judges  of  the  present  age ;  but,  in  our  de-  The  King 
terminations,  it  will  be  prudent  to  look  forward  into  futurity. 
I  will  not  repeat  what  Mr.  Bearcrqft  said  upon  the  trial :  I 
am  sure  they  are  not  only  his  private  sentiments,  but  they 
are  the  sentiments  of  the  greater  part  of  Westminster  Hall. 
I  honour  him  for  his  candour  and  integrity  of  heart;  he 
would  not  sacrifice  his  constitutional  principles  to  the  wishes 
of  his  client.  As  to  the  second  proposition,  I  agree  with  the 
doctrine  laid  down  by  my  Lord  Chief  Justice  Vaughan,  in 
BttsheWs  case,  by  which,  and  the  uniform  practice  from  that 
time,  that  proposition  is  established.  These  rights  of  juries 
have  always  been  accounted  sacred.  I,  who  found  them 
established  upon  these  two  great  principles,  will,  as  far  as  I 
can,  deliver  them  down  unimpaired  to  posterity. 

I  shall  now  proceed  to  examine  my  brother  BttUer'^f^  di- 
rection to  the  jury  at  the  trial  of  this  cause ;  the  objections 
to  which  seem  to  me  to  be  two : 

First  J  That  he  told  the  jury,  "if  they  were  satisfied  of 
the  truth  of  the  inniwndos  and  the  publication,  they  were 
bound,  in  point  of  law,  to  find  the  defendant  guilty."  To* 
wards  the  conclusion  of  the  summing  up,  he  says,  in  clear 
words,  **  You  ought  to  find  him  guilty.'' 

The  second  objection  is,  that  though  the  advertisement 
was  admitted  to  be  read,  it  was  never  summed  up,  or  left  to 
the  jury  for  their  consideration.  As  to  the  other  objection, 
that  the  word  guilty  stands  part  of  the  verdict,  I  own  I  think 
it  of  no  consequence ;  for  if  the  jury  only  had  found  that "  he 
printed  and  published/'  and  the  Court  pronounced  it  a  libel, 
I  conceive  in  drawing  up  the  judgment  the  ytovd.  guilty  would 
have  been  inserted. 

As  to  the^r*^  objection,  many  great  authorities  have  been 
stated  in  support  of  Mr.  Justice  Buller's  direction.  The 
first  is  that  of  Rex  v.  Franklin,  It  was  a  dictum  at  Nisi 
Prius:  his  lordship^s  words  are  very  emphatical :  "  But  there 
is  a  third  thing,  to  wit,  whether  these  defamatory  expressions 
amount  to  a  libel  or  not  ?  This  does  not  belong  to  the  office  of 
the  jury,  but  to  the  office  of  the  Court,  because  it  is  a  matter 
of  law,  and  not  of  fact,  of  which  the  Court  are  the  only  pro- 
per judges;  and  there  is  redress  to  be  had  in  another  place, 
if  either  of  the  parties  are  dissatisfied ;  for  we  are  not  to  in- 
vade one  another's  province,  as  is  now,  of  late,  a  notion  among 
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1784.       ^^^  people  who  ought  to  know  better;  for  matters  of  kw 
v^^^-^^       and  matters  of  fact  are  never  to  be  confounded  (eeee),"^ 
Thb  Kino        I  own  I  cannot  subscribe  my  assent  to  the  latitude  in 
^'  which  his  lordship  lays  down  this  doctrine,  because  I  think 

there  may  be  some  cases,  as  murder,  burglary,  or  forgery, 
where  the  jury  find  the  law  mixed  with  thejact^  without  in- 
vading the  province  of  the  judge ;  and  that  the  jury  mighi 
do  it  in  a  case  of  libel,  was  not,  as  his  lordship  says,  a  modem 
apiniofij,  but  the  opinion  of  Lord  Holt,  in  summing  up  the 
evidence  to  the  jury  in  the  case  of  Rex  v.  Tutchin^  in  the 
trial  of  a  libel,  part  of  which  was  scandalous  and  defamatory. 
He  declared  to  them,  that  though  the  counsel  for  the  de- 
fendant said  this  was  an  innocent  paper,  and  no  libel,  it  was, 
in  his  opinion,  a  libel  reflecting  upon  the  government.  He 
afterwards  proceeded,  in  these  very  words,  to  the  jury :  **  You 
are  to  consider  whether  these  words  I  have  read  to  you  do 
not  tend  to  beget  an  ill  opinion  of  the  administration  of  the 
government  {JJff^^  His  lordship  could  not  have  directed 
the  jury  to  consider  that,  if  he  had  thought  they  had  no 
figlit  to  consider  it;  such  direction  would,  in  that  case,  have 
been  nugatory  and  absurd.  This  shows  it  was  not  an  idea 
first  taken  up  in  1781,  only  by  those  that  ought  to  knou> 
better;  but  that  it  had  received  the  sancttoa  of  law  above 
twenty  years  before,  in  the  year  1704  iffffgg)>  Lord  Ray- 
mond seems  to  have  forgotten  that  the  like  idea  was  adopted 
by  the  judges  in  the  case  of  the  seven  bishops.  Lord  Chief 
Justice  Lee's  direction,  in  the  case  of  Rex  v.  Otoen^  in  the 
State  Trials,  is  very  strong.  It  is  delivered  as  his  opinion, 
<^  that  if  the  publication  was  proved,  they  cannot  avoid  bring- 
ing in  the  defendant  guilty ;""  but  the  jury  found  Owen  w^ 
guiUy,  and  his  lordship  did  not  permit  the  Attorney-General 
to  question  them  upon  w/iat  particular  part  they  found  their 
verdict.  It  is  said  that  Lord  Mansfield,  who  is  a  great 
authority,  has  used  the  same  direction  in  many  cases  before 
his  lordship.  The  propriety  of  his  directions  would  have 
great  weight  with  me.  They  appear  to  have  had  the  re- 
cognition of  this  Court  in  the  case  of  Rex  v.  WoodfaU.  I 
had  the  honour  to  sit  in  this  court  at  the  time  of  that  trial. 
It  was  not  a  pointed  question,  nor  was  the  matter  argued 
before  the  Court.    So  far  as  my  opinion  goes,  I  am  still  free 

(eeee)  9  Siate  Trials,  2/5.  (gggg)  The  year  of  Tutchhi*9 

(ffff)  5  Stale  Trials,  542.     trial. 
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to  confess  I  think  it  is  fit,  it  is  meet  and  prudent,  that  the 

jury  should  receive  the  law  of  libels  from  the  Court.     But 

if  my  concession  is  extended  an  iota  further,  to  mean  that    Tub  King 

under  all  the  circumstances,  if  thetnnt/^dotf  are  proved,  the 

jury  are  bmind  to  find,  and  must  find,  the  defendant  guilty, 

I  must  beg  leave  to  repudiate  the  idea ;  as,  upon  the  maturest 

consideration,  I  say  the  jury  are  not  bound  to  find  the  de* 

fendant  guilty,  but  may  give  a  general  verdict  of  acquittal, 

without  being  obliged  to  give  their  reasons.    I  am  sure  I  am 

not  singular  in  my  opinion :  I  know  it  is  the  opinion  of  some 

of  the  roost  illustrious  persons  living,  as  well  as  of  those  of 

blessed  memory  who  are  dead. 

I  shall  now  revert  to  the  judge^s  report.  How  stands  the 
case  upon  that?  My  brother  Buller  has  directed  the  jury, 
in  the  terms  used  by  many,  if  not  all,  of  the  judges,  for  above 
fif':y  years  last  past.  It  has  never  been  my  misfortune,  since 
I  have  been  a  judge,  to  try  a  question  of  a  political  libel ; 
therefore  I  never  gave  directions  upon  the  subject.  He  has 
assured  the  Court,  that  he  did  not  tell  the  jury  ^*  they  had  no 
right  to  find  a  verdict  of  not  guilty.^  Could  his  direction 
be  so  misunderstood  as  to  amount  to  that  ?  I  think  it  could 
not.  Mr.  Bearcrqflt,  the  counsel  for  the  prosecution,  in  the 
strongest  terms  told  the  jury,  ^*  they  had  a  right  to  find  a 
general  verdict  of  acquittal;""  which  declaration  is  not  ne- 
gatived or  denied  by  the  Court.  Neither  the  judge  nor  the 
Court  seem  to  have  considered  the  contents  of  the  dialogue, 
whether  it  was  a  libel  or  not. 

By  the  first  and  informal  verdict,  which  was  tendered  to 
the  Court,  hxit  which  was  refused,  the  jury  seem  to  have  con- 
fined themselves  to  the  publication  only.  The  last  finding 
is,  ^^  guilty  of  publishing,  but  whether  a  libel  or  not  the 
jury  do  not  find  ;'^  which  is  as  much  as  to  say,  '^  we  submit 
it  to  the  Court."  And  in  the  long  altercation  between  the 
judge  and  the  jury,  one  of  the  jury  expressly  says,  "  So  we 
leave  it  to  the  Court  C  another  was  asked  by  Mr.  Erskine^ 
••  Do  you  find  sedition  ?"  The  answer  is,  "  We  give  no 
verdict  upon  that'*  Supposing  their  right  to  give  a  general 
verdict  of  acquittal,  which  they  were  told  by  the  counsel  on 
both  sides  they  had  (though  it  is  now  said  that  this  power 
should  only  be  made  use  of  where  the  magnitude  of  the  sub- 
ject and  the  times  require  such  an  exertion  of  legal  and  con- 
stitutional spirit),  the  present  finding  seems  to  be  in  the 
nature  of  a  special  verdict,  which  by  law  is  left  for  the  con- 
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sideration  of  the  Court.  I  think,  for  this  reason,  the  verdict 
should  not  be  set  aside. 

As  to  the  second  objection,  that  the  advertisement  was  not 
summed  up  to  the  jurj,  I  think  it  a  clear  principle,  that  a 
libel  may  be  excused  or  justified  by  the  context,  or  other 
collateral  matters ;  and  whatever  qualifies  what  is  set  forth 
may  be  given  in  evidence.  In  this  case,  the  advertisement 
was  read  in  order  to  palliate  or  excuse  the  contents  of  the 
paper.  As  to  its  not  being  summed  up  (though  they  were 
in  possession  of  the  contents),  if  the  advertisement  had  been 
maierial  to  the  defendant'^s  justification,  I  think  this  would 
have  been  a  sufiicient  ground  for  a  new  trial ;  but  upon  read- 
ing the  advertisement,  I  think,  that,  instead  of  being  a  pal- 
liation or  excuse,  it  is  rather,  as  my  lord  says,  on  aggravation. 

Then  it  appears,  the  defendant  was  told  by  some  of  his 
friends,  this  dialogue  was  thought  seditious  by  some  neigh- 
bours; therefore  it  would  be  better  not  to  publish  it  in  the 
Welsh  language.  The  dean  then  reads  it  himself,  and  says, 
*'  I  read  it  with  a  rope  about  my  neck  ;^  and  after  reading 
it,  he  expresses  himself,  by  way  of  comment,  ^*  It  is  not  so 
bad^  and  that  therefore  it  was  fit  to  be  published  for  the 
vindication  of  the  committee. 

By  his  advertisement,  he  takes  upon  himself  the  risk  of 
publication,  whether  it  was  libellous  or  not.  If  it  contains 
nothing  but  what  Lord  Somers  would  have  approved,  and 
the  convention  parliament  have  warranted,  then  the  publi- 
cation is  harmless  and  inofi*ensive ;  but  if  it  tends  to  excite 
the  people  to  take  arms,  to  alter  the  established  representa- 
tion of  this  country  without  the  consent  of  parliament,  it 
may  not  only  be  seditious,  but  nearly  treasonable.  I  give 
no  opinion  upon  this  head,  as  this  will  be  a  proper  subject  of 
discussion  if  a  motion  is  made  in  arrest  of  judgment.  At 
present  it  may  suffice  to  say,  I  think  the  advertisement 
neither  a  justification,  excuse,  nor  palliation  of  the  dialogue. 
Therefore  the  not  summing  it  up  to  the  jury  is  no  ground 
for  a  new  trial,  as  on  a  future  trial  it  ought  to  have  no  weight 
with  the  jury.  The  dean,  by  this  advertisement,  has  ap- 
pealed to  the  friends  of  the  Revolution,  whether  this  dialogue 
contains  any  thing  which  has  not  the  support  of  the  highest 
authority,  as  well  as  the  clearest  reason.  He  has  promul- 
gated this  challenge  for  the  examination,  and  he  must  now 
abide  the  consequences  of  such  examination. 

AsuuRST,  Justice. — Lord  Man»fi£ld  has  gone  so  fully 
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into  this  question,  that  I  should  not  have  thought  it  necessary  ^^J 
for  me  to  say  any  thing  upon  the  subject,  had  not  my  brother  w 
WiLLEs  disagreed  with  the  Court  as  to  the  grounds  on  which  Thb 
their  opinion  is  founded,  though  he  concurs  with  them  in 
thinking  that  a  new  trial  ought  not  to  be  granted. 

The  different  grounds  on  which  a  new  trial  has  been  moved 
for  seem  to  me  to  be  reducible  to  two  heads. 

Firsts  That  the  judge  was  wrong  in  not  summing  up  the 
advertisement,  and  leaving  it  to  the  jury  (upon  the  evidence) 
to  decide  with  what  intention  the  paper  was  published. 

Secondly^  That  the  judge  told  the  jury  that  they  had  no- 
thing to  do  with  the  question  of  law  ^^  whether  it  was  a  libel 
or  not,"  but  if  they  believed  the  fact  of  publication  they  were 
bound  to  find  the  defendant  guilty. 

As  to  the^r^^  of  these  questions  my  opinion  is,  that  where 
i\\efact  of  publication  is  ambiguous  (as  where  it  may  be  a 
doubt  whether  the  party  pulled  the  paper  out  of  his  pocket 
by  accident  or  on  purpose,  or  whether  he  gave  one  paper 
instead  of  another,  or  any  such  supposable  case),  there  the 
maxim  holds  that  ^^  acha  nonfadi  reuiUj  nisi  mens  sit  rea^ 
But  where  the  fact  of  publication  is  incontestable,  there 
(if  the  paper  which  is  the  object  of  the  information  or  in- 
dictment has  upon  the  face  of  it  a  natural  and  obvious 
tendency  to  promote  sedition,  or  to  asperse  the  king  and  his 
government)  it  is  no  subject  of  inquiry,  hy  evidence^  whether 
the  party  had  actually  such  an  intention  or  not. 

What  passes  in  the  mind  of  man  is  not  scrutable  by  any 
human  tribunal ;  it  is  only  to  be  collected  from  his  acts. 

Every  man  (who  is  of  sufficient  understanding  to  be  re- 
sponsible for  his  actions)  is  supposed  to  be  cognizant  of  the 
law,  as  it  is  the  rule  by  which  every  subject  of  the  kingdom 
is  to  be  governed,  and  therefore  it  is  his  business  to  know  it. 
If,  therefore,  a  man  publishes  that  which  the  law  says  is 
treasonable,  seditious,  or  rebellious^  the  alleging  in  the  in- 
dictment or  information  that  the  party  did  it  with  a  libellous 
or  seditious  intent  is  a  mere  matter  of  legal  inference  from 
the  fact  of  publication,  and  not  the  object  of  proof  either  on 
one  side  or  the  other. 

If  this  were  otherwise,  upon  what  principle  could  a  printer 
be  the  object  of  an  indictment  or  information  for  printing  a 
libel,  who  could  prove  by  the  clearest  evidence,  that  at  the 
time  when  the  paper  came  into  his  office  and  was  printed, 
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y^^^mm^       such  circumstances  could  not  have  any  actval  seditious  or 

Thb  Kino    libellous  intention ; — but  the  law  says  be  is  answerable  for 

^^•^  _      the  acts  of  those  he  employs,  and  therefore  it  is  imputed  to 

him  as  his  own  publication :  and  if  so,  the  law  supplies  the 

intention. 

This  has,  I  believe,  been  often  determined,  and  the 
language  of  the  Court  has  been,  that  such  circumstances 
may  be  material  when  he  comes  up  for  judgment,  but  can 
never  go  in  excuse  of  the  crime.  Therefore  I  think  it  was 
not  necessary  for  the  judge  to  sum  up  this  advertisement,  as 
not  amounting,  in  point  of  law,  to  any  possible  justification. 

The  utmost  use  that  could  be  made  of  it  would  be  in 
mitigation  of  punishment ;  though  perhaps  it  may  be  doubt- 
ful whether  any  evidence  offered  by  the  defendant  had  any 
great  tendency  that  way. 

The  second  objection  is,  that  the  jury  were  told,  that  if 
they  believed  the  fact  of  publication,  they  were  bound  to  find 
the  defendant  guilty,  and  had  nothing  to  do  with  the  question 
of  law,  viz.  whether  the  paper  was  a  libel  or  not. 

The  gentleman  who  made  the  motion  founds  himself  upon 
this  principle,  that  upon  every  general  issue  the  jury  have 
(if  they  please)  the  right  of  taking  cognizance  both  of  the 
law  and  the  fact,  and  finding  as  they  think  fit. 

I  admit  the  jury  have  the  power  of  finding  a  verdict  against 
the  law,  and  so  they  have  of  finding  a  verdict  against  evi- 
dence, but  I  deny  that  they  have  a  right  to  do  so. 

The  principles  of  our  constitution  have  defined  the  dif- 
ferent provinces  o{  the  Judges  and  the  Jurtf:  adquesHones 
Juris  respondeant  Judices,  ad  questiones  facti  respotideant 
Juratores. 

Did  any  lawyer  ever  contend  that  on  the  trial  of  an  eject- 
ment a  jury  had  a  right  to  determine  upon  the  legal  opera- 
tion of  a  limitation  in  a  deed,  or  will,  or  of  a  fine  and  reco- 
very ? — and  yet  the  jury  may  disregard  their  duty,  and  find  a 
general  verdict  for  plaintiff  or  defendant,  without  attending 
to  the  direction  of  the  judge  as  to  the  law. 

But  though  the  jury  have  the  power  of  acting  contrary 
to  their  duty,  it  does  not  prove  that  they  have  the  right  of 
judging  upon  any  matter  of  law;  concerning  which  Ae 
Judges  dUme  have  the  right  to  decide.  In  proof  of  this  posi- 
tion, I  will  mention  (as  an  additional  authority)  a  late  decision 
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in  the  Court  of  Commofi  Pkas^  on  a  nioti<Hi  for  a  new  trial      1784 
in  the  case  of  Osborne  v.  Percival,  which  was  tried  before  me       ^^^^m^' 
at  Hertford.    It  was  an  action  brought  by  a  brewer  against   Thb  Kiv 
an  excise  officer,  for  a  malicious  prosecution  for  a  supposed  v* 

offence  against  the  excise  laws.  The  question  turned  upon  ^"^^^"^ 
the  construction  of  the  act  of  8  &  9  Wm.  3.  I  thought  that 
upon  the  true  construction  of  the  act  the  plaintiff  was  liable 
to  prosecution ;  at  all  events  there  was  a  probable  cause  for 
the  prosecution ;  and  wherever  that  is  the  case,  no  action  for 
a  malicious  prosecution  will  lie.  I  told  the  jury,  that  whether 
there  was  or  was  not  a  probable  cause  was  a  matter  of  law, 
which  it  was  the  province  of  the  judge  to  determine;  that 
it  was  my  opinion  there  clearly  was  a  probable  cause,  and 
therefore  they  must  find  for  the  defendant.  But  the  jury 
would  find  a  verdict  for  the  plaintiff.  The  Court  of  Common 
Pleas^  on  the  motion  for  a  new  trial,  held,  the  jury  were 
bound  to  take  the  direction  of  the  judge  on  the  question  of 
law,  and  therefore  granted  a  new  trial. 

This  case  is  an  additional  authority  as  to  the  maxim,  that 
the  judges  have  the  sole  right  to  decide  on  all  questions  of 
law. 

It  may  likewise  tend  to  show,  that  it  might  not  be  any 
improvement  in  our  constitution,  to  intrust  juries  with  the 
right  of  deciding  upon  matters  of  law,  especially  in  questions 
where  their  passions  might  be  likely  to  take  a  p^t. 

For  my  own  part  I  shall  always  think  that  power  is 
the  most  safely  lodged  in  hands  where  it  is  subject  to  con- 
trol. If  the  right  of  deciding  upon  the  law  of  libels  were 
lodged  in  the  hands  of  the  jury,  and  they  (either  for  want 
of  competent  judgment,  or  from  factious  motives)  wrong- 
fully acquit  the  defendant,  there  is  no  appeal,  there  is  no 
redress. 

But  if  it  is  lodged  in  the  hands  where  (as  I  conceive)  the 
constitution  has  placed  it,  (namely)  the  judges, — if  they 
should  form  a  wrong  judgment  in  pronouncing  that  to  be  a 
libel  which  is  not  so  in  point  of  law,  the  party  has  a  right 
to  carry  it  to  a  higher  tribunal;  and  therefore  it  does  not 
appear  to  me  that  any  very  alarming  consequence  can  ensue, 
if  the  right  of  deciding  upon  the  law  of  libels  remains  in  the 
same  channel  in  which,  as  it  appears  from  a  series  of  deter- 
minations, for  above  a  century,  and  which  have  been  very 
fully  stated  by  Lord  Mansfield,  it  has  been  held  to  reside. 
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Therefore,  on  the  whole,  I  concur  in  thinking  there  is  no 
ground  for  a  new  trial. 

The  rule  discharged  (hhlih). 


(hhhh)  It  was  chiefly  in  con- 
sequence of  the  discussion  occa- 
sioned by  the  case  of  the  King 
V.  Shipiey,  that  the  legislature 


I  the  23d  G.  3,  c  60,  enti- 
tled *'  An  Act  to  renio?e  Doubts 
respecting  the  Functions  of 
Juries  in  Cases  of  Libel.** 


Monday, 
22d  Nofember. 


BOGUE   V.   MiLLES. 


wholf^S*'    On  Fridaif,  the  12th  of  November,  Cowper  obtained  a 
with  proceu  in    rule  to  show  cause  why  the  proceedings  in  this  case  should 
wmmfb^is    °^*  ^  ^^^^  ^^^  irregularity,  the  defendant  having  been 
rigMname,  the  served  by  the  name  of  James  instead  of  John. 
^J2l      ^"*         By  the  defendant's  affidavit,  on  which  the  motion  was 
made,  and  the  copy  of  the  bill  of  Middlesex^  with  which  he 
had  been  served,  it  appeared  that  he  was  called  James  MiUes 
in  the  body  of  the  process,  and  in  the  direction  at  the  bottom 
of  it,  and  that  he  ordered  his  attorney  to  file  bail  for  him, 
'^  as  served  by  the  name  di  James  MiUes**  (which  was  accord- 
ingly done  in  those  words,  and  the  cause  entitled  '^  Bogue  v. 
John  MtUeSy  served  by  the  name  of  James  MUUs**),  being 
advised  to  plead  the  misnomer  in  abatement ;  but  that  the 
plaintiflTs  attorney  had  in  the  mean  time  delivered  a  de- 
claration in  the  cause,  naming  him  John^  and  not  James  as 
in  the  process. 

Runningion  now  showed  cause. 

Lord  Mansfield.— As  the  process  was  served  on  the 
right  person,  though  by  a  wrong  name,  and  he  has  appeared 
to  the  action  (a),  and  is  in  court,  the  irregularity  is  cured. 

The  rule  discharged. 


(a)  Otherwise  where  the 
plaintiff  files  common  bail  for 
the  defendant.  Doo  v.  Butcher^ 


3  r.  R.  611.  S.  P.  Green* 
slade  r.  Roiheroe,  2  N.  R. 
132. 
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Reynolds  v.  Beering.  Tuoday 

23d  Not 

J  HE  declaration  was  entitled  generally  of  Trinity  term,      1.  It  is  no 

and  contained  several  counts  in  assumpsit,  for  work  and  [^ff'ona^ 

labour,  and  goods  sold  and  delivered.  judgment  m 

The  defendant  pleaded  a  set-off  of  a  promissory  note,  work  ^^^u  bimii 

and  labour,  goods  sold  and  delivered,  money  had  and  received,  »  writ  of  em 

and  also,  "  that  the  defendant  heretofore,  to  wit,  on  Friday  j^^^^ 

next  afUr  eight  days  of  the  holy  Trinity,  in  this  same  term,  which  is  stni 

in  the  court  of  our  Lord  the  King,  before  the  King  himself    2.  ifUiepla 

here,  the  said  court  then  and  still  being  holden  at  Westmin^  ^  «*  n™" 

ster,  in  the  county  o(  Middlesex  aforesaid,  by  the  considera-  nuket  the  tic 

tion  and  judgment  of  the  same  Court  recovered  agiunst  the  of  pl»  pi«^« 

plaintiff  the  further  sum  of  66/.  of  like  lawful  money,  which  to^date  of 

in  and  by  the  said  Court  of  our  Lord  the  King,  before  the  *^  ?^2^ 

King  himself,  was  then  and  there  adjudged  to  the  said  de-  it  was  not  so 

fendant  for  the  damaires  which  he  had  sustained,  as  well  ^■S^  ,^  ^^*^ 
1  i.  ,  ^i.        .  .11         willdirectan 

by  reason  of  the  not  performing  certain  promises  and  under-  amendment  oi 

takings  then  lately  made  by  the  said  plaintiff  to  the  said  de-  ^^^^J**^ 

fendant,  as  for  his  costs  and  charges  by  him  about  his  suit      &  a  judg. 

in  that  behalf  expended,  whereof  the  said  plaintiff  was  con-  ^S^acdon^ 

victed,  as  by  the  record  and  proceedings  thereof  still  remain-  brought  and  h 

ing  in  the  said  court  of  our  said  Lord  the  King,  before  the  ^^^J^* 

King  himself  here,  to  wit,  at  Westminster,  in  the  county  of  off.  (a) 

Middlesex  aforesaid,  more  fully  and  at  large  appears ;  which 

said  judgment  still  remmns  in  full  force  and  effect,  not  in 

any  wise  reversed,  satisfied,  or  otherwise  vacated/' 

The  plaintiff  replied,  as  to  all  the  other  articles  of  set-off, 

that  he  was  not  then,  nor  at  the  time  of  exhibiting  the 

plaintiff^s  bill,  indebted  to  the  defendant  in  the  said  sums,  or 

either  of  them,  and  concluded  to  the  country : — '^  And  as  to 

the  said  sum  of  66/.  so  recovered  by  the  aforesaid  judgment, 

in  the  said  plea  mentioned,  he  said,  that  afterwards,  and 

after  that  judgment  so  recovered,  he  duly  prosecuted,  out  of 

the  court  of  Chancery  of  our  sovereign  Lord  the  King,  a 

(a)  In  Evans  v.  Prosser^  3      confinned  per  Buller,  J.,  as  to 
T.  R.  186,  this  case,  as  to  the     the  first  point, 
third  pointy  was  over-ruled^  and 
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certain  writ  of  error  of  and  upon  such  judgment,  in  order 
to  reverse  the  same,  for  manifest  errors  in  giving  the  said 
Reynolds  judgment ;  and  that  such  writ  was  duly  allowed,  and  is  still 
depending  and  undetermined,  to  wit,"  &c.,  and  so  concluded 
with  a  verification. 

The  defendant  demurred  generally  to  that  last  part  of  the 
replication. 

[The  case  was  first  argued  on  Friday^  the  19th  of 
November^] 

Sliepherdy  in  support  of  the  demurrer,  contended,  that 
nothing  can  be  replied  to  a  plea  of  setoff,  which,  if  the 
defendant  had  brought  an  action  on  the  ground  of  his  setofi*, 
could  not  have  been  pleaded  in  bar  to  that  action.  Now 
all  the  cases  say  that  the  pendency  of  a  writ  of  error  cannot 
be  pleaded  in  bar  to  an  action  on  the  judgment  on  which 
the  writ  of  error  is  brought.  The  writ  of  error  only  operates 
as  a  stay  of  execution ;  it  does  not  annul  the  judgment :  and 
even  the  stay  of  proceedings  is  not  matter  of  right,  for  it  is 
every  day's  practice  to  apply  for  the  interposition  of  the 
Court  to  stay  proceedings,  till  the  writ  of  error  shall  be 
determined ;  and  the  Court  generally,  in  granting  the  appli- 
cation, imposes  terms  on  the  party.  If  no  such  application 
is  made,  and  the  plaintifiT  obtains  judgment  in  the  second 
action,  he  may  take  out  execution  upon  it  notwithstanding 
the  writ  of  error.  If  the  plaintiff^  could  avail  himself  of  his 
writ  of  error  in  the  present  form,  the  statute  of  set-ofF  would 
be  entirely  defeated ;  for  a  party,  instead  of  pleading  or  giving 
notice  of  a  counter-demand,  would  take  his  chance,  end 
lie  by  till  judgment  should  be  entered  up  against  him,  then 
bring  his  action  on  his  own  demand,  and  hang  up  the  judg- 
ment by  a  writ  of  error. 

Lane^  for  the  plaintiff*. — 1-  I  admit  that  an  action  of  debt 
may  be  maintained  on  a  judgment  notwithstanding  a  writ  of 
error  is  depending  on  that  judgment,  though  the  courts  were 
formerly  very  unwilling  to  suffer  the  plaintiff  in  such  an 
action  to  take  out  execution.  Thus,  in  the  case  of  GrandvtU 
V.  Dighton  (6),  Lord  Holt  said,  "  If  it  were  not  for  the 
current  of  authorities  contra^  it  seemed  hard  to  him  that 
such  an  action  lies ;  for  the  writ  of  error  is  a  supersedeas 
to  an  execution,  and  therefore,  pari  ratione^  it  ought  to  be 
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a  supersedeas  to  all  the  ways  to  come  at  an  execution;  and 
he  cited  the  case  of  Read  v.  Bearblock^  where  a  man  pays 
a  security  of  an  inferior  nature,  pending  a  writ  of  error 
upon  a  judgment  on  a  security  of  a  higher  nature,  this  was 
not  a  devastavit^  which  shows  that  the  writ  of  error  had  so 
totally  suspended  the  effect  of  the  judgment,  that  it  shall 
not  have  any  regard  or  essence."  However  it  is  not  now 
to  be  denied  that  the  pendency  of  a  writ  of  error  is  not  a 
good  plea  in  bar  to  an  action  on  a  judgment.  It  was  de- 
termined, though  with  reluctance,  in  that  very  case  of 
Grandville  v.  DighUm^  that  it  cannot  even  be  plead^  in 
abatement.  But  the  present  question  does  not  depend  on 
the  general  law  and  rules  of  pleading :  it  must  be  decided 
upon  the  true  construction  of  the  statutes  of  set-off.  There 
is  certainly  no  express  decision  of  the  point.  But  the  words 
of  the  statutes  of  set  off(c)  are  **  mutual  debts;"  ^*  upon 
what  account  the  sum  set  off  became  due  (d)  r  and  ^^  how 
much  is  truly  and  justly  due{e).'"  These  words  show,  that 
what  may,  in  the  general  legal  sense,  be  perhaps  compre- 
hended under  the  word  '^  debt,**  is  not  what  is  meant  by  the 
statutes  in  question,  but  more  strictly  what  is  absolutely  and 
indisputably  due  at  the  time  of  the  set-off.  Now  it  is  not 
to  be  presumed  that  the  writ  of  error  was  brought  for  de- 
lusion :  and  if  it  should  turn  out,  upon  the  decision  in  the 
court  of  error,  that  the  judgment  pleaded  by  the  defendant 
was  erroneous,  there  is,  by  relation,  no  debt  due  at  the 
time  of  set  off.  But  at  all  events,  and  whatever  become 
of  the  replication,  this  plea  is  bad ;  for  the  declaration  is 
generaUi/  of  Trinity  Term,  and  therefore,  in  contemplation 
of  law,  is  of  the  first  day  of  that  term.  So  is  the  plea;  for 
there  is  no  imparlance,  nor  any  special  entry  of  the  plea 
(like  a  special  mefnoranduin)^  at  a  subsequent  day  in  the 
term.  But  the  judgment  pleaded  is  stated  to  have  been 
recovered  **  on  Friday  next  after  eight  days  of  the  holy 
Trinity^  that  is,  at  a  time  posterior  to  the  time  of  plea 

pleaded,   which  is  repugnant   and   absurd. (Buller, 

Justice. — "  Those  words  are  under  a  videlicet ^  and  may  be 
rejected :  and  this  is  not  a  special  demurrer.") — No,  the  words 
are  part  of  the  description  of  the  judgment;  and  if  issue  had 
been  taken  on  the  fact  of  such  a  judgment  having  been  re- 
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odvered,  it  must  have  been  proved  to  have  beeu  on  the  day 
specified. 

Lord  Mansfield. — We  are  all  clear  with  the  defendant 
on  the  first  and  principal  point ;  but  Mr.  Lane  has  caught 
you  on  the  other  point. 

S/iepherd.-^That  is  only  an  objection  of  form.  So,  in  a 
declaration  entitled  of  the  term  generally,  if  the  cause  of 
action  is  laid  to  have  accrued  on  a  day  in  that  term,  that 
being  assigned  for  error  has  been  held  to  be  mere  form. 

BuLL£R,  Justice. — Mr.  Lane  is  right.  The  day  laid  here 
is  part  of  the  description  of  the  judgment. 

Sheplierd. — Then  the  Court  will  certainly  give  the  de- 
fendant  leave  to  amend ;  for  the  fact  is,  that  the  plea  was 
delivered  after  the  day  on  which  the  judgment  is  stated  to 
have  been  given;  but  the  phuntifT,  who  made  up  the  record, 
has  entered  it  generally,  and  it  would  be  highly  unjust  to 
permit  him  to  avail  himself  of  a  defect  which  he  himself  has 
occasioned. 

BuLLER,  Justice^  said  a  similar  blunder  had  happened  in 
the  very  first  case  he  had  ever  argued,  and  that  on  motion 
leave  was  given  to  amend,  the  costs  of  the  amendment  to  be 
paid  by  the  plaintiff.  The  like  leave  was  given  in  this  case ; 
and  Lane  said,  that  if,  upon  inquiry,  he  should  find  that  the 
fact  was  as  Sliepherd  had  stated,  he  would  agree,  on  the  part 
of  the  plaintiff,  to  consider  the  plea  as  if  amended. 

On  Monday^  the  23d  otNoveniber,  Lane  being  satisfied  of 
the  fact,  the  plea  was  considered  as  amended ;  but  he  then 
said  he  thought  it  as  liable  to  objection  as  before,  and  there- 
fore desired  leave  to  argue  the  case  again  as  it  now  stocx]. 

The  Court  ordered  it  to  be  restored  to  the  paper,  and  to 
be  argued  the  day  following. 

This  day  Lane  stated  his  objection  to  the  plea,  as  it  now 
stood,  to  be,  that  the  judgment  attempted  to  be  set  off  was 
posterior  to  the  commencement  of  the  action.  Such  a  debt, 
he  said,  according  to  the  words  of  the  statutes,  and  the  prac- 
tice since  the  passing  of  those  acts,  cannot  be  set  off  against 
a  plaintiff's  demand.  The  words  of  2  Geo.  2,  c.  22,  §  13, 
♦*  where  there  are  mutual  debts,**  and  **  if  either  party  sue 
or  be  sued  as  executor,  or  administrator,  where  there  are 
mutual  debts  between  the  testator,  or  intestate,  and  either 
party*" — these  words  clearly  suppose  the  debt  to  be  set 
off  to  have  subsisted  at  the  time  of  the  commencement  of 
the  action.     Accordingly,  it  has  bevn  the  constant  practice. 
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in  pleading  a  set-off,  to  allege, ''  that  the  plaintiff,  at  the  time 
of  exhibiting  his  bill  (or  suing  out  the  original),  was  and  still 
is  indebted  to  the  defendant.*"  Besides,  what  is  the  import 
of  the  words  ^'  mutual  debts  ?"  What  else  can  they  mean 
but  coexisting  demands,  for  which  there  are  co-existing 
remedies  ?  Such  being  the  words  of  the  statutes,  and  such 
the  practice  in  pleading  since  they  passed,  some  authority, 
some  positive  decinon,  is  to  be  expected  from  the  other  side 
to  support  the  present  plea.  It  will  scarcely  be  argued  that 
the  cause  of  action  on  which  the  judgment  pleaded  by  the 
defendant  was  obtained  may  have  existed  before  the  com- 
mencement of  the  plaintiff's  action.  If  that  were  admitted,  it 
could  not  be  of  any  service  to  the  defendant.  For  that  cause 
of  action  was  a  contract,  and  was  entirely  extinguished  as 
soon  as  the  judgment  took  place.  This  was  expressly  de- 
cided in  the  case  otBidleson  v.  WJiytel  (/),  where  the  original 
action  being  upon  a  contract,  and  the  second  on  the  judg- 
ment obtained  in  that  action,  the  Court  held,  *'  that  the  con- 
tract was  extinguished  by  the  judgment."  If  we  consider 
the  words  of  the  clause  of  5  Geo.  S,  cap.  30,  for  setting  off 
mutual  debts  in  cases  of  bankruptcy,  they  will  be  found  to 
confirm  the  present  argument.  The  words  are,  "  where  it 
shall  appear  that  there  liave  been  mutual  debts  between 
the  bankrupt  and  any  other  person,  at  any  time  before  such 
person  became  bankrupt  (g)."  These  words  are  clearly 
confined  to  co-existing  debts  at  the  time  of  the  bankruptcy, 
and  so  they  have  been  always  understood — Ridout  v. 
Brough  (Ji):  and  this  clause  being  in  pari  materia  with  those 
of  2  Geo.  2,  c.  22,  and  8  Geo.  2,  c.  24.  they  ought  to  be 
taken  together,  and  to  receive  a  similar  construction.  The 
present  case  may  be  compared  to  those  where  a  release 
having  been  obtained  from  the  plaintiff  after  the  commence- 
ment of  the  action,  the  defendant  has  been  permitted  to  plead 
it  in  bar.  But  there  is  this  essential  difference:  A  release  is 
the  act  of  the  plaintiff  himself;  it  is  a  voluntary  discharge  of 
the  demand ;  and  therefore  it  would  be  unreasonable  to  pro- 
ceed afterwards  to  enforce  what  he  had  relinquished  under 
his  own  hand  and  seal.  But  a  judgment  against  a  party  is 
involuntary  on  his  part ;  '^  Judicium  redditur  in  invltum^ 
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The  most  analogous  case  is  that  of  a  tender.  Now  it  is 
established  law,  that  a  tender  made  after  the  commencement 
of  the  action  cannot  be  pleaded  in  bar.  The  case  of  Brown 
V.  BctskervUle  (»)  is  very  strong  in  support  of  the  present 
objection  to  the  defendant's  plea.  Lord  Mansfield  there 
says,  *^  If,  ai  the  time  of  the  action  brought^  there  are  mutual 
demands,  they  may  be  set  off  by  the  statute  (k)  ;^  and  those 
words  are  printed  in  italics  in  Mr.  Justice  Blackstone's 
reports,  manifestly  because  they  were  spoken  emphatically, 
to  draw  the  line  beyond  which  the  plea  introduced  by  the 
statute  does  not  extend.  It  is  true  that  in  that  case  the 
verdict  on  the  defendant's  demand  was  obtained  after  the 
commencement  of  the  plaintiff  s  action ;  but  there  is  a  most 
material  distinction  between  a  verdict  and  a  judgment;  for, 
as  Lord  Mansfield  then  declared,  *^  A  verdict  does  not 
annihilate  or  extinguish  the  debt,  nor  change  the  nature  of 
it.  It  only  amounts  to  conclusive  evidence  of  it  (/).'*'  The 
Court  must  decide  this  point  on  the  construction  of  the  sta- 
tute or  statutes  (for,  as  to  thi$  question,  there  is  no  differ- 
ence between  them),  and  will  not  be  governed  in  their  de* 
cisions  by  authorities  where  other  matters  arising  after  the 
action  brought  have  been  permitted  to  be  pleaded  in  bar;  as 
in  the  case  of  Sullivan  v.  Montagfie(m)j  which  may  be  cited 
on  the  other  side. 

Shepherd. — If  by  statute  a  new  plea  in  bar  is  introduced, 
J  take  it  to  be  clear,  that  such  new  plea  must  be  governed 
by  the  rules  of  pleading  previously  known  and  established, 
unless  the  case  is  made  an  exception  to  those  rules  by  the 
statute  itself.  It  is  therefore  sufficient  for  me  to  show  that 
the  plea  in  the  present  case  is  within  the  general  rules ;  un- 
less, on  the  other  side,  it  has  been  or  can  be  shown  that  there 
is  an  exception  as  to  pleas  of  set-off.  Now  the  general  rule 
was  very  clearly  laid  down,  and  confirmed,  by  this  Court,  in 
the  case  of  Sullivan  v.  Montague.  The  words  of  Lord 
Mansfield  were  ^*  Action  on  goes  (and  his  lordship  adds, 
^'  in  every  case")  to  the  time  of  pleading,  not  to  the  com- 
mencement of  the  action  (fi).^  It  is  argued,  that  the  words 
of  the  statutes  of  set-off  make  that  new  plea  an  excepti(Hi. 


(i)  B.  R.  T.,  1  Geo.  .3,  2 
Burr.  1229.  1  Blacht.  293, 
S.  C. 

{k)  1  Blackst.  293. 


(0  Blackst.  ibid.  294. 
(m)  Supra,  vol.  i.  p.  106. 
(tt)  Supra,  vol.  i.  p.  1 12. 
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pronounced,  that  it  is  incompetent  for  him  to  controvert  it 
afterwards.  The  case  of  tenders  is  particular,  and  stands 
on  its  own  bottom.  A  tender  is  the  voluntary  act  of  the 
defendant.  The  plaintiff  cannot  know  whether  such  a  step 
will  be  taken ;  and  it  would  be  absurd  if  he  were  to  be  barred 
of  his  action  and  lose  his  costs  in  consequence  of  a  thing 
being  done  after  the  commencement  of  the  action,  which  he 
could  not  foresee. 

Lane,  in  reply.— In  SttUivan  v.  Montague^  the  point  relied 
on  was  not  the  res  judicata.  Besides,  though  the  words  are 
*^  in  every  case,^  it  cannot  be  supposed  that  Lord  Mansfield 
meant  to  lay  down  as  an  universal  rule,  a  nngle  exception. 
If  he  had,  the  case  of  tenders  would  be  no  exception  ;  which 
it  is  admitted  to  be.  What  reason,  therefore,  is  there  why 
the  case  of  set-off  should  not  also  be  an  exception  ?  It  has 
certainly  happened  very  frequently,  that  bills  and  iK>tes  in- 
dorsed to  a  defendant  after  the  commencement  of  the  action, 
and  offered  to  be  set  off  at  Guildhall,  under  a  notice,  ha?e 
been  rejected.  The  judgment  set  off  in  the  present  plea, 
which  is  on  promises  generally,  may  not  have  been  for  any 
liquidated  cause  of  action.  It  may  have  been  for  a  special 
assumpsU,  a  promise  of  marriage,  &c.  The  plaintiff,  there- 
fore, might  not  have  it  in  his  power  at  the  commencement  of 
his  action  to  ascertain  the  amount,  so  as  to  see  whether  it 
covered  his  own  demand.  Yet  though,  on  that  supposition, 
he  had  a  conscientious  right  to  his  action  at  first,  if  this  plea 
is  supported,  he  will  be  subject  to  pay  the  costs  on  both  sides. 
As  to  the  case  of  a  plea,  by  executors,  of  a  judgment  re- 
covered after  the  commencement  of  the  suit,  such  a  plea  in 
effect  admits  the  plaintiff's  cause  of  action,  and  only  operates 
to  cover  the  assets. 

Lord  Mansfield. — Have  you  any  case  where  it  has  been 
decided  that  notes  indorsed  after  the  commencement  of  the 
action  cannot  be  set  off? 

Lane. — I  know  of  no  such  determination ;  but  I  am  told 
by  those  most  conversant  in  Nisi  Prins  business,  that  it  is  the 
constant  practice  not  to  permit  such  notes  to  be  set  off. 

BuLLER,  Justice. — The  case  of  Lucas  v.  Marsh  (p)  is 
rather  an  authority  the  other  way ;  for  it  is  there  said  "  that 
where  an  indorsed  note  is  set  off,  it  must  be  proved  that  the 
name  of  the  indorser  was  written  be/ore  the  plea  pleaded  T 


(p)  Barnes^  453. 
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I  looked  through  all  the  books  on  that  oocasion,  and  could 
find  no  exception  to  the  rule.  It  is  said  that  a  release  is 
the  plaintiiTs  own  act*  But  so  is  a  contract  for  goods.  So 
is  the  acceptance  of  payment  after  the  action  brought.  In- 
deed a  set-oiT  is  analogous  to  payment.  A  bankrupt's  certi- 
ficate, obtained  after  action  brought,  and  before  plea  pleaded, 
is  constantly  pleaded  in  bar.  When  an  executor  pleads  a 
judgment  obtained  after  action  brought,  it  is  a  plea  in  bar, 
and  not  merely  to  cover  assets.  There  is  no  doubt  the  words 
in  Brown  v.  BaskervHle  are  as  they  have  been  cited  on  the 
part  of  the  plaintiiT.  But  the  reason  why  the  case  of  a 
demand  accruing  after  action  brought  and  before  plea 
pleaded  is  not  mentioned  can  only  be  that  such  a  case, 
being  less  common,  was  not  adverted  to  by  the  Court  at  that 
time.  But  in  Lucas  v.  Marsh  it  does  not  seem  to  have  been 
adverted  to.  Consequences  as  to  costs  can  make  no  part 
of  our  consideration.  They  are  accessary  and  follow  the 
principal- 
Judgment  for  the  defendant. 


Wednesdav, 
MtfaNoTembcr. 


The 
to  the  Umd-taz, 
if  it  appean 
doubtful  on  the 
face  of  the  rate 
whether  it  be  on 
the  landlord  or 
tenant,  is  pre- 
sumed to  be  on 
the  tenant 


The  King  v.  the  Inhabitants  of  St.  Lawrence  (a). 

X  HIS  was  a  rule  to  show  cause  why  an  order  of  sessions 
should  not  be  quashed,  confirming  an  order  of  removal  by 
which  Charles  Scuttard,  his  wife,  and  their  three  children 
were  removed  from  the  parish  of  Eastmeon^  in  the  county 
of  Southampton^  to  the  parish  of  St,  Lawrence  in  Winches- 
ter, The  case  stated  by  the  sessions  was  as  follows : — The 
paupers  resided  in  Petersfieldy  under  a  certificate  from  St. 
Lawrence y  for  some  time  previous  to  the  year  1780.  Before 
the  making  of  the  assessment  after  mentioned  they  removed 
to  Eastmeon^  and  occupied  a  house  there  till  the  8th  of  May 
last,  the  day  of  making  the  order  of  removal.  fViUiam 
Clark  was  the  proprietor  of  the  house.  On  the  7th  of  June, 
1783,  a  land-tax  assessment  was  made  for  Eastrneon  in  the 
following  form : — 

"  County  of  Southampton  to  wit — For  the  tything  of 
Eastrneon  an  assessment,  made  in  pursuance  of  an  act  of 


(a)  S.  C.  ante^  vol.  i.  p.  227,  cited  m  notes  i  Cald.  379. 
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Mitcham  (c),  decided  the  land-tax  to  be  a  tenant's  Ux.  The 
meaning  of  20  Geo.  S,  was  merely  that  the  land  should  be 
rated  in  the  name  of  the  landlord  or  tenant.  The  expression 
^*  Clark's  house,"  in  the  receipt,  is  merely  a  description  of 
the  premises. 

Lord  Mansfield. — The  occupier  is  the  person  who,  as 
it  regards  the  public,  ought  to  be  rated.  The  remedy  lies 
against  him.  The  receipt  here  was  given  for  the  house,  by 
way  of  description,  as  Mr.  Clark's  house.  Whether  the 
landlord  or  tenant  be  rated  is  a  question  of  fact. 

BuLLER,  /. — The  rate  is  primA  facie  on  the  tenant ;  and 
if  the  fact  be  not  found  to  be  otherwise  by  the  justices,  it 
must  be  taken  to  be  a  rate  on  the  tenant. 

Rule  absolute  (d). 


(c)  B.  R.  E.n2^  Geo,  3, 
Dougl.  226,  in  note. 

(d)  This  case  followed  and 
confirmed  that  of  Rex  v.  In^ 
habitants  of  Mitcham,  B,  R, 
E.  23  Geo.  3,  ante,  vol.  i.  p. 
226,  in  notis  ;  Cald.  276 ;  2  Nol. 
129;  4  Burn.  577,  24th  ed. 
But  where  the  sessions  stated 
in  the  case,  that  they  were  of 
opinion  that  the  landlords  were 
the  persons  intended  to  be  rated 
in  the  rate,  the  (]k)urt  of  King's 
Bench  held,  that  by  this  state- 
ment they  were  precluded  from 
entering  into  the  question ;  Res 
T.  Inhabitants  of  Folkestono, 
M.  30  Geo.  3,  3  T.  R.  505. 


See  also  the  next  case,  infra. 
By  35  Geo.  3,  c.  101,  #.  4,  no 
person  shall  gain  a  settlement 
by  paying  taxes  for  any  tene- 
ment not  being  of  the  yearly 
value  of  £  1 0.  That  value  may 
be  partly  made  up  of  the  fix- 
tures belonging  to  the  landlord, 
and  demised  with  the  house;  Rex 
V.  Inhabitants  of  St.  Dmnstan^ 
M.  6  Geo.  4,  4  B.  &  C.  686.  7 
D.  &  R.  178,  S.  C.  By  staU 
43  Geo.  3,  c.  161,  *.  59,  per- 
sons assessed  to,  and  paying  the 
duties  on  houses  or  windows,  or 
any  of  the  assessed  taxes,  shall 
not  thereby  gain  a  settlement. 
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Ti 


Wedneidaj, 
24thNoyeinbei 


.  WO  justices  made  an  order  to  remove  Jane  WestaUy  A  certificate 

widow,  and  her  three  children,  from  the  township  of  Upton,  ^  foj^W  cou 

in  Berkshire,  to  the  parish  of  Long  Witienham,  in  the  same  tagc  in  the 

county.    The  order  stated  that  Mary,  one  of  the  children,  J^  ^^  was 

was  about  12,  Rachel,  another,  about  10,  and  Wittiam,  the  ^f^J*^'  *"^ 

third,  about  8  years  of  age ;  and  that  the  said  widow  and  ^^ow andi^ret 

three  children  were  become  chargeable  to  the  said  township  children  re- 

.  --   .  ^  ^    Biding  in  the 

Ot  UptOnn  cottage  at  the 

time  of  hia 
death,  and  who  continued  to  reside  there  for  ten  weeks:    held,  that  the  widow  acquired  a 
aetdement  in  light  of  hor  quarantine,  which  she  communicated  to  her  children  (h).    A  child  of  ten 
jreats  of  age  removed  from  her  mother's  house  on  account  of  illness,  remains  part  of  her  mother's 
family  (c). 


(a)  This  case  is  also  reported 
in  BotVs  Poor  Latos,  Const^s 
ed.  (4tb)  38  &  530;  2  Bott, 
502,  6th  ed. 

{b)  But  a  widow,  before  as- 
signment of  dower,  does  not 
gain  a  settlement,  unless  in 
right  of  her  quarantine,  for  she 
has  not  any  right,  either  legal 
or  equitable,  to  the  land ;  and  if 
she  enters  before  assignment, 
she  is  a  trespasser.  She  has 
only  a  legal  right  to  have  dower  , 
assigned.  Rex  v.  Northweald 
Bassett,  2  B.  &  C.  726,  4  D. 
&  R.  276,  S,  C.  It  has  been 
remarked  that  the  situation  of 
a  widow  IS  probably  the  only 
existing  case  in  which  a  title, 
though  complete  and  unopposed 
hy  any  adverse  right  of  posses- 
sion, does  not  confer  on  the 
person  in  whom  it  is  vested  the 
right  of  reducing  it  into  posses- 
sion by  entry.  Park  on  Dower, 
334.  By  Stat.  20  Geo,  3,  c.  17, 
«.  1 2,  if  the  husband  died  seised, 
receipt  of  the  profits  of  the 
dower  without  assignment  is 
sufficient  to  entitle  a  second 
husband  to  a  vote  for  the  county. 

VOL.  IV, 


The  husband  of  a  woman,  next 
of  kin,  who  with  the  permission 
of  the  administrator  resides  in 
the  leasehold  tenement  of  the 
intestate,  does  not,  by  such  re- 
sidence, acquire  a  settlement. 
The  next  of  kin  has  not  even  an 
equitable  interest,  but  a  mere 
right  to  an  account.  Rejc  v. 
Berkswelh  \  B.  &  C,  542,  3 
D.  &  R.  9,  S.  C. 

(c)  For  the  parental  control 
continues,  and  the  child  has  not 
contracted  any  relation  incon- 
sistent with  It.  The  rule  on 
this  subject,  as  laid  down  in  a 
late  case,  is,  that  during  the 
minority  of  a  child  there  can 
be  no  emancipation  unless  he 
marries,  and  so  becomes  him- 
self the  head  of  a  family,  or 
contracts  some  other  relation, 
so  as  wholly  and  permanently 
to  exclude  the  parental  control. 
Per  Abbott,  C.  /.,  Rej?  v.  In- 
habitants of  Wilmingion^  5  B. 
h  A,  525,  ID.  &  R.  140,  5.  C. 
So  it  is  said  by  Baylbt,  c/., 
that  in  order  to  constitute  eman- 
cipation, the  party  ought  to 
be  wholly  and  permanently  free 
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Upon  an  appeal  to  the  court  of  quarter  sessions  for  Berk- 
shirej  the  order  was  confirmed,  and  a  spedal  case  made 
for  the  opinion  of  this  Court,  which  stated  as  follows: — 
John  Westqll  and  Jane  his  wife,  being  certificated  from  the 
parish  of  Long  Wittenham  to  the  township  of  Upton,  went 
in  1764  to  reside  in  Upton  under  such  certificate,  and,  in 
the  year  1765,  John  Westail  purchased  a  cottage,  with  a 
small  piece  of  garden  ground,  for  the  sum  of  <£5,  in  that 
township,  and  continued  to  live  upon  that  tenement,  with 
his  wife  and  family,  under  the  certificate,  till  the  time  of 
his  death,  which  happened  on  the  16th  of  JV&ruary,  1784. 
During  such  his  residence  in  the  township  of  Upton,  he  had 
a  family  of  the  following  children,  viz.  John,  his  eldest  son, 
William,  Mary,  and  Rachel.  A  short  time  before  his  death, 
he  and  all  his  family,  except  Rachel,  were  seized  with  the 
small-pox.  Rachel  being  firee  from  the  infection  was  re- 
moved to  the  house  of  a  brother-in-law,  within  the  same 
township,  to  remain  till  the  family  should  be  recovered  from 
the  disease,  and  was  then  to  return  home  to  her  father'^s  family, 
which  she  never  did  before  the  removal  under  the  order  of 
the  two  justices  to  the  parish  of  Long  Wittenham.  The 
father  and  the  family  became  actiudly  chargeable  to  the 
township  of  Upton  a  little  before  his  death,  and  the  family 
continued  so  till  the  removal.  The  father  died  of  the  small- 
pox intestate,  bdng  seized  in  fee,  at  the  time  of  his  death, 
of  the  cottage  and  garden,  leaving  Jane  his  widow,  John 
his  eldest  son  and  heir-at-law,  of  the  age  of  19>  and  William, 
Mary,  and  Rachel,  of  the  respective  ages  stated  in  the  order 
of  removal.  Jane  the  widow,  William,  and  Mary  were  ill 
of  the  small-pox  at  the  time  of  the  father's  death.  The 
widow  and  aU  the  children  except  Rachel  were  residing 
upon  the  father's  tenement  at  the  time  of  his  death,  and 
continued  to  reside  thereon  for  the  space  of  ten  weeks  after 
his  death,  at  the  end  of  which  time  they  were,  by  the  order 


froin  the  parental  control.  Rej? 
V.  Inhabitants  of  Rotherfield 
Greys,  \  B.  &  C.  345,  2  D.  & 
li.  628,  kS.  C.  And  in  Re^  v. 
Inhahitants  of  Hardwicke,  5 
/?.  &  J.  176,  it  is  said  by 
Abbott,  C.  J.,  that  during  the 
minority  of  a  child  he  will  re- 
main, almost  under  any  circum- 
stances, unemancifiated.  See  also 


Res  Y.  Lychttt  Matraverse,  7 
B.8lC.226',  RexY.La^ford, 
8  B.  &  C.  271.  Absence  by 
reason  of  sickness  is  not  even 
a  dissolution  of  a  contract  of 
hiring  and  service:  Rej:  r. 
Christchurch,  Burr.  S.  C.  494, 
2  Bott,3\0,  4 Burn,  413 ;  iZfx 
Y.Maddington^Burr.  S.C.  675, 
2  Bott,  3\2,  4  Burn.  4\4. 
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of  the  two  justices,  removed  to  the  parish  of  Long  Witten-' 
ham. 

MiUes  and  Abbot,  in  support  of  the  orders,  argued  as    The  Kino 
follows  :— 

1.  The  general  question  is,  whether  the  widow,  by  her 
residence  on  her  husband^s  tenement  under  the  ri^t  of 
quarantine,  gained  a  settlement  in  the  township  of  Upton^ 
notwithstanding  the  certificate,  for  herself  and  the  three 
children,  who  are  the  subjects  of  the  order  of  removaL  The 
words  of  Magna  Charta  are  these :  Vidua,  post  mortem 
mariti  jy»,  maneat  in  capitali  messuagio  mariti  sui  per 
quadragmta  dies  post  cbitum  mariti  sui,  infra  quos  dies 
assignetur  ei  dos  sua,  nisi  priusjuerit  ei  assignata,  vel  nisi 
domesilla  sit  castrum :  et,  si  de  castro  recesserit,  domus  ei 
competens  staOm  provideatur,  in  qud  possit  honesie  morari, 
quousque  dos  sua  ei  assignetur  secundum  quod  prcedictum 
est{d).  In  the  first  place,  it  is  to  be  observed,  that  this 
right  of  quarantine  does  not  comprehend  any  right  of  pro- 
perty.  It  amounts  merely  to  a  permission  to  reside  till  the 
assignment  of  dower.  In  the  next  place,  the  day  on  which 
the  husband  died  is  reckoned  one  of  the  40 ;  so  that,  ex- 
clusive of  that  day,  the  time  of  the  widow'^s  permission  to 
reside  amounts  only  to  39.  This  is  expressly  laid  down 
by  Loiti  Coke  in  his  commentary  on  Magna  Cluiria  (e). 
In  the  construction  of  a  statute,  the  object  for  which  it  was 
enacted  should  be  considered ;  and  if  it  is  meant  to  be  ap- 
plied to  the  construction  of  any  other  statute,  it  should  be 
seen  how  far  they  are  in  pari  materia,  or  what  relation  they 
bear  to  one  another.  The  statute  to  the  construction  of 
which,  on  the  present  occasion,  the  above-mentioned  chapter 
of  Magna  Charta  must  be  applied,  is  that  of  Car.  Q,  which 
says,  "  That  it  shall  be  lawful,  on  complaint,  &c.,  within  40 
days  after,  &c.,  for  any  two  justices,  &c.,  by  their  warrant,  to 
remove  and  convey  such  person  or  persons  to  such  parish 
where  he  or  they  were  last  legally  settled,  either  as  a  na- 
tive, householder,  or,  &c.,  for  the  space  of  40  days  at  the 
least  (y^."  The  words  of  this  last  statute  are  strict,  and  so 
the  decisions  of  this  Court  have  always  been,  in  requiring 
a  residence  of  40  days.  Will  they  then,  in  the  case  of  qua- 
rantine, where  the  widow  cannot  be  said,  with  exact  pro- 


(d)  f.  9. 

(e)  2  Inst.  17. 


(/)  13  &  14  Car.  2,  c.  12, 
o2 


r> 
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1784.       priety,  to  reside  on  her  own,  having,  as  has  been  already 
-^^-m^'       observed,  no  property  in  the  tenement,  include  the  fraction 
Thb  Kino    of  that  day  on  which  the  husband  died,  and  reckon  it  as  a 
^'  whole  day,  in  order  to  make  up  the  necessary  number  ?    It 

ONO  IT-  ^^  solemnly  determined  here,  in  the  case  of  Pugh  v.  ihe 
Duke  of  Leeds  (g)^  that  the  words  "from  the  day  of  the 
date^  may  either  include  or  exclude  the  fragment  of  that 
day,  according  to  the  subject-matter  and  the  intention  of 
parties  (A).  Thus  in  actions  against  the  hundred  on  the 
statute  o{  Hue  wid  Cry  (f),  where  the  words  are,  "  That  no 
person  shall  take  any  benefit,  &c.,  except  he  or  they  so 
robbed  shall  commence  his  or  their  suit  or  action  within  one 
year  next  after  such  robbery  (Ar),*  the  construction  has  been, 
that  the  fraction  of  the  day  of  the  robbery  shall  be  reckoned 
as  a  day  in  computing  the  year  (/).  This  was  in  favour  of 
defendants  in  a  penal  action.  Upon  the  same  principle,  in 
the  case  of  homicide,  in  order  to  make  it  murder,  in  the 
computation  of  the  year  and  day,  within  which  it  is  requisite 
that  the  party  should  die,  the  day  upon  which  the  hurt  was 
done  is  included  (m).  On  the  other  hand,  in  the  case  of  pro- 
tections, the  day  on  which  the  writ  was  tested  was  excluded ; 
for  if  a  writ  of  protection  issued,  bearing  date  the  7th  of 
January^  fro  uno  annOy  the  re-summons,  &c.  could  not  be 
sued  out  till  the  8th  o{  January  of  the  ensuing  year  (n).  So 
in  the  case  of  an  insurance  upon  a  life,  for  one  year,  from 
the  day  of  the  date,  which  was  the  3d  of  September,  the 
party  whose  life  was  insured  having  died  at  one  o'clock  in 
the  morning  on  the  8d  of  September  in  the  next  year,  the 
underwriter  was  held  to  be  liable  (o),  the  day  of  the  date 

(g)  M.   18  Geo,  3,   Cowp.  625;    Holt,    195;     12   Mod. 

714;  supra,  vol.  i.  p.  53.  256. 

(A)  Cowp.  7\7.  Upon  the    Statute   of   Eo- 

(i)  27  El,  c.  13.  rolments,  which  enacts  "  that 

(k)  §  9.  the  enrolment  shall   be   made 

(/)  Noris  V.  The  Hundred  of  within   six   mouths   after  the 

Gauiris,  1  Brownl.  156 ;  Hob.  date  of  the  deed,"  the  day  of 

139  i  2  RoUes  Mr.  520,  pi.  8,  the  date  was  held  to  be  excla- 

cited  vol.  i.  p.  448.     Vide  also  sive;  Thomas  v.  Popham,  Dyer, 

Rtjp  V.  AdderUy,  M.  21  Geo.  3,  218,  b. ;  Moor,  40,  5.  C.     So 

supra,  463.  where  there  was  a  proviso  in  a 

(m)   1  Haitok.  PL  Cr.  79  ;  4  patent  t hat aspecification  should 

Blackst.  Comm,  1 97-  be  enrolled  within  one  calendar 

(u)  Co.  Liltl.  130,  b.  month  after   the  date.    Lord 

(o)  Sir  Robert  Howard's  Case  £llbnborouoh  ruled  that  the 

at  Guildhall,  1 1  Will.  3,  2  Salk  day  of  the  date  was  exdusife; 
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being  excluded.  In  the  case  of  quarantine,  the  fraction  of 
the  day  on  which  the  husband  died  ought  not  to  be  included, 
so  as  to  burden  the  parish  with  the  settlement  of  the  widow, 
because,  from  the  words  of  the  statute  of  Car.  2,  it  seems 
clearly  to  have  been  the  intention  of  the  legislature,  that 
full  40  days  should  be  exhausted  in  order  to  burden  the 
parish  and  discharge  a  former  settlement. — [Bulleb,  JW- 
iice. — Was  it  not  held,  in  the  case  of  Rex  v.  Painswick^ 
that  a  widow  by  residence  under  her  right  of  quarantine 
gains  a  settlement  (p)  ?]  There  were  particular  circum- 
stances in  that  case :  the  widow  occupied  the  tenement  in 
the  persuasion  it  was  her  own,  and  that  the  son  of  her  first 
husband  was  dead.  Besides  the  point  decided  in  that  case 
was,  that  a  dowress  cannot,  as  such,  communicate  a  settle^ 
ment  to  a  second  husband  and  her  children  by  him. 

2,  Supposing  in  a  common  case,  and  under  the  authority 
of  Res  V.  Painswickf  the  Court  should  hold,  that  a  widow 
would  gain  a  settlement  by  the  legal  residence  under  her 
right  of  quarantine,  yet  that  authority  will  not  extend  to 
such  a  case  as  this,  where  the  widow  and  her  husband  came 
into  the  parish  under  a  certificate.  It  has  never  been  de- 
cided,  or  siud,  that  a  mere  right  of  residence,  without  any 
property  in  the  premises,  will  discharge  a  certificate.  See 
what  the  consequences  would  be  if  the  certificate  were  held 
to  have  been  discharged  in  this  case.  The  husband  could  not 
have  gained  a  settlement ;  for  he  was  purchaser  under  ^30. 
Yet,  although  he  was  liable  to  pay  taxes  and  contribute  to 
parochial  expenses,  and  she  was  not,  she  shall  by  a  mere 
right  of  residence  for  39  or  40  days,  without  property,  gain 
a  settlement  for  herself  and  her  children,  which  the  husband 
could  not  have  done,  who  had  the  property,  and  was  irre- 
moveable  during  all  the  time  he  chose  to  reside  on  the  tene- 

Dotice  of  action  is  given^  the 
month  begins  with  the  day  on 
which  the  notice  is  served. 
Castie  V.  BurdUt,  3  T.  R.  623  : 
see  ante,  vol.  ii.  p.  463,  (n) ; 
and  see  Lester  v.  Garland^  15 
Vet.  254. 

(p)  T.  14  Geo,  3,  Burr. 
Settl.  Ca.  No.  243,  recognised 
in  RedF  v.  Northweald  Bassett, 
2  5.  &C.  728,  4D.&R.  276, 
S.  C. 


Watson  V.  Pears,  2  Campb.  294. 
So  in  the  computation  of  bills 
of  exchange^  the  day  of  the 
date  or  sight  is  excluded.  Bel- 
lasts  V.  Hester^  1  Ld.  Raym. 
280 ;  Coleman  v.  Sayer^  \  Bar- 
nard, 303 ;  Chitiy  on  Bills,  273, 
6th  ed.     But  where  the  com- 

Sutation  is  to  be  from  an  act 
one^  the  day  on  which  the  act 
is  done  is  to  be  included ;  Bel- 
laeit  V.  Hester,  1  Ld.  Raym. 
281.     Thus  where  a  month's 
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1784        ™^nt.      It  has  been  said  by  the  Court,  that  one  of  the 
s^f^,^^mm/       reasons  why  a  man  gains  a  settlement  by  reading  on 'his 
The  King    own  property,  though  under  the  value  of  dPlO  a  year  (unless 
^'wT        within  the  restriction  of  9  Geo.  I,  c.  7),  is  because  the  pro- 
perty of  almost  any  tenement  makes  him  more  responsible 
and  gives  the  parish  a  better  hold  of  him  than  tlie  mere 
renting  of  £10  a  year.     But  that  reason  does  not  apply  to 
the  residence  under  a  right  of  quarantine. 

3.  Lastly,  If  the  widow  should  be  held  to  have  gained  a 
settlement  for  herself,  yet,  under  the  circumstances  of  this 
case,  she  could  not  communicate  a  settlement  to  any  of  the 
three  children.  They  were  all  above  the  age  of  seven,  the 
settled  line  of  emancipation  {q) ;  and  on  their  father's  death, 
their  continuance  in  the  tenement  must  be  considered  as  a 
residence,  not  with  their  mother,  but  with  their  elder  bro- 
ther, to  whom  it  descended  as  heir-at-law.  If  they  had  not 
laboured  under  the  small-pox,  the  parish  might  have  re- 
moved them  on  their  father^s  death/  In  all  the  cases  of  de- 
rivative settlements  from  the  mother,  it  must  appear  that  the 
child  made  part  of  the  mother^s  family.  That  was  the  case 
in  Paukpury  v.  Woodendif)  and  Rex  v.  Barton  Turfe(s). 
Here  no  such  thing  is  stated,  and  it  has  been  said  the  con- 
trary is  the  natural  presumption.  The  daughter  Rachel  in 
particular  could  not  acquire  a  derivative  settlement  from  the 
mother. 

Bearcrqft  and  Simeon  argued  on  the  other  side.  They 
said, 

1.  That  this  case  rested  on  a  principle  to  which  there  is 
no  exception  unless  by  express  statute,  namely,  that  who- 
ever resides  40  days,  irremoveable,  in  a  parish  gains  a 
settlement  in  that  parish.  The  exception  by  statute  is, 
when  a  man  becomes  irremoveable  by  his  own  act,  vis.  by  a 
purchase  under  £30  (/).  Here  the  widow  became  entitled 
to  reside  by  the  act  of  the  law,  and  by  her  own.  It  is  very 
true  that  this  case  of  quarantine  goes  a  step  farther  than 
those  where  the  residence  is  on  the  pauper'^s  own  property, 
but  it  is  governed  by  the  same  principle. 

2.  As  to  the  children,  in  all  cases  where  the  mother  gains 

(q)  Theageofseven  is  merely        (r)  B.  R.  H,,  13  Geo.  1,  2 

the  termination  of  the  age  of  Ld,  Raym.  1473;  2  Str.  746. 
nurture^  and   not  the    line  of        {s)  7'.  8  &  9  Geo.  2,  Burr. 

emancipation;     see    the    cases  iSfll/e.  Ca.  No.  15^  p. 49. 
ante,  pp.  193,  194.  (/)  9  Geo.  1,  c.  7- 
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a  new  settlement  after  the  father'^s  death  (unless  when  it  is 
by  another  marriage),  the  derivative  settlement  of  the  chil- 
dren from  the  father  is  discharged,  and  the  new  settlement  is  Ths  King 
communicated  to  them  through  the  mother,  if  they  continue 
of  her  family,  whatever  their  age  may  be.  Here  there  is  no 
pretext  to  say  that  the  younger  children  ceased  to  make 
part  of  the  mother^s  family. 

3.  Then  as  to  Rachel^  she  only  left  the  family  to  avoid 
the  infection  of  the  smoll-pox.  This  was  in  consequence  of 
the  act  of  God,  and  not  voluntary,  and  she  never  was  eman- 
cipated. It  is  expressly  found  that  she  was  to  return  when 
the  family  should  have  recovered  from  the  disease. 

Lord  Mansfield  and  Buller,  Jtistice,  were  clear  that 
the  mother  and  all  the  three  children  were  settled  at  Upton. 

WiLLEs  and  Ashurst,  Justices,  absent. 

Buller,  Justice,  said,  that  with  regard  to  Rachel  there 
was  a  much  stronger  case  lately  decided  upon  a  derivative 
settlement  gained  by  a  son,  notwithstanding  frequent  and 
long  absences  from  his  father^s  family  {u). 

Both  the  orders  quashed. 


(f/)  That  was  the  case  oiRex 
V.  Totiington  Lower  End,  E, 
23  Geo,  3.  The  pauper's  father^ 
when  the  pauper  was  born,  was 
settled  in  the  township  of  Tot^ 
iitiffton  Lotoer  End,  When  the 
pauper  was  seven  years  old^  his 
mother  died^  and  he  and  his 
father  went  to  live  with  his 
uncle  in  the  township  of  Pilk- 
ington.  The  father  boarded^ 
but  the  uncle  out  of  charity 
took  the  pauper,  and  provided 
him  in  clothes,  board,  and  lodg- 
ing. About  eighteen  months 
afterwards  the  father  went  to 
reside  in  the  adjoining  town- 
ship of  Raicliffe,  the  pauper 
continuing  with  his  uncle  till 
he  was  ten  years  of  age,  when, 
quarrelling  with  his  uncle's 
wife  in  the  absence  of  the 
unde,  he  went  to  his  father's 
house,  and  staid  there  about  a 
fortnight;  but  the  ^Either  not 
having  a  loom  to  accommodate 
him  as  a  weaver  (the  business 


he  was  to  be  bred  to),  he  re- 
turned, by  his  Mher's  desire, 
to  his  uncle,  who  taught  him 
the  business,  sent  him  to  school 
in  the  evenings,  found  him  in 
clothes  and  board,  and  received 
the  money  he  earned.     In  this 
w^y  he  remained  till  the  age 
of  16,  only  going  to  see  his 
father  now  and  then,  at  holiday 
times.      Sometimes  he   would 
stay  all  night  at  his  father's. 
When  the  pauper  was  1 4,  the 
father  came    to  the   township 
of  Pilkington,  and  gained  a  set- 
tlement   there    by  renting  a 
tenement  of  £  1 0  a  year.     The 
pauper  considered  his  father's 
house  as  his  home,  and  that  he 
could  have  gone  to  him  when 
he    pleased^    and    his    father 
would  have  received  him.    The 
father  thought  himself  obliged 
to  provide  for  him  if  the  uncle 
haa  turned  him  away.  When  he 
was  16,  having  quarrelled  with 
the  uncle,  he  told  him  he  would 


soo 
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leave  him  and  return  to  his 
father,  which  the  uncle  said  he 
might  do,  and  which  he  accord- 
in^y  did ;  and  having  told  the 
circumstances  of  the  quarrel, 
he  was  received  by  him  as  part 
of  his  family,  and  continued 
some  time  assisting  his  father 
in  his  hay  harvest.  Afterwards 
the  father  desired  him  to  re- 
turn, and  see  if  tJie  uncle  would 
take  him  again,  which  he  did, 
and  then  agreed  with  the  unde 
to  pay  for  his  board,  and  work 
for  himself.  It  did  not  appear 
that  he  ever  afterwards  return- 
ed to  his  father.  After  his  last 
return  to  the  uncle,  the  father 
paid  the  uncle  2^.  6d.  which 
the  pauper  had  taken  from  him ; 
and  the  father  declared,  that  if 
the  uncle  had  gone  to  live  at  a 
greater  distance  from  him,  he 
would  not  have  suffered  the 
pauper  to  go  with  him.  The 
pauper  had  done  nothing  to 
gain  a  settlement  in  his  own 
right.     The  Court  of  Quarter 


Sessions  (forthecount^of  Ziaii- 
outer)  were  of  opinion  that 
the  pauper's  settlement  was  at 
Tottington  Lamer  End. 

Feartdey^  in  support  of  the 
order  of  sessions,  cited  EoMt- 
woodhey  v.  fVestwoodhey  *,  St. 
Michael  Codany,  Nortoich,  v. 
St,  Mathew's,  Ipstokhf,  Rexr, 
Bugden  j:,  and  Bex  r.  Walpok 
St.  Pete/s  §. 

Cockeli^  on  the  other  side, 
relied  on  Rex  v.  Halifax  \\  as 
nearly  in  point. 

Lord  Mansfield. — The 
pauper  looked  upon  himself  all 
along  as  part  of  his  Other's 
famuy,  and  the  father  also 
thought  so.  The  uncle  was 
not  bound  to  keep  him;  and 
when  he  quarrelled  with  the 
uncle  or  his  wife,  he  went  to 
his  father's  as  his  home,  and 
was  received.  It  seems  to  me 
that  there  is  no  ground  to  say 
that  he  was  emancipated. 

The     order     of 
quashed  IT. 


•  7\7  Geo.  I,  1  5/r.438. 

f  E.2  Geo.  2,  2  Stn  831. 

j  ^.  21  Geo.  2,  Burr.  Settle. 
Ca.  No.  93.  p.  270;  1  Wils. 
183. 

§  £.  9  Geo.  3,  Burr.  Settle. 
Ca.  No.  197,  p.  63a 


II  E.\5  Geo. 3,  Burr.  Settle. 
Cfl.  No.  251,  p.  806. 

IT  The  case  of  Rex  v.  Tot^ 
tington  Lower  End  is  also  re- 
ported in  Caid.  284 ;  1  Not. 
P.  L.  279,  3rded.j  4  Bum, 
297,  24th  ed. 


Wednesday, 
24th  November. 


The  King  v.  the  Inhabitants  of  St.  James  (a). 

Samuel  cross  PURKIS  and  Sardl^  his  wife  were, 
by  an  order  of  two  justices,  removed  from  the  parish  of  St. 
Jamesy  in  Bury  St.  EdmufuTsj  to  the  parish  of  Hopton. 
The  parish  of  Hopton  appealed,  and  the  Court  of  Quarter 
Sessions  quashed  the  order  upon  the  following  case. 


Where  the  re- 
ceipt  of  the  col- 
lector of  the 
land-tax  ex- 
presses  the  sum 
paid  to  be  80 
much  attetted 
ttpon  the  land^ 

lord;  it  must  be  presumed  that  the  landlord  was'rated  (if  not  that  the  payment  also  was  by  him), 
and  therefore  that  die  tenant  gained  no  settlement 


{dy  S.  C.  ante,  vol.  i.  p.  227,  in  notis.    See  the  last  case. 
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Samud  Cross  Purkis,  being  legally  settled  at  Hopion, 
became  an  inhabitant  and  occupier  of  a  tenement  in  the 
parish  of  St.  JameSj  in  the  town  of  Butyj  belonging  to 
Joshua  Grigby^  Esq.,  at  the  yearly  rent  of  five  pounds,  and 
during  his  residence  there  paid  the  land-tax  when  demanded 
of  him  by  the  officer.  The  title  and  form  of  the  rate  were 
as  follows : 

**  Borough  of  Bury  Saint  Edmund^Sj  in  the  county  of 
SuffbOcy  for  the  parish  of  Saint  James,  in  the  said  borough. 
— An  assessment  made  in  pursuance  of  an  act  of  parliament 
passed  in  the  23d  year  of  his  majesty^s  reign,  for  granting 
an  aid  to  his  majesty  by  a  land-tax  to  be  raised  in  Great 
Britain  for  the  service  of  the  year  1783,  and  made  in  the 
following  manner: — 


SOI 


1784. 


Thb  Kino 

V. 

St.  James's. 


Names  of  Pro- 
pfietoxB* 

Names  of 
Oocupien. 

MThat  aascised, 
and  whevB 

Sumi. 

Aswased. 

Joili.Grigb7,Eiq. 

East  Gate  Street 
Tenemeot 

£.  s.  d. 
4    0    0 

£.  s.  d. 
0    4    0 

All  the  other  assessments  are  made  in  like  manner.  The 
collectors,  who  are  parishioners,  demanded  the  said  tax  so 
assessed  of  the  pauper,  who  paid  the  same,  and  they  gave 
him  a  receipt  for  it  in  the  usual  printed  form,  in  the  words 
following,  viz.—''  The  25th  day  of  December^  1788,  re- 
ceived  of  Mr.  Samuel  Purkis  the  sum  of  four  shillings;  so 
much  being  assessed  on  the  landlord  for  the  third  quarterly 
payment,  pursuant  to  an  act  of  parliament  for  granting  an  aid 
to  his  majesty  by  a  land-tax  to  be  raised  in  Great  Britain 
for  the  service  of  the  year  1783.  By  John  ZMwrencef  G>I- 
lector.    £0.  4s.  Od." 

Upon  this  evidence  the  Sessions  adjudged  that  the  pauper 
by  the  above  rating  and  payment  had  acquired  a  settlement 
in  St.  Jameis. 

Mingay  showed  cause  against  the  rule  for  quashing  the 
order  of  sessions.  By  determining  the  settlement  to  be  in 
St.  Jameses  J  Bury,  the  Sessions  have  drawn  their  conclusion 
that  the  tenant  is  rated,  and  not  the  landlord.  It  is  deter- 
mined that  the  land-tax  is  a  tenants  tax,  and  not  a  landlord's 
tax ;  and  therefore  at  the  time  the  rate  was  made  the  tenant 
was  the  person  rated.  This  could  not  be  affected  by  what 
happened  afterwards  between  the  collector  and  the  pauper. 


r. 
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1784.       '^^^  ^^^^  ^^  ^^^  language  of  the  assesssor :  the  receipt  is  only 
^^^^.^^       the  language  of  the  collector.     In  fact,  the  receipt  ought 
Thb  Kino    not  to  have  been  made  use  of  at  all. 

V-  ^  Adair  and  Le  BlanCj  conlra.  The  rate  is  made  doubtful 
St.  James's.  ^^  ^j^^  f^^  ^f  j^.  uncertain  which  is  meant  to  be  assessed, 
whether  the  landlord  or  the  tenant ;  therefore  it  is  to  be  ex- 
plained by  extrinsic  circumstances.  The  receipt  explains  the 
doubt,  and  shows  that  it  was  the  landlord  who  was  meant 
to  be  assessed.  In  fact,  here  is  not  a  rating  or  payment  by 
the  tenant.  If  the  tenant  is  assessed,  he  certainly  did  not 
pay,  for  the  receipt  expresses  that  the  landlord  paid.  A 
pauper  cannot  gain  a  settlement  unless  he  pays  as  well  as^is 


Lord  Mansfield. — The  landlord  or  tenant  may  dther 
of  them  be  assessed.  If,  on  the  face  of  the  rate,  it  does  not 
appear  which  is  assessed,  primdjacie  it  is  the  tenant ;  for  it 
is  a  tenant'^8  rate.  But  this  primd  facie  evidence  may  be 
rebutted ;  and  here  is  a  strong  piece  of  evidence,  coming  out 
of  the  tenant's  hands»  which  proves  that  the  landlord  was 
the  person  rated. 

BuLLER,  /. — The  receipt  is  strong  evidence  (as  put  by 
Mr.  Adair)  against  both  the  rating  and  paying  by  the 
tenant. 

Rule  absolute. 


Thuraday,  S1D6IBR  V.  AlDUS. 

25th  Norember. 

92Z^^^    -*■  ^^^  ^*®  *"  action  of  debt  upon  a  bond.    On  Soiurdcof^ 

indentare  men.    the  20th  of  November ,  Mingay  obtained  a  rule  to  show 

*^f?.*"  ^      cause  why  the  plaintiiT  should  not  be  ordered  to  irive  the 
condition  of  A       ^-j*:  '^i  »  ••!  ?. 

bond,  but  the     defendant  oyer^  and  a  copy  of  a  certain  indenture  of  assign- 

^^^"*"  ^tT^"  '"^^^  mentioned  in  the  condition  of  the  bond  on  which  the 

indentttie  to  be    action  was  brought,  and  why  thereupon  the  defendant  should 

grento  the  de-  ^^^  \^  ^^  liberty  to  plead  de  novo,  and  for  the  stay  of  pro- 

ceedhigs  in  the  mean  time. 

This  rule  was  founded  on  an  affidavit  of  the  defendant, 

that  the  condition  of  the  bond  was  to  perform  the  covenants 

in  a  deed  of  assignment  of  his  fees  and  income  as  one  of  the 

cursitors  of  the  Court  of  Chancery;  that  this  deed  was  in 

the  custody  of  the  plaintiff,  his  attorney,  or  agent;  and  that 


TWENTY-FIFTH  GEORGE  III. 

tbe  defendant  found  it  absolutely  necessary  to  have  a  copy       1784. 

of  it  before  he  could  plead :  that  being  pressed  for  a  plea, 

he  had  pleaded  a  judgment  recovered,  in  order  to  prevent  . 

judgment  being  entered  up  against  him,  and  had  demanded 

oyer  and  a  copy  of  the  plaintiff,    who  had  not   complied 

with  such  demand :  that  he  was  advised  that  he  had  a  good 

defence. 

Law  now  showed  cause  against  the  rule,  and  produced  an* 
affidavit  of  the  plainti£P^8  attorney,  stating,  that  the  de- 
fendant had  craved  and  had  oyer  and  a  copy  of  the  bond 
and  condition ;  that,  at  the  same  time,  a  plea  had  been  de- 
manded; that  the  defendant  having  pleaded  a  judgment 
recovered,  a  rule  was  served  upon  him  to  abide  by  his  plea, 
or  to  plead  such  other  plea  as  should  not  be  waved ;  that  no 
demand  of  oyer  and  a  copy  of  the  deed  of  assignment  was 
made  till  after  the  defendant  had  pleaded,  and  the  rule  to 
plead  was  expired,  and  the  paper-book  was  made  up  and 
delivered  to  the  defendant. 

Law  then  stated  that  oyer  cannot  be  had  of  an  instru« 
ment  of  which  no  prqfert  is  made;  and  that  itprqfert  ought 
to  have  been  made,  and  had  not  been  made,  that  would  have 
been  a  ground  of  demurrer :  that  a  mere  reference  on  the 
record  to  an  instrument  does  not  entitle  a  party  to  oyer  €i 
that  instrument. 

To  this  the  Court  assented,  but  held,  that  the  defendant 
ought  to  have  a  copy  of  the  deed,  and  seemed  to  think  the 
sham  plea  was  justifiable,  for  the  purpose  of  gaining  time  to 
procure  such  copy. 

The  rule,  therefore,  was  made  absolute,  that  the  plaintiff, 
or  his  attorney,  should  forthwith  deliver  to  the  defendant  a 
copy  of  the  deed  of  assignment,  he  paying  aieasonable  price 
for  the  same ;  that  the  defendant  thereupon  should  have 
leave  to  plead  de  novo  instcmter ;  and  that  the  cause  should 
be  tried  at  the  sittings  after  term ;  and  if  the  plaintiff  should 
recover,  he  should  be  at  liberty , to  tax  his  costs,  sign  judg- 
ment, and  take  out  execution  as  of  the  present  term  (a). 

(d)  So  in  a  case  cited  by  Mr.  the  plaintiff  give  a  copy  of  tbem, 

Tidd,  Pr,  635,  8th  ed.,  //.  21  on  an  affidavit  that  defendant 

Geo.  3,  K.  B,y  it  was  held,  that  has  no  copy, 

in  an  action  on  a  bond  in  which  The  practice  with  regard  to 

articles  are  referred  to,  oyer  of  granting  inspection  and  copies 

the  bond  may  be  demanded,  but  of  documents  in  the  hands  of  the 

not  of  tlie  articles,  though  time  other  party  does  not  seem  well 

to  plead  may  be  obtained  till  settled.  In  Jevcns  v.  Harridge, 
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M.  18  Car.  2,  1  Satmd.  9,  it  is 
said  that  the  Court  will  some- 
^^^^  times  compel  the  plaintiff  to 
oiBGiBR     ^^^  ^  ^py,  ^£  ^^  indenture  to 

.  ^*  tile  defendant,  if  he  swears  that 

ALDUS.         jjg  jjg^gj.  jj^  ^jjg  p^^^   ^j.   ^jj^^ 

he  has  lost  it ;  but  this  is  from 
the  favour  of  the  Court,  and  not 
of  right.  So  where  plaintiffs 
appli^  to  read  and  take  a  copy 
of  an  indenture  in  the  hands  of 
the  defendants^  containing  cove- 
nants on  which  they  intended 
to  proceed^  one  part  of  the  in- 
denture only  having  been  exe- 
cuted^ the  Court  granted  the 
application.  Blakey  v.  Porter^ 
M.  49  Geo.  3,  C.  B.  1  Taunt 
386.  So  in  Bateman  r.  Phillips, 
M.  52  Geo.  3,  C.  B.,  4  Taunt. 
157,  the  Court  ordered  the  de- 
fendant to  produce  an  instru- 
ment in  his  possession,  in  order 
that  the  plaintiff  might  get  it 
stamped^  though  the  latter  was 
no  party  to  the  instrument.  A 
similar  rule  was  granted  in 
King  V.  A'my,  M.  53  Geo.  3, 
C.  B.y  4  Taunt.  667,  where 
only  one  part  of  an  indenture 
baa  been  executed  by  plaintiff 
and  defendant,  whicn  was  in 
custody  of  the  defendant.  In  a 
later  case  a  similar  rule  was 
granted,  though  the  defendant, 
in  whose  possession  the  in- 
denture remained,  had  never  exe- 
cuted it  J  Morrow  r.  Saunders, 
T.  59  G.  3,  C.  B.,  \  B,  8i  B. 
318  5  3  Moore,  671,  S.  C; 
and  in  an  action  against  a 
sworn  broker  of  London  for 
iieg^igcnoe  in  making  a  con- 
tract, the  Court  compelled  htm 
to  produce  his  books,  in  order 
to  enable  the  plaintiff  to  inspect 
and  take  a  copy  of  the  contract; 
Brotxming  v.  Aylwin,  T.  8  Geo. 
4,  K.  B.,  7  B.kC.  204. 


In  other  cases  the  Court  has 
refused  the  application,  unless 
it  appears  that  the  party  in  pos- 
session of  the  deed,  &c.  holds  it 
in  some  manner  as  a  trustee  for 
the  other.  Thus  where  two 
parts  of  a  charter-party  were 
executed,  and  one  part  was 
lost  at  sea,  the  Court  refused  to 
make  the  party  in  possession  of 
the  other  produce  it.  Street  v. 
Brtrom,  T.  55  Geo.  3,  C.B., 
6  Taunt.  302.  So  in  an  action 
for  breach  of  an  agreement  to 
enter  into  partnership,  where 
the  plaintiff  applied  to  bspect 
the  partnership  deed  which  he 
had  refused  to  execute,  and 
which  was  in  the  possession  of 
the  defendant,  the  Court  refused 
the  application,  observing  that 
the  principle  established  by  all 
the  cases  is,  that  a  party  can 
only  be  compelled  to  produce  a 
deed  where  he  holds  it  as  a 
trustee  for  another;  Ratcl^e 
v.  Bleasby,  T.  6  Geo.  4,  C.  B. 
3  Bing.  148.  So  where  the 
plaintiff  had  no  copy  or  counter- 
part of  the  lease  on  which  be 
was  suing  the  defendant,  and 
the  attorney  who  drew  the  lease 
and  counterpart  had  absconded, 
the  Court  refused  to  compel  the 
defendant  to  produce  the  lease 
in  his  possession ;  Lord  Port- 
more  v.  Goring,  E.  8  Geo  4, 
a  B.,  4  Bingh.  152.  So  the 
Court  will  re&se  an  application 
by  the  defendant  to  be  allowed 
to  inspect  the  plaintiff^s  title- 
deeds.  Pickering  v.  Noues,  M. 
3  &  4  Geo.  4,  K.  B.,  \  B.kC. 
262;  2D.  &  iJ.  386,  iS.  C- 
see  Brown  v.  Rose,  T.  55  Geo. 
3,  C.  jB.,  6  Taunt,  283 ;  Rejfr. 
Sherif  of  Chester,  T.  49Geo.3, 
K.  B.,  1  ChiHy,  476. 
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Smith  v.  Ck>TTEB£LL. 


Friday, 
26thNo¥anber 


v>IN  TTiursdtHff  the  11th  o{  November^  upon  the  motion 
of  ErskinCy  a  rule  was  granted  against  Cotterett,  an  attor- 
ney-at-law,  to  show  cause  why  he  should  not  restore  to 
Smiih  the  title-deeds  of  a  messuage  in  mortgage  to  him. 

Smith  swore  that  the  deeds  were  left  by  him  with  Cot- 
terett  for  his  advice  and  opinion. 

Baldmn  now  showed  cause  on  an  affidavit  of  CottereWs 
contradicting  SfniA\  and  stating  that  the  deeds  had  been 
delivered  to  him,  not  for  his  opinion,  but  to  be  given  to 
another  person  (the  heir-at-law  of  the  estate),  and  that  he 
had  given  them  to  that  person  accordingly,  and  insisted  that 
the  Court  could  not  interpose,  as  there  was  a  cause  depend- 
ing to  which  the  deeds  related,  neither  had  they  been  de- 
livered in  any  cause. 

Lord  Mansfield. — That  is  not  a  sufficient  reason  why 
the  rule  should  not  be  made  absolute.  It  would  be  often 
very  proper  for  the  Court  to  compel  attorneys  or  counsel  to 
restore  papers  which  have  been  delivered  to  them  for  their 
opinion,  or  in  the  way  of  business,  though  not  in  any  cause. 
But  in  the  present  instance,  on  the  particular  circumstances 
disclosed  in  the  affidavits,  the  rule  cannot  be  supported. 

The  rule  discharged  {a).  - 


The  Court  wfll' 
not  order  an  au 
tomej  to  deUver 
up  deeds  which 
he  twears  were 
delivered  to  hhn 
finra  special 
purpose,  which 
he  has  fulfilled. 


(a)  Where  the  deeds  had  been 
deposited  with  an  attorney  who 
had  engaged  to  deliver  them  up, 
the  Court  of  Kin^s  Bench  com- 
pelled him  to  do  so.  Strong  v. 
Howe,H.  11  Geo.  \,  K.  B,,  I 
Sir.  621;  Hughes  v.  Mayre, 
E.  29  Geo.  3,  3  T.  R.  275, 
S.  P.  And  where  an  attorney 
had  been  employed  by  an  ad- 
ministrator to  collect  effects, 
&c.,  the  Court  compelled  him 
to  render  an  account,  and  to 
deliver  up  the  papers,  though 
he  had  not  been  employed  to  con- 
duct any  suit,  &c.  In  the  matter 


of  Aitkin,  M.  I  Geo.  4,  K.  B., 
\  B.  iiA.  47i   De  Woolfe  v. 

,  2  Chitty,  68,  S.  P. ;  In 

the  matter  of  Knight,  M.  3  G.  4, 
C.  B.,  1  Bingh.  91 ;  Langshw 
V.  Cox,  I  Chitiy,  98. 

But  where  the  documents 
have  not  been  placed  in  the 
hands  of  the  party  in  his 
character  of  attorney,  the  Court 
will  not  order  him  to  deliver 
them  up,  but  will  leave  the 
party  to  his  remedy  in  equity. 
Cocks  V.  Harman,  k.  45  G.  3, 
K.  B.,  6  East^  404.  And  even 
where  a  lease  had  been  put  into 
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COTTBRBLL. 


the  hands  of  an  dtUonej,  in 
order  to  prepare  an  assignment, 
there  being  no  cause  depending, 
the  Court  refused  to  order  him 
to  deliver  them.  In  the  matter 
of  Lowe,  H.  47  Geo.  3,  K.  B., 
8  Ease,  238 ;  but  see  4  ^.  &  A. 
49. 

And  where  an  attorney  holds 
a  deed  as  trusteot  the  Court 
will  not  order  him  to  deliver 
it  up.  Pearson  v.  Sutton, 
H.  64  Geo.  3,  C.  B.,  5  Taunt. 
364. 

Where  something  is  to  be 
done  for  which  a  mandamus 
iroaldlie,  aaddiveringiip  court 
rolisi,  &c,  the  Coiurt  will  inter- 


fere in  a  summary  manner^  and 
direct  it  to  be  done.  Hughes  r. 
Mayrt,  K  29  Geo.  3,  3  T.  R. 
275 ;  Ejt  parte  Grubb,  M.  54 
Geo.  3,  5  Taunt.  206;  Ejt 
parte  Corpus  Christi  CidL,  E. 
55  Geo.  3,  6  Taunt.  105 ;  and 
see  Lujpmore  y.  Lethbridge,  T. 
3G.4,5B.&  A.  898. 

When  bills  of  exchange  hare 
been  delivered  to  an  attorney  to 
get  discounted,  the  Court  will 
compel  him  either  to  deliver  up 
the  bills,  or  to  pay  over  the  pro- 
ceeds, though  he  has  not  been 
employed  in  any  suit.  Eje  parte 
HaU,  C.  B.,  M.  3  Geo.  4,  7 
B.  Moort,  437. 


MoodAf, 
29th  November. 

In  an  action  for 
work  and  U- 
bonr,  the  Court 
will  compel  the 
plaintiff's  at. 
tomejr  to  give  a 
notem  writimr 
of  the  plaintiff't 
trade  and  le- 
8idence,andalao 
to  give  a  view  of 
theplaintiiC 


CoLLiMsoN  V.  Gill. 

UN  Friday  J  the  26th  of  November^  Baldwin  obtained  a 
rule  to  show  cause  why  the  plaintiff's  attoraey  should  not 
give  a  note  in  writing  to  the  defendant'^s  attorney,  acquaint- 
ing him  who  the  plaintiff,  was,  of  what  profession,  trade, 
or  business,  and  where  he  dwelt ;  and  why  the  defendant, 
his  attorney  or  agent,  should  not  have  leave  to  have  a  view 
of  the  plaintiff  in  London  on  giving  notice  for  that  purpose. 
This  rule  was  granted  on  an  affidavit  of  the  defendant's 
attorney,  stating,  that  the  action  appeared,  by  the  declara- 
tion, to  be  for  work  and  labour  done  at  the  defendants  re- 
quest and  on  his  retainer,  by  the  plaintiff  as  a  seaman  on 
board  the  defendants  ship;  that  the  defendant  had  paid 
a  specified  sum  of  money  into  court,  which,  with  what 
he  had  besides  paid  to  the  plaintiff  ^s  order,  was  all  he  was 
entitled  to,  being  the  ][Mroportion  of  wages  due  to  him  to  the 
time  he  had  quitted  the  defendants  ship,  which  he  had  done, 
and  entered  successively  on  board  several  others,  and  par- 
ticularly one  in  Jamaica^  by  another  name;  and  that  the 
defendant's  attorney  asked  the  person  who  delivered  the 
issue  where  the  plaintiff  lived,  who  said  he  did  not  know, 
but  that  he  was  in  London,  having  seen  him  a  day  or  two 
before. 
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^tarday,  Tj^j.  ^ing  V.  the  Inhabitants  of  Stretton  (a). 

2i5SrIfrf!ge  William  COATES,  with  his  wife  and  two  children, 
ii  hired  out  by  were  removed  from  the  parish  of  Dalbury^  in  Derbyshire^ 
J^J^jJ^^  to  the  parish  of  Stretton,  in  the  county  of  Stafford.  Upon 
•acceniTelv,  the  an  appeal  to  the  Court  of  Quarter  Sessions  for  Derbyshire^ 
Sf  wa^md^  the  order  of  removal  was  confirmed,  subject  to  the  opinion 
an  allowance  for  of  this  Court  upon  the  following  state  of  facts, 
and^ebw re-  '^^^  pauper'^s  father  came  into  the  parish  of  Tutbury 
taming  to  his  several  years  before  the  pauper's  birth  under  a  certificate 
fllntti.*^mfia  ^'^^  Stretton.  About  the  age  of  13  the  pauper  was  hired 
no  emandp*.  •  by  his  father  to  Mrs.  Hains,  in  the  parish  of  Handbuty^  for 
***  61  weeks,  which  he  served;   then  to  Hannah  Eyre,  of 

Overseal,  in  Leicestershire,  for  the  same  time,  which  he 
served ;  then  to  one  Brown,  in  Tutbury,  also  for  the  same 
time,  which  he  served.  At  the  expiration  of  this  last  service 
of  51  weeks  at  Tutbury,  he  made  some  sort  of  agreement, 
without  the  knowledge  of  his  father,  to  serve  the  said 
Brown  for  other  51  weeks;  but  the  father  being  informed 
thereof  applied  to  Brown,  and  said  his  son  should  not  serve 
him  unless  he  would  consent  to  raise  his  wages.     Brawn 

(a)  S.C.2Bott,Sl,6thed. 


lion. 
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of  emancipatioD  the  son  was  either  married  or  had  a  home 
elsewhere. 
Thb  Kino        Lord  Mansfield. — You  have  omitted  that  the  father 
let  him  out  and  received  his  wages,  and  also  washed  for 
him. 

BuLLER,  Justice. — ^AU  the  cases  say  emandpaiedj  which 
means  set  at  liberty.  This  father  exercised  his  authority  in 
every  instance. 

Per  tot  Cur. J  without  hearing  the  other  side, 

Orders  quashed  (i/). 


Strbtton. 


(rf)  So  in  Rex  v.  CMing" 
bourne  Duchy  H,  31  Geo.  3, 
4  T.  R.  199,  it  was  held  that  a 
son  leaving  his  father's  family 
at  nineteen^  and  serving  a  year 


under  a  hiring  for  a  year,  but 
gaiDiDg  DO  settlement  thereby, 
and  returning  again  under  21, 
was  not  emancipated  ;  and  see 
the  cases  cited  jR.  v.  Lang  Wit- 
tenham,  supra. 


ThundAy, 
27tb  Janiuuy. 

It  is  DO  ground 
for  stojing  the 
trial  or  an  action 
on  apromissoiy 
note  given  for 
the  amount  of  a 
penalty  levied 
under  the  re- 
venue lawi,  that 
the  party  on 
whose  evidence 
the  conviction 
proceeded  has 
been  indicted 
for  perjury,  and 
a  true  bill 
found. 


Atshefobd  V.  Charlott. 

X  HIS  was  an  action  on  a  promissory  note,  and  RusseU 
moved  to  stay  the  trial  on  the  ground  that  the  note  was 
given  by  the  defendant  for  the  penalty  of  <£ 25,  in  which  the 
defendadit  had  been  convicted  under  the  revenue  laws  upon 
the  evidence  of  the  plaintiff,  that  the  plaintiff  had  nnce 
been  indicted  for  perjury,  and  that  a  true  bill  had  been 
found  on  the  evidence  of  two  persons  who  were  present  at 
the  time  at  which  the  plaintiff  swore  the  offence  was  com- 
mitted. The  object  of  the  motion  was  to  put  off  the  trial 
of  the  action  till  the  indictment  should  be  tried,  in  order  to 
use  the  conviction  to  impeach  the  consideration  of  the  note. 
Per  Cur.  The  conviction  in  the  penalty  was  the  con- 
sideration of  the  note,  and  that  will  subsist  even  if  the 
plaintiff  should  be  convicted  of  peijury,  and  can  never  be 
got  rid  of.  Besides  it  would  be  dangerous  to  suffer  the 
merits  of  a  civil  suit  to  be  tried  in  an  indictment,  where  the 
party  may  be  a  witness. 

Rule  refused  (a). 

(a)  So  the  G)urt  of  Kings  the  trial  of  an  indictment  for 
Bench  refused  to  stay  execution  perjury  against  two  of  the 
ailter  verdict  and  judgment  until    plaintiff's  witnesses.    Warwick 


1785. 
Thb  Kino 


Elslack. 


master  shall  want  a  servant  is  a  hiring  for  a  year.]  In  one 
case  a  contract  expressed  to  be  at  will  was  said  to  be  a 
general  hiring.  See  Rex  v.  Siockbridge  (J).  Whenever  the 
time  is  not  made  less  than  a  year,  it  is  a  hiring  for  a  year, 
which  is  the  only  hiring  known  to  the  law.  The  wages 
being  payable  weekly  clearly  makes  no  difference.  The 
pauper  being  a  menial  servant,  her  hiring  was  in  its  nature 
a  hiring  for  a  year.  In  Rex  v.  Debham{c)  the  hiring  would 
have  been  held  general  if  it  had  not  been  for  the  agreement 
for  an  additional  sixpence.  In  Rex  v.  BeUh  Eastan  {d)  the 
Court  went  further,  for  there  was  a  doubt  in  that  case 
whether  there  was  any  retainer  at  all. 

Bearcrqfif  in  reply. — My  admission  has  been  misunder- 
stood. A  general  hiring  at  weekly  wages  is  sufficient,  but 
here  the  clause  ^^  for  as  long  a  time,"  &c.  negatives  a  hiring 
for  a  year. 

Lord  Mansfield.— ^  A  general  hiring,  without  any  limita- 
tion of  time,  is  a  presumed  hiring  for  a  year;  but,  like  every 
other  presumption,  it  may  be  explained  by  circumstances. 
Here  it  is  clearly  not  a  hiring  for  a  year.  It  is  a  hiring  at 
the  will  of  the  master,  subject  to  an  agreement  for  weekly 
wages,  which  would  prevent  a  dismission  in  the  middle  of 
a  week. 

Orders  confirmed  (e). 


(b)  M.  14  Geo.  3,  Burr.  S.  C. 
759 ',  but  that  point  does  not 
appear  there. 

(c)  M.  10  Geo.  3,  Burr.  S.  C. 
653. 

((/)  Af.  l6Geo.3,  Burr.  S. C 
823. 

(e)  So  a  hiring  for  as  long 
time  as  the  pauper  pleases  is 
not  a  hiring  for  a  year.  Rex  v. 
Trowbridge,  1816,  cited  3B.Sc 
C.462.  So  where  the  pauper  was 
hired  for  meat  and  clothes  as 
long  as  he  had  a  mind  to  stop. 


Rex  V.  Christ's  Parish,  M.  5 
Geo.  4,  3  B.  &  C.  459.  So 
also  where  the  Sessions  found 
that  the  pauper  hired  him- 
self, that  DO  wages  or  earnest 
were  given,  but  he  was  to  ha?e 
what  he  could  get  as  ostler, 
lodging  and  bonding  in  his 
master's  house,  and  thai  either 
the  master  or  servant  might 
have  determined  the  service 
Ufhen  they  pleased.  Rex  v. 
Great  Bowden,  T.  8  Geo,  4,  7 
B.  &  C.  249. 
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Mack  AY,  Executor  of  Dubmo,  v.  Mackbeth,  Administrator^       Tuesday, 
with  the  Will  annexed,  of  Sir  John  Shelley,  Bart,  (a)      ^'^  February. 

XhE  plaintiff,  in  an  action  of  covenant,  declared^  as  exe-  a  lease  to^.  A., 
cutor  of /ant^^2>i^mo,against  the  defendant,  as  administrator,  Jj*  executors, 
with  the  will  and  codicil  annexed,  of  the  late  Sir  John  SheUeyy  and'so  from 
Baronet,  and  who  in  his  lifetime,  and  at  the  time  of  his  death,  ^*^***  ^e  «J 
was  assignee  of  his  late  father  Sir  John  Shelley,     The  de-  it  shall  please 
claration  contained  two  counts.    The  first  count  stated,  that  ^  p**^^e- 
by  a  lease  bearing  date  the  8th  of  November,  1748,  between  tutors,  ftc,  does 
the  Honourable  Thomas  Hervey  and  James  Dumoy  Hervey  ^^^^J!"^ 
demised  to  Durno  (among  other  premises  in  the  lease  men-  but  vests  in  his 
tioned)  a  certain  dwelling-house  in  Jermyn-street,  together  J^^JI^t'from  year 
with  several  goods  and  utensils,  to  hold  to  him,  his  executors,  to  year  may 
administrators,  and  assigns,  from  Michaelmas  then  last  past  ^yewsT**  ^ 
for  SI  years,  at  and  under  certain  rents  and  covenants  therein 
mentioned :  that  Hervey  thereby  for  himself,  his  executors, 
administrators,  and  assigns  promised  and  agreed  to  renew 
the  said  term  for  £1  years  more  on  receiving  six  months^ 
notice  in  writing  previous  to  the  determination  of  the  said 
term  from  the  lessee,  his  executors,  administrators,  or  as- 
signs, of  their  desire   to  have  such  renewal,  at  the  costs 
and  charges  of  Durno :  that  Dumo^  by  virtue  of  the  said 
lease,  entered  into  and  became  and  was  possessed  of  the  pre- 
mises, together  with  the  said  right  of  renewal :    that   six 
months  before  the  expiration  of  the  term,  viz,j  on  the  S5th 
of  March  J  1769,  he  demanded  such  renewal :  that  having 
made  such  demand,  by  an  indenture  bearing  date  the  9th 
of  September^  1770,  between  him  and  Sir  John  Shelley ,  the 
father  of  Sir  John  Shelley^  to  whom  the  defendant  was  ad- 
ministrator, Dumoy  for  the  considerations  therein  mentioned, 
demised,  set,  and  to  farm  let  to  the  said  Sir  John  Shelley y 
the  father,  his  executors,  administrator,  and  assigns,  the 
said  dwelling-house,  to  hold  the  same,  with  the  said  goods 
and  utensils,  to  him,  his  executors,  administrators,  and  as- 
signs, for  21  years  from  Christmas  then  last  past,  subject 
nevertheless  to  a  certain  proviso   in  the  said   indenture 

(rt)  S.  C.  2  ChUty  Rep.  461,  cited  3  T.  R.  13. 
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contained  for  vacating  and  detennining  the  last-menticiied 
demise  at  any  of  the  times  therein  mentioned;  yielding 
Mackat      and  paying  yearly  unto  Dumo,  his  executors,  administrators, 
and  assigns,  <f  96,  at  the  four  usual  quarterly  days.    The 
first  count  then  stated  a  covenant  by  Sir  John  Shelley^  for 
himself,  his  executors,  administrators,  and  assigns,  for  pay- 
ment of  the  rent  to  Dumoy  his  executors,  administrators, 
and  assigns;  and  another,  by  the  same  to  the  same,  for 
maintaining  and  keeping,  and,  at  the  end  or  sooner  deter- 
mination of  the  said  term,  surrendering  and  yielding  up  the 
said  premises  in  repair  to  DumOy  his  executors,   admini- 
strators, or  assigns :    then  a  covenant  by  Dumo^  for  him- 
self, his  executors,  administrators,  and  assigns,  that  if  Sir 
John  Shelley^  his   executors,   administrators,  or  assigns, 
should  give  six  months^  notice  in  writing  previous  to  the 
end  of  the  first  seven,  eleven,  or  fourteen  years,  of  their  m- 
tention  to  quit,  the  said  lease  should  at  the  end  of  such  six 
months  become  void  and  null  to  all  intents  and  purposes : 
that  Sir  John  Shelley^  by  virtue  of  the  said  demise  to  him, 
entered  and  became  and  was  possessed  of  the  premises; 
and  that  afterwards,  viz.  on  the  1st  oi  Jcmuaryj  1779,  all 
the  estate,  right,  title,  term  of  years  then  to  come  and  unex- 
pired, interest,  property,  profit,  claim,  or  demand  whatso- 
ever, of  the  said  Sir  Jclm  SheUeyy  the  father,  in  the  pre- 
mises by  assignment  thereof  legally  made,  came  to  and 
vested  in  Sir  John  SlieUey^  the  son,  by  virtue  whereof  he 
entered  into  and  became  possessed  thereof:   that  Ditmo, 
being  entitled  to  such  renewal,  in  the  lifetime  of  Sir  John 
Shelley^  the  son,  to  wit,  on  the  1st  o{  February,  1779,  died, 
having  first  made  his  will,  and  appointed  the  plaintiff  his 
executor :  that  he  duly  proved  the  will,  and  took  upon  him- 
self the  burden  of  the  execution  thereof,  and  thereby  became 
possessed  of  and  entitled  to  the  said  right  of  renewal  and  all 
other  the  interest  of  Dumo  in  the  said  premises,  whereof 
afterwards  the  said  Sir  John  Shelley,  the  son,  had  notice : 
that  the  said  Sir  John  SheUey,  the  son,  six  months  before 
the  end  of  the  first  fourteen  years  of  the  term  so  demised  to 
his  father,  to  wit,  on  the  19th  of  June,  1783,  gave  unto  the 
plaintifi^,  as  such  executor,  notice  in  writing  that  he  would 
quit  the  premises  at  Christmas  next  ensuing:   that  Sir 
John  Shelley,  the  son,  having  given  such  notice,  the  de- 
fendant, as  such  administrator  as  aforesaid,  to  wit,  on  the 
i^fith  of  December,  1783,  quitted  and  delivered  up  the  pos- 
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from  year  to  year  for  so  long  time  as  it  should  please  the  said 
ThonuM  Hervey  and  Dumo,  his  executors,  administrators, 
and  assigns ;   by  virtue  of  which  demise  Dumo  entered 
and  became  and  was  possessed ;  and  that  bring  so  possessed, 
by  a  certain  indenture,  bearing  date  the  5th  of  September^ 
1770,  between  him  and  Sir  John  SheUey^  the  father,  &c 
(stating  exactly  the  same  lease,  provisoes,  and  covenants 
with  those  set  forth  in  the  first  count,  and  also  the  same  as- 
signment to  the  son) :  that  the  said  Sir  John  SheUet/y  the 
son,  being  so  possessed,  and  the  said  last-mentioned  demise 
to  Durno  being  ^tiU  continuing^  the  said  Dumo  afterwards, 
viz.  on  the  1st  of  February ^  1779,  died,  having  first  made 
his  will,  and  appointed  the  plaintiff  his  executor :  that  he 
duly  proved  the  will,  and  took  upon  himself  the  burden  of 
the  execution  thereof,  and  thereby  became  and  was,  and  that 
he  still  was,  possessed  of  all  the  estate  and  interest  of  the 
said  Durno  in  the  premises  at  the  time  of  his  death,  whereof 
the  said  Sir  John  Shelley^  the  son,  afterwards,  and  before 
any  of  the  breaches  of  covenant  thereinafter  mentioned,  had 
notice :   that  the  said  demise  so  made  to  the  said  Dumo 
and  his  executors  as  last  aforesaid  was  8tiU  continuing: — 
then  were  alleged  the  same  notice  to  quit  by  Sir  John 
SheUey,  the  son,  the  same  surrender  by  the  defendant,  the 
same  performance  by  Durno  and  Mackay  of  all  things  cove- 
nanted to  be  performed  by  Dumo^  his  executors  and  admi- 
nistrators, in  the  lease  from  him  to  Sir  John  Shelley^  the 
father,  and  the  same  breaches  by  the  son  and  the  defendant 
of  the  covenants  for  the  payment  of  rent  and  for  repairs,  as 
in  the  first  count. 

The  defendant  demurred  specially  to  both  the  coimts. 

As  causes  of  demurrer  to  the^r^^  count  he  showed: — 

1.  That  it  was  not  alleged,  nor  did  it  appear,  in  or  by  the 
said  count,  that  Dumo  in  his  lifetime  had  such  an  interest 
or  estate  of  and  in  the  premises  therein  stated  to  have  been 
demised  by  him  to  Sir  John  iSheUeyj  the  father,  at  the  time 
of  making  such  demise,  as  would  or  could  by  law,  on  the 
death  of  Dumo^  vest  in  the  plaintiff  as  his  executor,  so  as 
to  enable  him,  as  such  executor,  to  maintain  an  action  of  co- 
venant upon  breaches  of  covenants  contained  in  that  demise. 

2.  That  it  was  not  alleged,  nor  did  it  appear,  in  or  by  the 
said  count,  that  Dumo  in  his  lifetime  had  such  an  interest 
or  estate  of  and  in  the  said  premises  at  the  time  of  making 
the  demise  to  Sir  John  JSIuUey^  the  father,  as  would  or  oould 
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cnaUe  him  by  law  to  make  &uch  demute.  8.  That  it  ap- 
peared, in  and  by  the  said  count,  that  the  said  indenture  of 
demise  to  Sir  J(An  S/uUey,  the  father,  was  void  in  law,  in- 
asmuch as  Dumo  thereby  demised  the  premises  for  a  longer 
term  than  he  was  possessed  of  or  entitled  to  in  the  same. 
4.  That  it  was  not  alleged,  nor  did  it  appear,  in  or  by  the 
said  count,  that  Dumo,  at  the  time  of  his  death,  had  any 
estate,  right,  title,  or  interest  in  law  of,  in,  or  to  the  pre- 
mises. 5.  That  the  said  count  was  argumentative  in  this, 
that  the  plaintiff  had  therein  shown  that  he  had  duly  proved 
the  will  of  Dumo,  and  taken  upon  himself  the  burden  of 
the  execution  thereof,  and  had  thereby  become  and  was 
possessed  of  and  entitled  to  the  said  right  of  renewal  there- 
in mentioned,  and  all  other  the  interest  of  Dumo  in  the 
premises,  without  positively  alleging  or  showing  that  Dumo 
was  at  the  time  of  his  death  possessed  of  such  an  estate  or 
interest  in  law  in  the  premises  as,  on  his  death,  could  by 
law  vest  in  the  plaintiff,  as  his  executor,  for  the  purpose  of 
enabling  him,  as  such  executor,  to  maintain  any  action  of 
covenant  for  the  breaches  in  that  count  mentioned.  6.  That 
no  material  issue  could  be  taken  upon  such  argumentative 
pleading.  7.  That  the  breach  of  covenant  in  the  said  first 
count  firstly  assigned  was  double,  in  that  it  joined  and  at- 
tempted to  put  in  issue  two  matters,  viz.  what  rent  was  due 
from  Sir  John  Shelley,  the  son,  in  his  lifetime,  and  also 
what  was  due  from  the  defendant  as  administrator,  in  the 
same  breach.  8.  That  the  breach  in  the  said  first  count 
secondly  assigned  was  double,  in  that  it  joined  and  at- 
tempted to  put  in  issue  two  distinct  matters,  viz.  whether 
Sir  Jo/m  Shelley^  the  son,  in  his  lifeUme,  repaired  the  pre- 
mises, and  also  whether  the  defendant  surrendered  the  same 
to  the  plaintiff  properly  repaired.  9*  That  the  smd  second 
breach  was  contradictory  and  absurd  in  this,  that  it  stated 
that  Sir  John  Shelley,  the  son,  suffered  the  premises  to  be 
out  of  repair  until  the  determination  of  the  said  term, 
whereas  it  appeared  by  that  count  that  Sir  John  Shelley, 
the  son,  was  dead  before  the  said  determination  of  the  said 
term.  10.  That  the  said  first  count  was  in  other  respects 
insufficient,  informal,  and  absurd,  &c. 

The  very  same  causes  of  demurrer  were  repeated  to  the 
second  count. 

Baldwin,  in  support  of  the  demurrer,  made  two  points  : 
1.  On  the  first  count,  that  the  plaintiff  had  shown  no  legal 
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title  to  sue ;  2.  On  the  second  count,  that  the  title  of  the 
plaintiff  had  expired  before  the  breach  of  covenant 

The  principal  question  is  the  first,  whether  Madcay  has 
a  title  at  law  to  maintain  this  action.  It  is  not  suffideot 
that  he  should  have  a  right  in  equity.  [Lord  Mansfield. 
— Shall  a  tenant  enjoying  under  a  lease  dispute  his  land- 
lord's title  ?]  This  is  not  an  action  by  the  lessor  himself, 
but  by  an  executor,  who  must  show  himself  entitled*  Being 
an  action  on  covenants  running  with  the  land,  the  plaintiff 
must  show  a  legal  estate  in  the  land.  But  the  declaration 
does  not  state  even  what  estate  Mr.  Heroey  had,  from  whom 
the  title  is  derived,  but  merely  that  he  demised  to  Dumo; 
whereas  it  ought  to  have  shown  that  he  was  seised  in  fee. 
For  any  thing  that  appears  he  may  only  have  had  a  smaller 
term.  It  does  not  appear  that  DumOj  or  consequently  his 
executor,  had  a  right  to  the  further  term ;  for  such  renewal 
was  to  be  on  certain  conditions  as  to  the  expenses,  and  the 
declaration  only  states  a  demand  of  a  lease,  which  is  insuf- 
ficent  without  showing  a  tender  to  perform  the  condidons. 
But  the  principal  question  is,  whether  a  party  who  has  only 
a  right  to  demand  a  lease  which  has  never  been  executed  has 
such  an  interest  at  law  as  will  pass  to  his  executor.  It  is 
only  an  equitable  claim  at  most. 

The  objection  to  the  second  count  on  the  parol  demise 
is,  that  the  demise  ceased  on  the  death  of  either  party,  un- 
less such  death  happened  in  the  middle  of  the  year,  when  it 
would  cease  at  the  expiration  of  the  year.  Now  the  year 
expired  after  the  death  of  the  lessor,  and  before  the  aocruing 
of  the  breaches  of  covenant. 

Woodf  conira.'—U  either  count  is  good  it  is  sufficient  for 
the  plaintiff.  It  is  therefore  only  necessary  to  argue  the  de- 
murrer to  the  second  count.  There  is  no  doubt  as  to  the  jus- 
dee  of  the  case,  but  the  question  is,  whether  the  demise  from 
year  to  year  by  Dumo  determined  with  the  expiration  of  the 
year  after  his  death.  The  demise  is  not  to  Dumo  alone,  but 
to  DumOy  his  executors,  &c.,  for  so  long  as  he  and  his  execu- 
tors, &c.,  shall  please.  That  demise  does  not  determine  with 
the  death  of  Dumoy  but  continues  to  the  breach.  Sir  John 
Shelley,  the  son,  gave  notice  to  Dumo*B  executors  that  he 
would  deliver  up  the  premises  to  them,  and  in  pursuance  of 
that  notice  the  defendant  delivered  up  the  premises  to  the 
plaintiff.  Shall  the  defendant  now  be  permitted  to  say  that 
Dumo  had  no  title  ?     It  is  true  that  these  are  covenants 
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received  by  the  intestate  to  the  use  of  the  plaintiff,  and  to 
which  the  general  issue  was  pleaded)  came  on  to  be  tried 
before  Lord  Mansfield,  at  Guildhall^  at  the  sittings  after 
last  Michaelmas  Term,  when  a  verdict  was  found  for  the 
plaintiff,  with  £199  I3s.  6d.  damages  and  40.9.  costs,  sub- 
ject to  the  opinion  of  the  Court  on  the  following  case. 
Peter  Thomas  by  his  will,  dated  the  14th  of  October^ 

1779,  directed  that  the  plaintiff  and  the  intestate  should 
have  and  carry  on  his  trade  or  business  of  a  wine-merchant 
as  joint  and  equal  partners,  and  gave  and  bequeathed  to 
them  all  his  stock  in  trade  of  wines  and  spirituous  liquors 
which  he  should  be  possessed  of  at  the  time  of  his  death ;  and 
after  several  pecuniary  legacies,  he  gave  and  bequeathed  to 
the  plaintiff  and  his  wife  (who  is  since  dead)  all  the  rest, 
residue,  and  remainders  of  his  money,  goods,  chattels,  estate, 
and  effects  whatsoever  and  wheresoever,  whereof  he  should 
die  possessed,  or  whereof  any  other  person  or  persons  should 
be  possessed  in  trust  for  him  at  his  death,  and  appointed  the 
plaintiff  and  two  others  his  executors.  The  testator  died 
on  the  23d  o(  January,  1780.     On  the  2^  of  January, 

1780,  eighteen  pipes  of  wine  which  had  been  ordered  by 
the  testator  arrived  in  the  port  of  London,  and  the  arrival 
of  the  ship,  on  board  which  the  wines  were  laden,  was  re- 
ported before  his  death,  but  the  wines  in  question  were  not 
entered  or  declared  until  after  the  testator*s  death.  The 
plaintiff  paid  the  freight,  duties,  and  insurance,  amounting  to 
£399  7^.  U.,  upon  the  whole  of  the  wines,  without  prejudice 
to  the  question,  whether  the  same  should  be  paid  by  the 
specific  legatees  in  the  testator's  will. 

The  question  upon  this  case  was  stated  to  be,  whether 
the  freight,  duties,  and  insurance  were  payable  by  the 
plaintiff  and  the  other  specific  legatees  in  equal  proportions, 
or  by  the  executors  out  of  the  testator's  estate.  If  the 
Court  should  be  of  opinion  that  they  ought  to  be  paid  by 
the  specific  legatees,  then  a  verdict  to  be  entered  for  the 
plaintiff,  with  £199  ISs.  6^.  damages  and  costs;  but  if  the 
Court  should  be  of  opinion  that  they  were  payable  by  the 
executors  out  of  the  testator's  estate,  then  a  verdict  to  be 
entered  for  the  defendant. 

Baldwin,  for  the  plaintiff. — The  question  is,  whether 
this  was  a  debt  of  the  testator,  which  falls  upon  his  executors, 
or  a  charge  upon  the  legacy  which  the  legatees  must  pay 
before  the  legacy  can  be  enjoyed.     It  is  a  charge  upon  the 
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Plea  to  debt  on 
bond,  that  after 
the  making 
of  the  bond,  the 
plaintiff  by  a 
deed  of  defea. 
sanoe  bjhim 
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with  his  seal, 
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Slateh  V.  Cakne  (a). 

J^CTION  of  debt  on  a  bond  for  the  penal  sum  of  ^400. 
The  defendant,  after  craving  oyerj  and  setting  forth  the 
condition,  which  was  in  the  usual  form,  pleaded^  1.  Nan  est 
factum;  2,  That  the  plaintiff,  after  making  the  said  writing 
obligatory,  and  before  the  day  of  exhibiting  the  bill  of  the 
plaintiff,  viz.  on  the  Ist  of  January^  1784,  by  his  certain 
writing,  purporting  to  be  a  deed  of  defeasance^  by  him  made 
and  sealed  with  his  seal,  reciting  and  referring  to  the  bond, 
remised,  released^  and  quit-claimed  to  the  defendant  all  and 
all  manner  of  obligations,  bonds,  debts,  and  demands  what- 
soever, both  at  law  and  in  equity,  which  he  ever  bad  either 
solely  by  himself  or  jointly  with  any  other  person  or  persons 
whatsoever,  from  the  begkuiing  of  the  world  to  that  day,  and 
delivered  the  said  writing  of  d^easance  to  one  ^.  J3.  as  an 
escrowy  to  be  In/  him  safely  kept  under  thejbllomng  con- 
diiionf  that  is  to  say,  that  if  the  defencbnt  should,  withm 
fourteen  days  from  the  said  first  day  of  Jamtary^  io  the 
year  aforesaid,  perform  a  journey  to  the  city  of  Tark  m  doA 
about  the  busmess  of  the  plaintiff,  then  to  deKver  the  said 
writing  of  defeasance  to  the  defendant  as  the  deed  of  the 
plaintiff,  and  not  otherwise.  (Then  an  averment  that  the 
bond  mentioned  in  the  declaration  and  in  the  writing  of  de- 
feasance were  the  same.)  That  the  defendant  afterwards, 
and  within  the  fourteen  days,  performed  the  said  journey  to 
the  dty  of  YorTc  in  and  about  the  business  of  the  plaintiff; 
yet  the  plaintiff  afterwards,  and  after  the  defendant  had  so 
performed  the  said  journey,  and  before  A.  B.  could  deliver 
the  said  deed  of  defeasance  to  the  defendant,  fraudulently 
and  covenously  got  the  said  deed  of  defeasance  out  of  the 
hands  and  possession  of  the  said  J.  B.  into  the  hands  and 
possession  of  the  plaintiff,  and  still  kept  and  detained  the 
said  deed  of  defeasance  in  his  hands  and  possession,  and  re- 
fused to  deliver  it  into  the  defendant's  hands  and  possession, 
whereby  the  defendant  was  prevented  from  showing  the 
same  to  the  Court;  and  this  he  was  ready  to  verify,  &c* 
The  plaintiff  replied  to  the  second  plea,  that  the  said 

(fl)  Cited  2  T.  R.  442. 
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Lord  Mansfield. — The  replication  denies  the  executkm 
of  the  instrument :  that,  if  true,  makes  an  end  of  the 
whole. 

BuLLER,  Justice. — This  question  will  always  be  made  an 
engine  of  delay.  There  are  some  exceptions  to  the  rules  laid 
down  in  some  of  the  cases  cited.  Baynham  v.  Mathews  (d) 
has  been  adhered  to.  This  Court  there  said,  that  if  the 
plaintiff  would  have  been  contented  to  have  replied  in  the 
common  form,  without  a  traverse,  he  would  have  been  right 
in  concluding  to  the  country.  Some  cases  are  so  circum- 
stanced that  you  may  either  conclude  with  an  averment  or  to 
the  country;  but  in  such  cases  the  practice  has  determined 
which  method  shall  be  adopted.  Gardiner  v.  Fisher  {e); 
Sandford  v.  Rogers  {/). 

Here  there  could  be  no  inducement  for  want  of  new 
matter,  and  therefore  there  could  be  no  formal  traverse. 
It  therefore  comes  to  an  express  negative  and  affirmative,  in 
which  case  a  con6lusion  to  the  country  is  proper. 

Judgment  for  the  plaintiff  (^). 


{d)  B.  R,  T.  4  Geo.  2,  2 
S/r.87J. 

{e)  M.  1  Geo.  1,  cited  2 
T.  R.  443. 

(/)  M.  1  Geo.  1,  2  Wde, 
US;  2  r.  12.  443. 


(g)  See  Hedges  v.  Sandon, 
B.  R.,  E.  28  Geo.  3,  2  T.  R 
439;  and  the  cases  cited  1 
Saund.  103,  b{a),  5th  ed. 
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Salucci  and  Another  v.  Johnson. 

X  HIS  was  an  action  on  a  policy  of  insurance,  which  was 
tried  at  GuUdhaU,  at  the  sittings  after  last  Michaelmas 
Term,  before  Liord  Mansfield.  The  insurance  was  on 
the  ship  Thetis,  described  in  the  policy  *<  as  a  Tuscan 
ship,  on  a  voyage  from  Leghorn  to  London."^  A  verdict 
Vas  found  for  the  plaintiffs,  subject  to  the  opinion  of  the 
Court  on  a  case  which  stated  as  follows. 

The  plfdntiffs  were  Tuscan  subjects  resident  at  Leghomj 
and  were  the  sole  owners  of  the  ship  Thetis.  The  said  ship 
was  a  Tuscan  ship,  as  described  in  the  policy.  Her  caigo 
was  neutral  property,  consigned  to  merchants  in  London. 
On  the  31st  of  August,  1780,  the  ship  sailed  from  Leghorn 
on  the  voyage  insured,  and  on  the  14th  of  September  fol- 
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with  his  majesty,  he  was  pleased  to  conform  himself  there- 
with,  and  to  order  that  if  the  parties  petition  they  may  be 
heard.     Which  was  notified  to  them." 

This  sentence  was  appealed  from  by  the  captain  of  the 
Thetis;  and  upon  hearing  the  appeal,  it  was  reversed  :  but 
the  captors  appealing  from  the  sentence  of  reversal,  the 
same  was  reversed,  and  the  sentence  of  confirmation  finally 
confirmed. 

By  the  terms  of  the  case  reserved,  the  counsel  for  each 
party  were  to  be  at  liberty  to  refer  on  the  argument  to  the 
proceedings  at  large  in  the  courts  in  Spain.  If  the  Court 
should  be  of  opinion  that  the  plaintiffs  were  not  entitled  to 
recover,  a  nonsuit  to  be  entered. 

By  the  proceedings  it  appeared  that  the  facts  alleged  by 
the  captors  as  the  grounds  of  condemnation,  and  also  those 
stated  by  the  claimant  to  support  his  claim,  were  proved ; 
and  that  the  oflicer  of  the  court  called  the  auditor,  on  whose 
report  in  favour  of  the  captors  the  original  sentence  of  con- 
demnation was  founded,  seemed  to  have  been  of  opinion  that 
the  circumstance  of  hoisting  false  colours  was  warranted  by 
the  general  custom  of  nations,  and  was  not  therefore  a  suf- 
ficient justification  of  the  resisunce,  and  that  a  charter-party 
was  by  the  ordinances  made  essential  in  all  cases. 

Piggoti^  for  the  plaintiffs. — The  only  question  in  this 
case  is,  whether  the  Thetis  was  a  Tuscan  ship;  for  the  loss 
has  certainly  happened  by  one  of  the  risks  specifically  in- 
sui:ed  against  under  the  usual  words  *^  takings  at  sea, 
arrests,  restraints,  and  detainments  of  all  kings,  princes,  &c 
barratry  of  the  master  and  mariners,^  &c.  I  do  not  con- 
trovert that  this  policy  contains  an  averment  that  the  ship 
was  Tuscanf  tantamount  to  a  warranty.  The  Court  is 
therefore  to  consider  whether  any  thing  appears  in  the  pro- 
ceedings to  rebut  the  effect  of  the  fact  stated  in  the  case, 
xnx.  that  the  averment  was  true.  I  admit  the  position,  that 
a  sentence  of  a  Court  of  Admiralty  is  conclusive  as  to  every 
matter  it  imports  to  determine :  but  where  the  ground  on 
which  the  sentence  of  the  Admiralty  Court  proceeded  is 
ambiguous,  this  Court  will  open  the  question,  and  decide 
upon  the  truth  of  the  case  collected  from  other  evidence. 
I  also  admit  that  it  is  not  necessary  that  it  should  expressly 
appear  on  the  face  of  the  sentence  what  was  the  ground  of 
condemnation,  if  it  follows  from  the  proceedings  by  dear 
and  necessary  inference.     That  principle  was  estid)lisbed 
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have  been  a  ground  of  national  complaint  from  Sptun 
against  TiLScany^  unless  she  had  some  justi6cation.  That 
must  arise  from  the  conduct  of  the  Spanish  vessel.  The 
principal  reason  why  the  sovereign  of  the  country  into  which 
a  captured  ship  is  brought  has  a  jurisdiction  over  the  cap- 
ture is  because  he  has  jurisdiction  over  the  persons  of  his 
own  subjects  who  bring  her  there,  though  not  over  the 
persons  of  the  captured.  The  conduct  of  the  Spanish  cap- 
tain has  been  examined  before  the  competent  court  in  Spain^ 
and  it  has  been  there  decided  that  he  had  done  nothing  to 
justify  the  force  used  by  the  Tuscan.  That  decision  is 
conclusive  as  to  his  conduct,  and  therefore  the  act  of  hosti- 
lity committed  by  the  other  was  not  justifiable,  and  was  a 
breach  of  the  neutrality.  But,  exclusive  of  the  sentence  of 
condemnation,  there  is  sufficient  evidence  that  the  Tuscan 
ship  acted  contrary  to  the  general  law  of  nations.  It  is  a 
principle  of  that  law,  that  when  a  neutral  ship,  carrying  goods 
not  contraband  belonging  to  subjects  of  a  belligerent  power, 
is  taken,  she  is  to  be  released,  but  the  goods  become  the 
property  of  the  captor.  Another  principle  is,  that  if  such 
ship  is  found  carrying  contraband  goods  to  the  enemy,  both 
the  ship  and  goods  are  forfeited  {e).  From  these  two  prin- 
ciples it  follows,  as  a  necessary  consequence,  that  the  belli- 
gerent powers  must  have  a  right  to  stop  and  search  neutral 
ships,  for  without  such  a  power  the  other  right  would  he 
totally  nugatory  and  ineffectual,  a  right  without  a  remedy. 
But  such  a  right  is  incompatible  with  a  right  in  the  neutral 
ship  to  resist,  and  therefore  resistance  in  such  a  case  is  an 
infraction  of  the  neutrality.  The  proceedings  are  inaccurate, 
and  it  would  be  as  well  either  to  hold  a  sentence  of  condemna- 
tion to  be  conclusive  in  all  cases,  or  else  not  to  receive  it  in 
evidence  at  all.  However,  I  think  it  plain  that  in  this  case 
the  condemnation  was  substantively  grounded  on  the  hostile 
act  of  firing,  and  not  on  the  want  of  a  charter-party.  The 
auditor  states  in  his  report,  that  the  first  hostile  firing  was 
by  the  Thetis,  for  that  the  guns  previously  fired  by  the 
Semta  Theresa  were  only  notices,  and  he  thinks  there  was 
no  reason  for  apprehending  her  to  be  a  Barbary  cor- 
sair. If  this  was  the  cause  of  condemnation,  it  arose  not 
out  of  any  local  ordinance  or  regulations,  as  in  Bcmardi  v. 


(0  Vide  Le  Caujt  v.  Edetiy  B  R.,  H.  21  Geo,  3,  1  Bwgl 
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and  therefore  the  loss  falls  within  the  clause  of  the  poKcy, 
which  insures  against  restraints  and  detainments  of  princes. 

BuLLRR,  Justice.— \X.  is  not  necessary  now  to  give  an 
opinion  on  the  question  of  barratry:  but  supposing  the 
captain  ought  to  have  submitted  to  the  search,  I  think  the 
resistance  would  be  barratry.  I  take  the  true  definition  of 
barratry  to  be,  *^  a  wilful  misconduct  of  the  captain  to  the 
injury  of  his  owners,''  and  nothing  farther.  This  act  was 
wilful,  and  exposed  the  owners  to  damages.  But  to  lay 
that  out  of  the  case,  I  do  not  agree  with  Mr.  Wilson^  that 
when  property  is  warranted  neutral,  it  must  continue  so 
during  the  whole  voyage.  It  is  sufficient  that  it  is  so  at  the 
time  when  the  risk  commences  (i).  A  war  may  break  out 
the  next  day,  and  yet  the  underwriter  will  continue  liable. 
But  the  great  ground  for  the  defendant  is,  that  the  ship 
was  obliged  to  submit  to  examination.  To  this  a  decisive 
answer  has  been  given ;  for  if  the  search  were  lawful  at  all 
events,  and  resistance  unlawful,  the  Court  of  Admiralty 
could  not  decree  costs  and  damages  for  detention  in  cases 
where  no  contraband  or  enemy's  goods  have  been  found. 
Therefore  this  ship  was  not  liable  to  capture,  by  the  law  of 
nations,  for  having  resisted ;  and  if  she  was  by  a  local  ordi- 
nance of  Spain,  the  case  falls  within  the  words  *^  arrests, 
restraints,  and  detainments  of  princes."  At  first  I  doubted 
whether  this  might  not  be  compared  to  the  case  of  an  illicit 
voyage,  but  on  consideration  I  do  not  think  it  can ;  because, 
though  a  ship  is  bound  to  take  notice  of  the  particular  laws 
both  of  the  country  from  whence  she  sails  and  of  that  to 
which  she  goes,  and  is  therefore  liable  to  forfeiture  if  she 
takes  unlawful  goods  from  the  one  or  carries  unlawful  goods 
to  the  other,  she  is  not  also  bound  to  take  notice  of  the  muni- 
cipal laws  of  every  country  which  she  may  pass  by  without 
stopping  or  trading  there. 

The  postea  to  be  delivered  to 
the  plaintiff  (Jt). 


(i)  Eden  v.  Parkison,  B, 
R.,  T.  21  Geo,  3,  anle,  vol.  ii. 
p.  732. 

{k)  There  was  another  case 
of  Salucci  V.  Gurnry  on  a  si- 
milar policy  OD  the  froods  oo 
board  the  Thetix,  which  stood 
in  the  paper  ira mediately  after 
Salucci  V.  Johnson,  and  was  of 


course  decided  by  the  decision 
of  the  other. 

On  the  point  of  the  effect  of 
the  sentence,  the  principal  case 
has  been  repeatedly  confirmed. 
Calveri  v.  BovUi,  B.  /?.,  H.  38 
Geo.  3,  7  r.  iJ.  523;  PoUard 
V.  Bell,  B,  R,,  H.  40  Geo.  3,  8 
r.  R,  434. 
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appointed."  The  declaration  then  averred  that  the  i 
employed  and  continued  in  the  service  in  the  chart 
mentioned  until  she  was  captured ;  and  that  during 
tinuance  in  such  service  she  was  attacked,  conquered 
and  carried  away  by  certain  enemies  of  the  king,  and 
became  totally  lost  to  the  plaintiff;  and  that  the 
did  not  proceed  through  any  fault,  neglect,  or  othe 
the  master  and  ship's  company,  but  that  they  ii 
utmost  defence  they  were  able:  and  that  it  after i 
appeared,  within  the  meaning  of  the  charter-party, 
^976  Nova  Scotia  currency  amounted  to  £9111 
sterling ;  and  that  his  majesty,  although  often  reque  i 
not  paid  the  c&877  Os.  0\d.  to  the  plaintiff,  but  that 
still  remained  unpaid,  contrary  to  the  effect  and  m* ! 
the  said  covenant ;  and  that  so  the  defendant  had 
his  said  covenant  with  the  plaintiff.   The  defendant  | 
1.  the  general  issue ;  2.  as  to  £300  parcel  of  the  £87' ' 
in  the  declaration  mentioned,  that  by  the  appraisf : 
nexed  to  the  charter-party,  the  anchors,  cables,  sails 
and  other  stores  belonging  to  the  ship,  were  valuec 
155.  of  Nova  Scotia  currency,  and  the  hull,  mas  i 
bowsprit,  spare-gear,  and  boats  at  £661  55.  of  that  •  i 
and  that  after  the  making  of  the  charter-party,  ai  i 
the  capture,  the  ship,  by  means  of  stormy  and  ten  | 
weather  and  the  dangers  of  the  seas,  was  damag  i 
anchors,  cables,  sails,  rigging,  and  other  stores,  and  I 
masts,  yards,  bowsprit^  spare-gear,  and  boats,  to  th 
of  £300j  part  of  the  of877  Os.  (y^d.,  and  con  i 
damaged  till,  and  remained  lessened  in  value  to  th; 
at,  the  time  of  the  capture ;  and  as  to  the  resid   < 
^877  05.  0\d.  he  pleaded  that  he  had  paid  it.     *] 
tiff  demurred  generally  to  the  plea  concerning  t   i 
and  joined  issue  as  to  the  residue. 

Woodf  for  the  plaintiff. — There  are  no  wor  \ 
charter-party  which  authorize  the  defendant  to 
deduction  for  any  damage  which  happened  to  the 
vious  to  the  cloture ;  and  one  of  the  events  has  t^ 
which  were  to  entitle  the  plaintiff  to  the  whole  sun 
There  is  indeed  a  reference,  in  the  usual  cours 
contracts,  to  an  appraisement  of  the  ship,  and  th 
articles  belonging  to  her.  But  that  was  merely 
by  which  the  sum  to  be  stipulated  for  was  calcu 
any  deduction  is  intended  for  damage  accruing  t< 
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her  tackle,  &c.,  there  is  an  express  provision  that  reasonable 
wear  and  tear  shall  be  deducted.  If  any  integral  part  had 
been  totally  lost,  there  might  have  been  a  colour  for  a  plea  of 
this  sort ;  but  that  is  not  the  case. 

Baldwin^  for  the  defendant. — 1.  I  agree  that  this  charter- 
party  is  not  made  in  the  usual  form.  If  it  had,  there  would 
have  been  no  doubt  of  the  defendant'^s  right  to  a  deduction. 
But  the  spirit,  not  the  words,  should  govern  in  the  construc- 
tion of  the  contract.  Government  has  paid  (as  the  defendant 
asserts)  the  full  value  of  the  ship  in  the  state  she  was  in 
when  taken.  It  is  admitted  by  the  demurrer  that  the  value 
was  lessened  by  the  storm  to  the  amount  of  £900, .  Why 
is  there  a  reference  to  the  appraisement,  why  is  it  annexed 
to  the  charter-party?  If  in  case  of  capture  or  destruction 
by  the  enemy  the  whole  sum  was  at  aU  events  to  be  paid, 
the  mentioning  the  appraisement  was  nugatory  and  absurd. 
S.  There  remains  another  question,  viz,  whether  the  action 
will  lie  against  the  defendant,  as  the  contract  is  merely  on 
bdialf  of  the  king. 

Lord  Mansfield. — It  seems  to  have  been  a  blunder  not 
to  provide  for  this  case  in  the  charter-party,  as  is  the  usual 
practice  of  the  navy  board.  But  we  cannot  get  over  or  re- 
lieve against  the  express  words  of  the  covenant.  There  is 
an  explicit  stipulation  to  pay  a  sum  certain.  2.  As  to  the 
other  point,  there  is  nothing  in  it.  It  is  daily  practice  to 
bring  actions  of  this  sort  when  the  party  has  made  himself 
specifically  answerable. 

Judgment  for  the  plaintiff  (a). 


1785. 


(a)  In  Macbeath  v.  Haldi- 
mand,  E.  26  Geo.  3,  B.  /?.,'  1 
T.  R.  172,  in  which  it  was  held 
that  an  action  would  not  lie 
against  an  agent  of  government 
upon  a  contract  made  by  him 
in  that  capacity,  the  defendant 
had  done  nqthing  to  render  him- 
self personally  liable,  as  in  the 
above  case.  But  in  Unwin  v. 
Wolseley,  E.  27  Geo.  3,  B, 
K,,  1  T.  jR,  674,  it  was  held 


that  the  defendant  was  not 
liable  on  a  charter-party  into 
which  he  had  entered  on  accouwt 
of  his  majesty.  In  the  latter 
decision,  the  principal  case 
which  seems  opposed  to  it  was 
not  cited :  see  also  Allen  v. 
Waldegrnve^  C,  B.,  M.  59  Geo. 
3,  8  Taunt.  574;  Gedley  ?. 
Lord  Paimerston,  C.  B.,  E.  3 
Geo.  4,  3  Brod.  &  Bingh.  275. 
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Overwers  are 
not  entitled  to 
charge  the 
amount  of  the 
sahxy  of  an 
assistant  over- 
seer, though  ap- 
pointed with 
such  sahuy  at 
a  Testry  meet- 
ing. 


The  King  v.  Welch  and  others  {a). 

JL  HE  accounts  of  the  late  overseers  of  the  poor  of  the 
parish  of  Cfieltenham  in  Gloucestershire  having  been  allowed 
by  two  justices,  their  allowance  thereof  was  appealed  against 
by  Welch  and  three  other  parishioners,  when  the  Court  of 
Quarter  Sessions  for  that  county  confirmed  such  allowance, 
stating  the  case  to  be — 

That  at  a  vestry  meeting  held  on  the  2d  of  May^  1783, 
in  the  parish  church  of  Cheltenham^  pursuant  to  notice  given 
and  published  in  the  church  for  that  purpose,  it  was  agreed 
by  the  persons  present  at  that  meeting,  being  upwards  of 
30  in  number,  and  occupiers  of  houses  and  lands  in  the 
parish,  that  a  person  should  be  appointed  to  assist  the  church- 
wardens and  overseers  of  the  poor  in  the  execution  of  their 
oflSce  (such  parish  being  very  extensive  and  much  burdened 
with  poor),  and  that  accordingly  one  GUes  Hooper  was,  by 
the  majority  of  the  persons  then  present  at  such  meeting, 
being  26  in  number  (and  amongst  whom  was  Greenwood^  one 
of  the  appellants),  appointed  such  assistant,  which  2G  persons 
signified  their  consent  thereto  by  signing  their  names  at  the 
foot  of  an  agreement  entered  in  the  churchwardens'  book ; 
that  the  said  GUes  Hooper  was  by  such  agreement  to  be 
paid  by  the  overseers  of  the  parish,  out  of  the  monej'  to  be 
collected  by  them  for  the  poor-rates  of  the  parish,  the  sum 
of  <f  20  as  a  salary  for  executing  the  said  office  of  assistant. 
The  overseers  in  their  accounts  had  taken  credit  for  £20  as 
paid  by  them  to  Hooper  for  a  year's  salary  for  executing  the 
office.  Welch^  not  approving  of  the  man  though  he  ap- 
proved of  the  measure,  was  present  at  the  meeting,  but  did 
not  sign  the  agreement ;  and  the  other  two  appellants,  Ben- 
doll  and  Whitey  were  not  present  at  the  meeting,  nor  ever 
assented  to  the  appointment  of  such  assistant.  There  are 
many  other  inhabitants  and  occupiers  of  houses  and  lands  in 
the  parish  who  were  not  present  at  the  meeting,  whose  assent 

(a)  S.  C.  1  Boti,  341,  6th  cd.;  Cald.  50. 


Wblch. 
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was  not  had  to  the  appointment  of  such  assistant.     It  is  not       178«5. 
customary  in  the.,parish  to  have  such  an  assistant  >^iy,^^/ 

Cowper  and  Clifford  showed  cause. — The  ground  taken  Thb  Kinc 
by  the  other  side  is  that  there  is  no  authority  in  any  body  ,^  ^* 
to  charge  the  parish  with  this  new  office  and  salary,  but 
churchwardens  and  overseers  have  a  right  to  charge  every 
thing  necessary  for  the  relief  of  the  poor.  It  may  be  said, 
that  if  the  parish  is  too  large,  other  overseers  may  be  ap- 
pointed ;  but  the  policy  of  the  stat.  13  and  14  C.  2,  c.  12,  is 
now  disapproved  of,  and  the  Court  does  not  encourage  di- 
visions of  parishes.  At  all  events  that  cannot  be  done  in  an 
appeal  against  overseers^  accounts.  In  R,  v.  Mtckkfield  (b) 
money  expended  in  a  law-suit  was  only  disallowed  because 
there  was  no  vestry :  so  here  if  the  overseers  had  acted  on 
their  own  authority  it  would  have  been  wrong ;  but  at  the 
vestry  all  the  inhabitants  do  or  may  attend,  and  their  con- 
.  sent  binds  the  parish. 

BearcrofU  contra. — This  is  a  question  of  great  importance. 
It  goes  to  repeal  the  stat.  43  Eliz.  c.  2.  The  vestry  have 
nothing  to  do  with  the  appointment  or  accounts  of  the  over- 
seers. The  statute,  by  directing  the  appointment  of  svb- 
stantial  house/toiders^  meant  not  only  to  secure  the  money, 
but  also  to  throw  the  burden  on  those  who  were  capable  of 
bearing  it  The  order  of  appointment  is  bad  unless  it  states 
them  to  be  substantial  householders.  The  poorer  part  of 
the  parish  are  exempt  from  this  burden ;  and  yet  how  is  this 
rate  to  be  raised  ?  By  the  taxation  of  every  inhabitant.  There 
would  be  great  inconvenience  in  permitting  it.  The  vestry 
would  have  a  place  in  their  gift,  and  there  would  be  a  con- 
tested election.  If  the  Court  should  throw  this  burden  upon 
other  persons  than  substantial  householders,  they  will  not 
construe  the  statute  liberally,  but  absolutely  repeal  it.  If 
the  present  overseers  are  not  sufficient,  let  others  be  ap- 
pointed. 

Lord  Mansfield. — It  is  very  hard,  especially  upon  the 
officers  who  have  paid  the  money,  but  I  cannot  make  it  a 
legal  act.  It  is  a  great  burden,  but  the  statute  meant  to 
throw  it  on  the  overseers,  and  that  they  should  do  it  without 
fee  or  reward. 

Mr.  Bearcrqfl  said  that  it  was  certainly  hard,  and  there- 
fore, on  the  recommendation  of  the  Court,  he  would  under- 

(h)  H.  25  Geo.  3,  1  Bolt,  330,  6th  ed. 
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take  that  the  £20  should  be 
should  pay  their  own  costs  on 


(c)  But  DOW,  by  Stat.  59  Geo. 
3,  c.  12,  8.  7,  it  shall  be  lawful 
for  the  inhabitants  of  any  parish, 
in  vestry  assembled,  to  nominate 
and  elect  any  discreet  person  or 
persons  to  be  assistant  over- 
seer or  overseers  of  the  poor  of 
such  parish,  and  to  determine 
and  specify  the  duties  to  be  by 
(sic)  or  them  executed  and  per- 


allowed,  and  that  each  side 
the  order  being  quashed. 
Order  quashed  (c). 

formed,  and  to  fix  such  yearly 
salary  for  the  execution  of  the 
said  office  as  shall  by  such  in- 
habitants in  vestry  he  thought 
fit. 

But  overseers  themselves  are 
not  entitled  to  any  salary.  Res 
V.  Gli/de,  H.  53  Geo.  3,  2  3/. 
Sc  S,  323  (n). 


Saturday, 
5th  February. 

Where  an  ap- 
prenticeship is 
intended,  but 
to  save  expense 
an  unstamped 
agreement » 
entered  into, 
whereby  the 
pauper  agrees  to 
serve  the  master 
in  his  business 
of  a  carpenter 
for  four  yearn, 
it  is  a  defective 
apprenticeship, 
and  not  a  hiring 
and  service. 


Thk  Eino  V.  The  Inhabitants  of  Higunam  (a). 

Edward  reading,  his  wife  and  child,  were  re- 
moved  from  the  parish  o(  SLAldgate  jin  the  city  of  Gloucester^ 
to  the  hamlet  of  Hightiam^  in  the  county  of  Gloucester,  by 
an  order  of  two  justices,  which  upon  an  appeal  to  the  Court 
of  Quarter  Sessions  for  the  city  of  Gloucester  was  confirmed, 
and  the  following  case  stated : 

The  pauper  was  born  in  the  hamlet  of  Highnam^  the 
place  of  his  father^s  settlement ;  and  when  he  was  17  years 
of  age,  he  went  to  William  Evans,  carpenter,  of  the  parish 
of  St.  Mary  de  Crypt ^  for  the  purpose  of  being  his  appren- 
tice for  the  term  of  4  years,  in  order  to  learn  the  trade  of  a 
carpenter ;  but,  to  save  the  expense  of  indentures  and  duty 
(four  guineas  consideration  being  paid  by  the  pauper  to  his 
master),  he  and  his  master  agreed  to  sign  an  i^greement 
upon  unstamped  paper,  which  was  accordingly  done  in  the 
following  words,  viz. — "  Articles  of  agreement  made,  &c.,  on 
the  18th  oiJuly,  1772,  between  William  Evans,  of  the  city 
of  Gloucester,  carpenter,  and  Edward  Reading,  of  Highnam, 
in  the  county  of  Gloucester,  in  consideration  of  the  weekly 
wages  or  sums  of  money  and  covenant  hereinafter  men- 
tioned, and  which  on  the  part  of  the  said  Evans  are  herein- 
after agreed  to  be  paid,  done,  and  performed :    the  said 

(a)  S.  C.  2  Bott,  397,  6th  ed. 
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coram  (c).  Though  the  first  intent  might  have  been  an 
apprenticeship,  yet  the  parties  might  and  did  change  that 
intent.  The  change  was  caused  by  the  expense  attending 
an  apprenticeship,  and  they  consequently  resolved  that  it 
should  be  a  service,  and  the  pauper  accordingly  serves  for 
four  years.  It  has  been  insisted  that  there  was  a  stipulation 
that  the  pauper  should  be  his  own  master  on  Sundays ;  but 
that  only  appears  by  parol  evidence,  which  ought  not  to 
have  been  received,  and  must  be  laid  out  of  the  case.  The 
agreement  creates  an  express  obligation  to  serve  the  whole 
four  years.  It  is  like  the  case  of  spinning  at  so  much  per 
stone. 

Lord  Mansfield. — Nothing  is  so  manifest  as  that  these 
parties  intended  an  apprenticeship,  and  sought  to  defraud 
the  revenue. 

WiLLKs  and  Ashuhst,  Justices,  of  the  same  opinion. 

BuLLER,  Justice. — The  original  intention  was  never  given 
up.  It  was  all  one  transaction.  Why  else  does  the  master 
take  the  four  guineas  ?  The  object  was  to  make  an  ap- 
prenticeship without  expense. 

Orders  confirmed  (d). 


(c)  T.  5  Geo.  3,  Burr.  S.  C. 
540. 

(d)  This  case  has  been  fre- 

5uent]y  confirmed :  see  Rex  v. 
.ainden,  M.  40  Geo.  3,  8  T.  R. 
378;  Rex  J.  Rainham,  T.  41 
Geo.  3,  I  East,  531;  Re:t  v. 
Mounttorreli  E.    54    Geo.    3, 


2  M.  &  5.  460 ;  B^x  v.  S/. 
Margaret,  King's  Lynn,  M.  7 
Geo.  4,  6  5.  &  C.  97  ;  Rex  ?. 
Combe,  E.  9  Geo.  4,  S  B.  Sc  C. 
82  :  see  also  Rex  r.  Eccieston, 
E.  42  Geo.  3,  2  East,  298; 
Rex  V.  Burhach,  E.  43  Geo.  3, 
\  M.&  S.  370. 


Saturday, 
5th  Febniaiy. 

If  a  wife  is  re- 
moved, and  the 
order  unappeal- 
ed  from,  such 
removal  is  cod- 
dusive  as  to  the 
husband's  settle- 
ment, although 
it  is  not  stoted 
in  the  order  that 
she  was  his  wife. 


The  King  v.  the  Inhabitants  of  Towcester(o). 

Jl>Y  an  order  of  two  justices,  bearing  date  the  31st  of 
March,  1784,  which  stated  that  Mary  Cross  and  her  four 
children  had  come  to  inhabit  in  the  parish  of  Towcester,  in 
the  county  of  Northampton,  not  having  gained  a  legal  set- 
tlement there,  but  that  she  had  produced  a  certificate  owning 
them  to  be  settled  elsewhere,  and  that  the  said  Mary  and 
her  siud  children  had  been,  and  then  were,  actually  charge- 
able to  the  parish  of  Towcester,  the  said  Mary  and  her 

(a)  S.  C.  2  Bott,  76,  6th  ed. 
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1785.  ^^  ^^^  misfortune  to  be  rendered  incapable  of  work  by  her 
s^^mm^f  hands  being  burnt  off.  The  father  after  quitting  the  farm 
Thb  King  continued  to  live  in  Broadhembury  for  about  two  years,  in  a 
small  cottage ;  and  being  unable  to  maintain  the  pauper,  he 
procured  her  to  be  nuuntained  by  that  parish,  and  she  was 
accordingly  placed  in  the  workhouse,  being  then  SO  years  of 
age,  where  she  remained  and  never  returned  to  her  father. 
In  the  beginning  of  1783  the  father  left  Broadhembury  and 
went  into  the  parish  of  OUery  St.  Mary  in  Devtms/iire, 
where  he  took  an  estate  of  £23  a  year,  and  resided  thereon 
till  Lady-day y  1784.  He  then  took  another  estate  of  £90 
a  year  in  the  same  parish,  where  he  continued  to  live. 

Two  justices  by  their  order  removed  the  pauper  from  the 
workhouse  in  Broadhembury  to  the  parish  of  Otiery  St. 
Mary;  but  upon  an  appeal  to  the  Court  of  Quarter  Sessions 
for  Devonshire,  a  special  order  was  made,  which,  setting 
forth  the  facts  above  stated,  and  that  the  Court  were  of 
opinion  that  the  pauper  was  settled  at  Broadhembury, 
quashed  the  order  of  removal. 

Bearcrojl  and  Clapp,  in  support  of  the  order  of  sessions. 
— The  question  is,  whether  the  daughter's  settlement  fol- 
lows the  father's.  At  ten  years  of  age  she  was  incapable  of 
maintaining  herself,  and  her  father  was  incapable  of  main- 
taining her.  The  parish  has  continued  to  maintain  her 
since.  No  circumstance  can  more  strongly  separate  her 
from  her  father^s  family  than  his  inability.  What  is  the 
legal  meaning  of  emancipation  ?  It  is  certainly  not  neces- 
sary that  the  child  should  have  gained  a  settlement  of  its 
own.  Marriage  is  not  essential  to  it,  nor  housekeeping, 
nor  other  circumstances  which  occur  in  the  different  cases. 
Emancipation  then  means  such  a  separation  as  amounts  to  a 
ceasing  of  all  dependence  on  the  parents ;  and  whenever  it 
is  the  intent  of  the  parents  that  the  child  should  have  its 
liberty,  that  is  emancipation.  It  is  not  stated  in  this  case 
that  the  pauper  is  of  age,  but  in  fact  she  is  £4. 

Lord  Mansfield. — How  is  her  being  maintained  by  the 
parish  an  emancipation  }     There  is  no  colour  for  it 

WiLLES  and  Ashuest,  Justicesy  of  the  same  opinion. 

BuLLER,  Justice,  declined  giving  an  opinion,  as  he  pos- 
sessed some  property  in  one  of  the  parishes. 

Order  of  sessions  quashed  (a). 

(w)   Vide  ante,  p.  193,  note  (c). 


y^it^^DJiA^  xr%    xi.i.j^.    xjiAEk^i^L   xm    xnxi 


1785.       "^y  ^^S^  ^ro™  ^^®  ^^^  °f  October y  1765,  to  the  29th  of 

\^>^>^/       September,  1166^    The  parish  ofBcers  consented  to  his  re- 

Thb  Kino    lease  on  the  11th  of  October ,  but  the  keeper  of  the  Bride- 

^'  xvell  refused  to  discharge  him  without  a  proper  authority, 

Cray         ^^^  ^^  ^^^  ^^^^  ^®  ^^  discharged  by  virtue  of  an  order 

(set  forth  in  the  case)  under  the  hand  and  seal  of  a  justice 

of  the  peace. 

Lee^  Robifison,  and  Hervey,  in  support  of  the  order  of 
sessions. — There  are  many  cases  on  this  subject,  and  in  all 
of  them  the  <][ue8tion  has  been  whether  the  contract  was  dis^ 
solved.  In  this  case  both  the  master  and  the  servant  under- 
stood it  to  subsist.  Suppose  a  man  carried  before  a  justice 
for  an  offence  which  he  did  not  commit,  and  detained  some 
time;  would  that  be  an  interruption  of  the  service  ?  Sup- 
pose him  to  marry,  which  alters  his  condition  materially  with 
regard  to  the  law  of  settlement,  yet  that  does  not  operate  as 
a  dissolution.  The  present  case  is  distinguishable  from  R. 
V.  Westmeon  (b).  Here  there  are  strong  circumstances  of 
fraud.  The  master  himself  was  one  of  the  officers  who  ap- 
prehended the  pauper,  and  he  lies  by  till  nearly  the  end  of 
the  year.  At  the  end  of  the  year  they  take  his  bond :  why 
was  it  not  taken  sooner  ?  It  is  not  universally  true  that,  the 
Court  will  not  take  notice  of  fraud  unless  it  is  stated ;  JB.  v. 
Frome  Selwood  (c).  If  the  fraud  ought  to  be  stated,  the 
case  may  be  sent  back. 

Lord  Mansfield. — The  point  is  perfectly  plain.  The 
pauper  did  not  in  fact  serve  a  year.  There  is  no  evidence 
that  the  master  consented  to  his  absence,  and  no  colour  of 
fraud.  The  pauper  does  not  complete  his  service  in  conse- 
quence of  his  own  criminal  act 

Order  of  sessions  quashed  (d). 

(b)  M.  22  Geo.  3,  Cald,  129.     M.  26  Geo.  S,  2  Batt,  346 ; 

(c)  T.  6  Geo.  3,  Burr.  S.  C.  Cald.  562  ;  Rex  v.  Kenihoortk^ 
665.  T.  28  Geo.  3,  2  T.  R.  598. 

(d)  See  Rex  v.  East  Kennett, 


2i6 


CASES  IN  HIL.  TERM  IN  THE 


1785. 


The  Kino 

V, 
BiBDHAM. 


no  decision  against  this  doctrine.  The  other  side  must  rely 
then  on  the  length  of  time.  R.  v.  Taunton  St.  Mary  {a) 
went  on  a  great  many  circumstances,  lliis  pauper  was  not 
removed,  not  being  chargeable,  and  there  is  no  case  to  show 
that  the  certificate  shall  be  discharged  as  to  him.  Mr.  Jus- 
tice Aston  inclines  to  think  (b)  that  only  those  who  ask  re- 
lief  are  to  be  removed,  and  that  the  certificate  is  in  force  as 
to  the  rest. 

Bearcrqft^  Hursty  and  Steele  contra. — There  was  never  a 
clearer  case  than  the  present.  The  admissions  on  the  other 
side  (decide  the  whole  question.  An  order  of  removal  from 
the  same  place  makes  an  end  of  the  certificate.  It  becomes 
functus  officio.  An  order  of  removal  from  a  third  place  is 
still  stronger.  Here  are  several  removals  in  fact  followed 
by  a  removal  in  law.  There  is  the  strongest  desertion  in 
fact.  He  is  bom  since  the  certificate,  and  not  named  in  it 
He  is  within  the  certificate  by  law  only.  A  new  certificate 
is  a  discharge  ot  the  old,  aldiough  there  is  no  decision  on 
the  point.  A  certificate  is  to  a  particular  place,  and  is  gone 
when  there  is  a  new  one  to  another.  The  boy  was  an  ob- 
ject of  the  order  of  removal,  for  it  is  of  the  father  and  four 
children.  Some  days  afterwards  the  boy  goes  to  his  father : 
in  what  character  but  as  part  of  his  family  ?  jR.  v.  Sud- 
bury{c)  is  decisive.  The  only  difierence  is,  that  here  the 
removal  is  from  a  third  place.  Any  order  of  removal  dis- 
charges a  certificate,  because  there  is  no  longer  any  occasion 
for  it.  There  is  also  another  ground,  which  is,  that  the  boy 
was  callable  of  gaining  a  settlement  by  apprenticeship,  and 
did  so.  He  was  not  received  under  the  certificate,  but  as  an 
independent  person. 

Lord  Mansfield. — The  original  certificate  was  dis- 
charged by  the  subsequent  certificates;  but  if  that  were  not 
so,  it  was  certainly  discharged  by  the  order  of  removal. 

WiLLEs,  AsHUBST,  and  Bulleb,  Justices,  of  the  same 
opinion. 

Order  of  sessions  quashed  {d). 


(a)  T.  29  &30  Geo.  2,  Burr. 
S.  C.  142. 

(b)  Burr.  748. 

(c)  28  Geo.  2,  Burr.  S,  C. 
873. 

(d)  Tlie  learing  the  parish 
of  fValberlon,  and  residing  for 


fire  years  in  Arundel^  was  in 
itself  a  discharge  of  the  certi* 
ficate :  see  Rex  v.  Newington^ 
T.  26  Geo.  3,  1  T.  R.  354; 
RejF  v.  St.  MichaeVs,  Coventry, 
H.  34  Geo.  3,  5  T.  R.  526. 
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bill  of  exchange.  He  said  it  was  not  in  the  power  of  parties 
to  make  what  form  they  please  pass  for  such  a  bill,  which 
ought  to  be  agreeable  to  the  lex  mercatoria^  and  thought 
the  bill  bad  on  the  objection  as  to  the  fund.  However  he 
left  it  to  the  jury,  who  were  a  special  jury  of  merchants, 
and  they  found  it  no  bill  of  exchange  on  the  objection  that 
it  was  not  stated  to  be  for  vcdite  received.  In  like  manner, 
in  Pierce  v,  WheaUey^  a  bill  which  ran  in  these  words, 
*^At  six  weeks  after  date  pay  to  B.  W.  or  order  eight 
guineas  for  your  humble  servant,"  was  ruled  by  Willes, 
Chief  Justice^  not  to  be  a  bill  of  exchange  within  the  cus- 
tom of  merchants ;  and  though  the  reason  why  it  was  so  held 
is  not  mentioned  in  Vinery  where  the  case  is  reported,  yet 
as  it  differed  in  nothing  from  the  common  form,  except  in 
the  omission  of  the  words  "  value  received,'*  that  omission 
must  have  been  the  ground  on  which  it  was  held  to  be 
bad  (J).  This  question  was  agitated  lately  in  the  court  of 
Common  Pleas  in  a  case  of  Dawkes  v.  Lord  Deloraine  (e) ; 
but  there  were  several  other  objections  to  the  bill  in  that 
case  besides  the  present,  and  the  Court  decided  on  the 
others  without  going  into  this  point.  During  the  argument, 
GrouLD,  Justice,  mentioned  a  case  at  the  Old  Bailey  for 
forging  a  bill  of  exchange,  tried  before  him,  and  where  he 
held  that  the  instrument  was  not  a  bill  of  exchange,  not 
being  payable  to  order  or  for  value  received. 

Bower y  for  the  plaintiff. — It  has  been  the  general  practice 
to  insert  the  words  **  xHilue  received^  and  formerly  it  was 
thought  necessary  to  insert  them ;  but  there  are  many  and 
some  old  cases  where  the  contrary  has  been  held.  In 
Cramlington  v.  Evans  {/),  Lord  Holt  expressly  says, 
"  If  the  drawer  mentions  value  received,  then  he  is  charge- 
able at  common  law ;  if  no  such  mention  is  made,  then  you 
must  come  upon  the  custom  of  merchants  only.^^     In  the 


(d)  The  bill  in  Pierce  v. 
WheatUy  bore  date  in  1736, 
and  was  offered  in  evidence  on 
a  set-off;  and  the  Chief  Justice 
held,  1 .  that  it  was  not  a  bill  of 
exchange ;  2.  that  it  could  not 
be  received  as  evidence  oi  money 
Unty  because  no  consideration 
either  appeared  on  the  face  of 
it,  or  was  offered  to  be  proved ; 
3.  that  if  it  had  amounted  to  a 


bill  of  exchange,  the  laches  of 
the  defendant  in  not  demand- 
ing the  money,  and  giving  no- 
tice in  case  of  non-payment  for 
so  long  a  time,  would  effectually 
discharge  the  plamtiff. 

(e)   T.  11  Geo.  3,  2  fV.  Bi. 
782  ;  3  mis.  207,  S.  C. 

if)  B.  R.,  E.  1  IV.  &  Af.,  I 
Show.  A. 
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cases  dted  by  Mr.  Chambre  are  only  determinatioDs  at  Nisi 
Prius.  The  question  was  argued  very  elaborately  in  the 
Common  Pleas  in  the  year  1764,  though  no  judgment  was 
given  upon  it :  but  it  then  appeared  that  the  books  on  mer- 
cantile laws  contradict  one  another  on  this  point,  and  diat 
there  is  nothing  certain  in  the  usage. 

Judgment  for  the  plaintiff  (m). 


(m)  See  also  Popplexvell  v. 
Wilson,  B.  R.,  H.  6  Geo.  1,  1 
Sir.  264.  Where  the  note 
mentions  the  consideration,  it 
is  not  necessary  to  set  out  the 
consideration  in  declaring  upon 
it.  Coombe  v.  Insurant,  B,  R., 
E.bGeo.  4,  4  p.  &  R.  211. 
So  it  is  no  yariance  where  a 
bill  or  note  contains  the  words 
**  value  received,"  to  omit  them 
in  the  declaration. — Per  Lord 
Ellenborough,  C.  </.,  Grant 
V.  Da  Costa,  B.  72.,  H.  55  Geo. 
3,  3  M.  &  S.  35 1 .  The  words 
*'  value  received  "  in  a  bill  pay- 
able to  a  third  person  mean 
value  received  by  the  drawer; 
ibid:  but  when  the  bill  is  pay- 
able to  the  drawer's  ovm  order, 
those  words  mean  value  received 


by  the  drawee.  Highmore  v. 
Primrose,  B,  R.,  E.  5(5  Geo.  3, 
5  M.  &  S.  65.  So  "  value  re- 
ceived "  in  a  note  means  "  value 
received  from  the  payee."  C/fly- 
ion  V.  Gosling,  B.  R.,  E.  7  Geo. 
4,  5  B.  &  C.  361.  If  the 
words  "value  received"  appear 
on  a  bill  of  exchange  payable  to 
the  drawer's  own  order,  debt 
may  be  maintained  by  the 
drawer  against  the  acceptor. 
Priddj^  V.  Henbrey,  B.  R.,  E. 
4  Geo.  4,  I  B.&  C.  674 ;  3 
D.  &  R.  165,  S.  C.  Coal-notes 
given  in  pursuance  of  the  sta- 
tute 3  Geo.  2,  c.  26,  s.  7,  should 
contain  the  words  ''value  re- 
ceived in  coals :"  see  fVigan  v. 
Fowler,  1  Stark.  N.  P.  C.  463. 


Wednesday, 
OUi  February. 

The  Court  wiU 
stay  proceedings 
in  a  second 
ejectment 
brought  on  the 
same  title  till 
the  costs  of  the 
former  eject- 
ment be  paid, 
though  the 
lessors  of  the 
plaintiff  are 
different. 


Do£,  Lessee  of  Lawson,  and  others  r.  Law,  widow  (a). 

X  HE  title  of  this  case  was,  *'  Doe  on  the  several  demises 
of  Francis  Lawson,  esquire,  Ralphs  Earl  Vemetfj  Robert 
Chambers^  and  Anthony  PatricJcson  deceased,  James  KnoXj 
William  Caningesby  Davies,  and  Edward  Langley^  exe- 
cutors of  Robert  Chambers  deceased,  Robert  Cftambers^  heir- 
at-law  of  the  said  Robert  Chambers  deceased,  Anne  Prince^ 
Susannah  Molynaux,  and  Mary  ChadzoicJc^  v.  Sarafi  Law, 
widow.*" 

On  Friday,  the  28th  oi  January,  Lee  had  obtained  a 

(a)  8  T.  R.  646,  S.  C.  cited. 
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rule  to  show  cause  why  the  proceedings  should  not  be  staid  1785. 
until  the  lessors  of  the  plaintiff  should  pay  to  the  defendant 
her  costs  (to  be  taxed  by  the  master)  occasioned  by  a  former 
ejectment  in  this  court,  wherein  one  Charles  Chadwick  was 
the  lessor  of  the  plaintiff,  and  the  present  defendant  was 
defendant,  and  why  they  or  their  attorney  should  not  pay 
her  also  the  costs  of  this  application. 

The  affidavits  on  which  the  rule  was  moved  for  were 
made  by  the  defendant's  attorney  and  three  other  persons. 
They  swore  that  the  former  ejectment  and  this  were  both 
brought  for  the  recovery  of  real  estates  formerly  belonging 
to  Sir  Andrew  Chadwick^  and  both  related  to  the  title  to 
the  same  premises ;  that  they  believed  the  present  lessors, 
or  some  of  them,  claimed  title  under  Charles  Chadmcky  the 
former  lessor— -one  of  them,  viz.  Lawson,  being  clerk  of 
the  peace  for  the  county  of  Surry ^  and  Charles  Chadwick 
having  been  formerly  discharged  under  an  insolvent  act; 
that  the  former  cause  was  tried  by  a  special  jury  at  the 
sittings  in  Hilary  Term,  18  Geo.  8,  when  a  verdict  was 
found  for  the  defendant;  and  that  the  costs  were  afterwards 
taxed,  but  had  not  been  paid. 

Law  now  showed  cause  upon  two  affidavits.  By  the  first, 
Prince^  Molynatuc^  and  Chadwick^  three  of  the  lessors  of 
the  plaintiff,  swore,  that  they  understood  and  believed  that 
they  were  entitled  to  the  premises  as  heir-at-law  to  Sir 
Andrew  Chadwicky  being  daughters  of  John^  the  son  of 
WiUianiy  who  was  brother  to  Sir  Andrew;  and  that  they 
understood  and  believed  that  the  defendant  was  a  more 
distant  relation,  claiming  only  to  be  the  daughter  otRoberiy 
brother  to  EUis^  Sir  Andrew''^  father.  By  the  second  qffin 
daviiy  the  attorney  for  the  lessors  of  the  plaintiff  swore,  that 
Charles  Cliadwicky  the  former  lessor,  did  not  die  till  1781; 
that  he  was  the  son  of  another  Charles;  and  that  Prince^ 
MoiynatcXf  and  Chadwick  claimed  as  the  daughters  and 
heirs-at-law  otjohn,  the  nephew  of  Sir  Andrew^  and  brother 
to  Charles,  the  father  of  the  former  lessor;  and  he  admitted 
in  his  affidavit  that  the  other  demises  in  the  declaration  were 
meant  to  be  laid  on  titles  derived  to  the  several  lessors 
under  Charles  Chadwick^  the  lessor  in  the  former  ejectment; 
Lawson  having  been  clerk  of  the  peace  for  Surry  when  he  was 
discharged,  Robert  Chambers  being  heir-at-law,  and  Knox^ 
DavieSf  and  Langley  executors,  of  Robert  Chambers  de- 
ceased, who  was  assignee  of  Lawson,  and  Lord  Vemeyj 
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Robert  Chambers^  and  Patrickson  being  grantees  of  the 
premises  from  Charles  Chadzvick. 

Law  contended  that  the  real  plaintiffs  in  this  action,  viz. 
the  three  women,  not  claiming  through  or  under  the  lessor 
in  the  former  ejectment,  ought  not  to  be  compelled  to  pay 
the  costs  of  that  ejectment.  He  cited  Tredway  v.  Har» 
bert{b),  and  Detice  v.  Dolben{c\  for  Holt  Chief  Justice's 
opinion,  that  where  the  new  lessor  was  different,  the  Court 
could  not  take  notice  of  the  title  (though  sworn  to  be  the 
same),  so  as  to  stop  proceedings  till  the  payment  of  costs. 
He  also  mentioned  Doe  v.  Hatherley  {d). 

Lee  and  Toppings  in  support  of  the  rule,  insisted  that  the 
Court  must  take  it  upon  the  affidavits  that  the  three  mater- 
nal lessors  claimed  through  the  former,  for  there  was  no 
positive  affidavit  that  their  title  was  different,  or  that  t/oAn, 
their  father,  was  the  elder  brother  of  Charles^  father  to  the 
former  lessor,  and  therefore  the  Court  must  presume  that 
he  was  a  younger  brother.  That  if  the  mere  change  of  the 
name  of  the  lessor  were  to  prevent  the  payment  of  former 
costs,  the  general  rule  would  be  constantly  evaded.  They 
cited  Fairclaim  v.  Thrustout{e\  a  very  late  case  in  this 
court  (y),  where  a  rule  like  the  present  having  been  ob- 
tained, the  Court  would  not  discharge  it  on  the  mere  ground 
that  the  former  ejectment  was  on  the  demise  of  -4.,  and  this 
on  the  joint  demise  of  A.^  A,  and  C  They  said  it  did  not 
appear  from  that  circumstance  that  the  title  was  different, 
for  that  B.  and  C  might  only  be  trustees ;  and  they  enlarged 
the  rule  expressly  to  give  the  defendant'^s  counsel  time  to 
produce  an  affidavit  that  the  title  was  different. 

Law  agreed  that  upon  the  affidavits  John  was  to  be  taken 
to  be  a  younger  brother. 

Lord  Mansfield. — The  Court  has  arrived  by  degrees  at 
the  practice  on  which  the  present  rule  is  founded.  It  was 
adopted  in  order  to  prevent  the  hardship  of  frequent  e^ocl- 


{h)B. 
Comb.  10 


R.,  £.   I   fT.  &  M. 
106. 

(c)  B.  jR.,  E,  \  W.Sc  M., 
Comb.  110. 

((/)  B,  R.,  E.  14  Geo.  2,  2 
Sir.  1 152.  In  the  two  cases  in 
Comberbachf  the  Court  differed, 
and  "  the  matter  was  put  at 
hurge;"    and   in    the    case    in 


Strange,  though  the  former  de^ 
mise  was  by  two,  and  that  in 
which  the  application  was  made 
only  by  one  of  the  two,  the 
other  (husband)  being  dead, 
the  rule  was  granted. 

(e)  8  r.  R.  646,  6\  C.  cited. 

(/)  E.  24  Geo.  3,  ante,  vol, 
iii.  p.  405. 
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19th  ApriL 


DeclaraUon  on 
«  bail-bond 
stated  the  de- 
fendant was  t 
rested  by  virt 
of  a  writ  "b 
fore  then,  to  1 
on  2d  liTov., 
issued  out  oi 
the  court  of 
our  lord  the 
king  before 
king  himse 
the  said  co 
then  and  t* 
being  held 
Wettminf 
held  bad  i 
special  dr 
murrer.  j 
anoe  heV 
the  sum 
special  c 
and  the 
the  con 
the  bail 
imniatc 
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then  and  there  indorsing  that  assignment  on  the  back  of  thfe 
said  writing  obligatory,  and  attesting  the  same  under  his 
hand,  and  sealing  it  with  the  seal  of  his  office  of  sherifTof 
the  said  county  of  Middlesex^  in  the  presence  of  two  cre- 
dible witnesses,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided  (&),  as  by  the  said  assignment  in- 
dorsed on  the  said  writing  obligatory^  and  duly  stamped 
before  the  exhibiting  the  bill  of  the  plaintiff,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided  (c), 
and  now  shown  here  to  the  court  of  our  said  lord  the  king 
before  the  king  himself  at  Westminster  aforesaid,  the  date 
whereof  is  the  same  day  and  year  last  aforesaid,  mori  fuDy 
appears ;  and  the  plaintiff  in  fact  says  that  the  defendant 
did  appear  before  our  said  lord  the  king  on  the  morrow  of 
St.  MaHin  aforesaid,  in  the  said  condition  mentioned,  ac- 
cording to  the  form  and  effect  of  th6  said  condition,  whereby 
the  said  writing  obligatory  became  forfeited,  and  whereby, 
and  by  force  of  the  statute  in  such  case  made  and  pro- 
vided (d),  an  action  accrued  to  the  plaintiff  as  assignee  of  the 
said  sheriff  to  demand  and  have  of  and  from  the  defendant 
the  said  <£208  above  demanded ;  yet  the  defendant  (although 
often  requested  so  to  do)  hath  not  yet  paid  the  said  ^208, 
or  any  part  thereof,  to  the  said  Hopkins  and  Boies  before 
the  said  assignment,  nor  to  the  plaintiff  as  assignee  as  afore- 
said since  the  said  assignment,  but  he  to'  pay  the  same,  of 
any  part  thereof,  to  them,  or  either  of  them^  hath  hitherto 
wholly  refused,  and  still  doth  refuse  to  pay  the  same  to  the 
plaintiff,  to  the  damage  of  the  plaintiff  of  £ZQ ;  and  there* 
fore,"  &c 

The  defendant  demurred  specially,  and  showed  for  cause^ 
1.  That  the  plaintiff  had,  in  and  by  his  said  declaratioD, 
alleged  that  the  defendant  was  arrested  by  virtue  of  a  cer- 
tain writ  of  our  lord  the  king,  called  a  special  capias  ad 
respondendum^  issued  out  of  the  court  of  our  said  lord  the 
king  before  the  king  himself,  on  the  second  day  of  Novem- 
ber then  instant  and  now  past,  the  same  being  in  vacation 
time,  and  on  a  day  when  the  said  court  was  not  nor  could 
be  legally  held.  2.  That  the  plaintiff  had,  in  and  by  his 
said  declaration,  further  alleged,  that  the  said  court  was 
then  held  at  Westminster  aforesaid,  in  the  county  aforesaid^ 
which  is  altogether  impossible.     3.  That  the  said  writ  ap« 


(6)  4  Anne,  c,  16. 


(c)  Id. 


(d)  Id. 
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pearitig  in  and  by  the  said  declaration  to  have  been  sued 
out  in  vacation  time,  and  on  a  day  when  the  said  court  was 
not  nor  could  be  legally  held,  is  void  in  law.  4.  That  it 
appears  in  and  by  the  said  declaration  that  the  defendant  was 
arrested  on  a  void  writ,  and  that  the  said  writing  obligatory 
therein  mentioned,  being  founded  on  such  writ,  is  also  void. 
5.  That  it  appears  that  the  said  writ  was  to  answer  to  the 
plaintiff  in  a  plea  of  trespass  on  the  case,  to  the  damage  of  the 
plaintiff  of  ^133;  and  the  said  writing  obligatory  appears 
to  be  taken  for  the  appearance  of  the  defendant  to  another 
and  different  cause  of  action,  to  wit,  in  a  plea  of  trespass  on 
the  t»se,  to  the  damdge  of  the  plaintiff  of  wPlSO,  wherefore 
the  said  writing  obligatory  was  and  is  void  in  law.  6.  That 
it  appears  in  and  by  the  said  declaration,  that  the  said 
writing  obligatory  was  assigned  to  the  plaintiff  by  the  said 
sheriff  of  the  said  county  of  Middksex  before  the  expiration 
of  the  time  allowed  by  the  rules  and  practice  of  the  said 
court  of  our  said  lord  the  king  before  the  king  himself  for 
the  defendant  to  appear  in  the  said  court  to  answer  the 
plaintiff  in  a  plea  of  trespass  on  the  case.  7.  The  general 
cause  of  demurrer. 

Woody  for  the  demurrer. — ^On  the  first  cause  of  demurrer 
Estwick  V.  Cooke  {e)  is  in  point.  That  case  has  never  been 
overruled.  Hart  v.  Hingeston  {/)  is  distinguishable.  In 
that  case  it  was  not  alleged,  as  in  Estwick  v.  Cooke,  that 
the  court  was  tJien  held.  The  writ  was  stated  to  be  sued 
^*  out  of  the  court  of  the  said  lord  the  king  before  the  king 
himself  at  Westminster ,**  which  was  held  only  to  be  the 
style  of  the  court.  [Buller,  J. — "  At  Westminster^*  is 
no  part  of  the  style  of  the  court.  It  meant  that  the  court 
was  held  there.]  In  Hart  v.  Hingestan  the  question  did 
not  arise,  as  here,  on  a  special  demurrer.  As  to  the  second 
objection,  it  appears  that  there  was  a  variance  between  the 
cause  of  action  in  the  writ  and  in  the  condition  of  the  bond. 
The  sheriff  was  bound  to  take  the  bond  according  to  the 
exigency  of  the  writ,  and  especially  in  the  present  case,  the 
writ  being  an  original,  upon  which  the  plaintiff  could  not 
have  declared  for  a  different  damnum, 

Chambr&y  contra. — Estwick  v.  Cooke  is  in  point,  but  has 
been  overruled  by  Hart  v,  Hingeston.     In  the  latter  case 
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(e)  B.  R.,  E.  2  Geo.  2,  2 
Ld.Raym.  1557. 

VOL.  IV. 
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the  Court  stated  that  they  were  inclined  to  overrule  EHwidc 
V.  Cooke  if  it  had  been  necessary.  In  Hart  v.  Hingeston  the 
Court  went  on  the  principle  that  they  would  take  notice  of 
the  writ's  issuing  in  vacation ;  and  the  distinction  taken  was, 
that  the  writ  was  not  stated  to  have  been  tested  in  vacation. 
So  in  this  case  there  is  no  allegation  as  to  the  teste.  With 
regard  to  the  averment  that  the  Court  was  sitting,  it  is  im- 
material and  not  traversable :  so  also  is  the  day,  and  a  dif- 
ferent time  might  be  shown  in  evidence. 

As  to  the  second  point,  the  variance  in  the  sum  mentioned 
in  the  writ  and  in  the  bond  is  immaterial  A  bond  good 
under  the  statute  of  Henry  VI  (g)  will  be  good  at  this  day, 
with  this  difference,  that  now  the  bail  must  be  taken  for  the 
sum  sworn  to.  The  statute  of  Henry  VI  requires  the  sheriff 
to  take  a  bond  conditioned  for  appearance  at  the  day,  which 
is  here  correctly  stated ;  but  there  are  many  cases  in  which  it 
has  been  held  that  the  bond  is  good  though  there  is  a  variance 
from  the  ac  etiam  of  the  writ.  Gardvner  v.  Dudgate  (h), 
Bench  V.  Britton  (i),  Cudwell  v.  Dunkin  (fc). 

Wood^  in  reply. — The  case  of  Hart  v.  Hingeston  was 
twice  argued.  It  was  on  the  first  argument  that  the  Court 
spoke  of  overruling  Estwick  v.  Cooke.  On  the  second  ar- 
gument they  did  not  overrule  it,  but  distinguished  it*  It 
was  said  that  matter  of  form  cannot  be  taken  advantage  of 
on  general  demurrer,  but  ought  to  be  assigned  as  cause  on 
special  demurrer ;  and  it  is  assigned  here.  As  to  the  second 
point,  it  was  said  in  Gardiner  v*  Dudgoite  that  the  ac  etiam 
is  not  of  the  substance  of  the  writ,  and  it  was  therefore 
held  that  a  variance  would  not  hurt.  But  this  is  a  special 
original  which  cannot  be  varied  from.  In  an  action  by  bill  a 
different  sum  may  be  declared  for. 

Lord  Mansfield. — The  first  objection,  as  it  is  raised  on 
special  demurrer,  is  fatal.  With  regard  to  the  other,  the  va- 
riance in  the  sum  is  not  material,  for  bail  is  taken  for  the 
sum  indorsed. 

BuLLEB,  Justice. — The  Court  must  take  notice  that  it 
was  not  sitting  in  vacation,  and  therefore  the  objection  being 
pointed  out  by  special  demurrer  is  fatal.  As  to  the  other, 
I  think  that  all  the  cases,  and  particularly  that  from  Sir 


(g)  23  H.  6,  c.  9,  §  5. 
{A)  B.  R.,  E.  31  Car.  2,  2 
Show.b\. 


(»)  B.  R.,  E.  2  Geo.  1,  10 
Mod.  327. 

(k)  B  R.,  H.  31  &  32  Car. 
2,  Sir  T.  Jones,  137. 
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Tliomas  Jones^  show,  that  if  the  time  and  place  are  correctly 
stated,  a  variance  in  other  circumstances  will  not  hurt.  In 
that  case  the  variance  was  more  material  than  in  the,present, 
being  in  the  form  of  action.  The  ac  etiam  is  not  part  of 
the  substance  of  the  writ.  The  question  then  arises,  whether 
this,  being  by  original,  distinguishes  it  from  the  cases  cited. 
All  that  is  required  of  the  bail  is  to  justify  in  double  the 
amount  of  the  sum  stoorn  to  and  marked,  so  that  the  sum 
in  the  writ  does  not  govern. 

Mr.  ChaiiAri  had  leave  to  amend  (/)• 


(/)  But  where  a  writ  was 
stated  to  have  been  issued  io 
vacatioD,  but  there  was  no  aver- 
ment of  the  court  being  then 
held,  the  Court  said  that  they 
would  take  notice  that  process 
may  be  issued  in  vacation,  and 
that  an  allegation  that  it  so 
issued  is  good.  Harrington  v. 
Taylor,  B.  R.,  E.  52  Geo.  3, 
15  East^  378.  And  where,  as 
in  the  principal  case,  the  aver- 
ment was  that  the  plaintiff  here- 
tofore, to  wit,  on  the  2\%t  July, 
sued  and  prosecuted  out  of  the 
court  of  our  lord  the  king  of  the 
bench,    the    said  court   being 


then  and  now  at  Westminster, 
&c.,  to  which  there  was  a 
special  demurrer,  the  Court 
of  Common  Pleas  held  that 
the  time  being  stated  under  a 
videlicet  was  immaterinl,  and 
miffht  be  rejected  aa  surplusage, 
and  that  it  was  sufficient  if  it 
appeared  in  substance  that  the 
writ  was  issued  out  of  the 
court;  Luckett  v.  Plummer, 
C.  B.,  E.  2  Geo.  4,  2  B.  8l  B. 
659. 

As  to  the  second  point,  see 
Owen  V,  Nail,  B.  /?.,  T.  36  G.3, 
6  T.  R,  702. 


Meggs  and  Another  v.  Ford  (a). 

IShEPHERD  having  obtained  a  rule  to  show  cause  why 
the  proceedings  in  this  case  should  not  be  set  aside  on  the 
ground  that  the  plaintiffs  had  arrested  the  defendant  on  a 
writ  sued  out  by  them  as  assignees  of  a  bankrupt,  and  had 
afterwards  delivered  a  declaration  in  their  own  right, 

Baldzain  showed  cause,  and  contended  that  as  the  writ 
was  only  to  bring  the  defendant  into  court,  the  plaintiffs 
might  declare  afterwards  as  they  pleased.  [Bulleb,  J, — 
That  is  where  the  plaintiffs  declare  by  the  by  (6),  but  here 
the  plaintiffs  have  declared  in  chief.] 


(fl)  5.  C. 
452,  8th  ed. 


cited  Tidd's  Pr. 


(b)  On  a  capias  with  an  ac 
etiam  at  the  suit  of  an  executor, 
s2 
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Megos 

V, 

Ford. 


Shepherdy  contrcty  said,  that  the  plaintifFs  might  declare 
specially  on  a  general  writ,  but  not  generally  on  a  special 
wnt. 

The  Court  thought  this  distinction  right,  and  were  going 
to  make  the  rule  absolute,  when  Baldwin  moved  to  amend 
on  payment  of  costs.  He  afterwards  obtained  till  the  fol- 
lowing day  to  look  into  the  authorities,  undertaking,  if  he 
did  not  find  one,  to  amend  without  mentioning  the  case 
agsun.  The  amendment  was  to  be  on  payment  of  costs  and 
of  the  costs  of  the  application. 

On  the  following  day  Baldwin  stated  some  cases  to  the 
Court,  particularly  Canning  v.  Davis  (c),  of  which  he  said 
he  had  a  fuller  MS.  note  coming  up  to  what  Sir  James 
Burrow  says  in  his  Index  (d). 


the  plaintiff  cannot  deliver  a 
declaration  by  the  by  at  the 
suit  of  himself  personallv;  but 
if  the  writ  be  a  general  clausum 
Jregiiy  the  plaintiff  may  declare 
by  the  by,  as  executor  or  qui 
tam,  or  as  assignee  of  the 
sheriff.  Hainey  v.  Sparing-^ 
a  B.,  E.  10  Geo.  3,  Imp.  C.  P. 
233;  Tidd's  Pr.  427,  8th  ed. 

(<?)  B.  JR.,  E,  9  Geo.  3,  4 
Burr,  2417. 

{d)  The  only  point  in  Can- 
ning V.  Davis  was,  that  where 
the  plaintiff  sues  out  process 
qui  tam^  and  declares  in  his  own 
name  only,  it  is  a  fatal  variance, 
and  the  proceedings  will  be  set 
aside.  In  his  Index,  however. 
Sir  James  Burrow  states  the  case 
thus :  —  *'  Variance  —  between 
declaration  and  process:  1st. 
An  executor  suing  out  process 
as  executor  may  declare  in  his 
own  right :  2dly.  If  a  plaintiff 
takes  out  process  to  answer  to 
him  qui  tam  pro  rege  quam  pro 
seipso  sequUur,  lie  cannot  de- 
clare in  his  own  name  only.*' 
There  is  nothing  in  the  case,  as 
reported,  to  warrant  the  former 
position.  However,  in  Uoud 
qui  tam  v.  Williams,  C.  B.,  M. 
1 1  Geo.  3,  2  Blackst.  722,  the 


same  case  is  referred  to  in  the 
following  terms: — "Where  a 
plaintiff  had  styled  himself  qui 
tam  in  the  latitat,  and  declares 
omitting  the  qui  tam,  this  was 
held  irregular;  because  by 
Yates,  /.,  though  the  plaintiff 
may  style  himself  executor,  or 
give  himself  any  other  super- 
fluous description  in  the  pro- 
cess, and  declare  otherwise, 
yet  this  will  not  hurt,  for  the 
demand  is  still  the  same ;  but 
in  this  case  the  very  nature 
of  the  demand  id  altered,  the 
process  importing  a  demand  to 
the  king  and  the  plaintiff,  and 
the  declaration  a  demand  to  the 
plaintiff  only."  But  the  au- 
thority of  this  dictum  was  over- 
ruled in  Douglas  v.  Irlam,  B. 
R.,  M. 40  Geo.  3,  8  T.  /?.  41 6; 
where  the  writ  having  been 
sued  out  by  the  plaintiffs  as 
executors,  and  the  declaration 
being  in  their  own  name,  the 
Court  discharged  the  defendant 
oiHt  of  custody  on  filing  common 
bail :  see  also  Rogers  v.  Jenkins, 
C.  B.,  H.  39  Geo,  3,  1  JB.  &  P. 
383;  Murrell\.Jowett,M.S., 
M.  1823;  1  Afchb,  Pr.  K.  B. 
68,  2d  ed. ;  Tidd^s  Pr.  452, 
8th  ed. 
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1785.       ^^  persons  as  the  said  guardians  shall  appoint  out  of  every 
-^^-m^'        respective  parish,  town,  hamlet,  and  precinct  in  the  said 
The  King    city  and  county  or  liberties  thereof,  to  rate  and  assess  the 
^*  said  sum  and  sums  of  money  on  the  respective  inhabitants, 

and  on  every  parson  and  vicar,  and  on  all  and  every  the 
occupiers  of  lands,  houses,  tenements,  tithes  impropriated, 
appropriation  of  tithes,  and  on  all  persons  having  arid  using 
stocks  and  personal  estates  in  the  said  respective  parishes^ 
tozpnSy  handetSi  or  precincts  within  tfie  said  city  and  county 
and  liberties  of  the  samcy  or  having  money  out  at  interest^  in 
equal  proportion,  as  near  as  may  be,  according  to  their  se- 
veral and  respective  values  and  estates.  [Then  a  power  is 
given  to  enforce  payment  by  distress,  or,  for  want  of  dis- 
tress, by  commitment.]  Provided  always  that  if  any  per- 
son or  persons,  parish,  precinct,  or  place,  shall  find  him,  her, 
or  themselves  to  be  unequally  taxed  or  assessed,  he,  she, 
or  they,  or  such  parish,  precinct,  or  place,  may  appeal  to 
the  justices  of  the  peace  of  the  city  and  county  aforesaid  at 
the  general  quarter  sessions  of  the  peace,  to  be  held  there, 
by  adjournment  or  otherwise,  next  after  such  assessment 
made  and  demanded,  who  shall  and  hereby  have  full  power 
and  authority  to  make  such  redress  and  order  therein  as  to 
them  shall  seem  reasonable."** 

A  rate  having  been  made  on  the  15th  of  May,  1783, 
under  this  act,  for  raising  the  sum  of  of  141  195.  6d.  charged 
on  the  hamlet  of  Ldkenham,  in  the  county  of  the  city  of 
Norwich^  Francis  SeUes^  one  of  the  assessors  and  collectors 
of  the  poor-rate  for  that  hamlet,  on  behalf  of  himself  and  all 
other  occupiers  of  lands  and  houses  in  the  hamlet,  appealed 
against  the  rate  *^  as  unequal  and  unjust,  because  the  per- 
sons having  and  using  stocks  and  personal  estates,  and  having 
money  out  at  interest  in  the  several  other  parishes  and  ham- 
lets in  the  said  city  and  county,  were  not  assessed  and  rated 
in  equal  proportions,  as  near  as  might  be,  according  to  their 
several  and  respective  values,  whereby  the  said  hamlet  of 
Lakenham,  and  the  several  occupiers  of  lands  and  tenements 
therein,  were  much  over-rated.''  The  rate  was  under  the 
warrant  of  two  justices,  grounded  on  a  certificate,  as  directed 
by  the  statute. 

On  the  hearing  of  this  appeal,  the  Court  of  Quarter  Ses- 
sions confirmed  the  rate,  but  stated  a  special  case,  which, 
after  setting  forth  the  above  clause  in  the  act  of  parliament, 
proceeded  as  follows : 

"  It  appeared  to  this  Court,  and  wa»  admitted  by  all 
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1785        ^^^  them  appeared,  in  their  opinion,  that  the  mode  adopted 

,^^^^^       for  the  assessment  of  all  the  real  estates  within  the  said  city 

Thb  Kino    and  county  is  an  equal  mode  of  assessment,  and  that  respect- 

V'  ing  the  supposed  stock  and  personal  estates^  or  money  out  at 

Lakenham.   ifiteresty  although  one-fortieth  part  of  the  interest  thereof  is 

only  assessed,  yet  such  mode  of  assessment  contained  a  re- 

lative  equality,  as  the  exact  quantum  of  the  whole  thereof 

cannot  in  its  nature  be  ascertained,  and  more  especially  such 

part  as  is  used  in  trade.     Confirmed  the  rate.*^ 

This  case  having  been  removed  by  certiorari,  and  a  rule 
obtained  to  show  cause  why  the  order  confirming  the  rate 
should  not  be  quashed,  the  case  was  argued  last  Michaelmas 
term  by  Bearcrqft,  Th.  Cowper,  Partridge,  and  Harvey, 
in  support  of  the  order,  and  Lee  and  Mingay  against  it. 

In  support  of  the  order  it  was  urged,  that  the  equality 
or  inequality  of  a  rate  is  a  question  of  fact,  which  the  justices 
in  sessions  solely  were  to  decide ;  and  in  this  case  the  justices 
had  decided  that  the  rate  was  equal.  The  general  point  as 
to  the  ratability  of  personal  property  did  not  arise  here; 
but  although  by  the  private  act  of  parliament,  under  which 
this  rate  was  made,  personal  estate  is  expressly  directed  to 
be  rated,  still  the  difficulty  of  ascertaining  the  amount  of 
that  sort  of  property  is  so  great,  that  unless  some  sort  of  con- 
jectural line  like  what  seems  to  have  been  followed  in  this 
case  is  adopted,  it  will  be  impossible  to  comply  with  that 
part  of  the  act.  A  lawyer  will  then  be  driven  to  give  the 
same  opinion  as  to  Norwich  as  has  often  been  given  with  re- 
spect to  personal  property  under  the  general  law,  viz.  "  that 
by  law  you  may  rate,  but  in  fact  it  is  impossible.'*  It  may 
be  said,  that  although  the  justices  have  the  sole  jurisdiction 
as  to  the  fact  of  the  equality  of  a  rate,  yet  if  it  appear  on  the 
face  of  the  case  that  they  have  drawn  a  wrong  conclusion  of 
fact  from  the  premises,  the  Court  may  correct  it.  That  may 
be  true ;  but  then  the  conclusion  must  self-evidently,  neces- 
sarily, and  unavoidably  appear  to  be  wrong  (c).  It  will  not 
be  enough  that  it  is  probably  so.  The  respondents  do  not 
maintain  so  absurd  a  position  as  that  one-fortieth  of  the 
income  arising  from  personal  property  is  proportionate  to 
one-half  of  the  rent  of  real  property.  The  case  states  that 
the  sum  on  which  the  interest  is  calculated  is  the  amount  of 
the  supposed  stock,  money  at  interest,  and  personal  estate. 

(r)  4  Burr.  2i93. 


Lakenham. 
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1785.       confined,  as  has  been  contended  on  the  other  side,  to  what  is 

\^,m,,,m^       visible  or  lent  out  in  the  particular  hamlet  or  parish  where 

The  Kino    the  person  rated  for  it  resides.   Great  reliance  is  had  on  the 

^'  word  supposed;  but  there  is  no  reason  why  the  amount  of 

the  personal  property  should  not  be  ascertained ;  and,  in  fact, 

whoever  will  swear  that  he  has  no  personal  property  after 

his  debts  are  deducted  is  put  out  of  the  rate.     As  to  the 

case  of  Rex  v.  Hardy,  it  will  on  comparison  be  found  to 

diiFer  from  the  present. 

Lord  Mansfield. — Let  the  case  stand  over  to  see  whether 
the  parties  cannot  agree  among  themselves,  without  having 
the  opinion  of  the  Court.  I  doubt  whether  this  is  parallel 
to  the  former  case. 

This  day  Bearcrqft  informed  the  Court  that  the  parties 
had  not  been  able  to  come  to  any  compromise. 

Lord  Mansfield. — The  rate  cannot  be  supported. 

The  order  of  sessions  quashed  (A). 

[h)  See  Rex  v.  HvU  Dock  Company,  B.  R.,  M.  5  Geo.  4,  3 
B.  &C.516. 


Friday,        Land  r.  Lord  North  and  the  Governor  and  Company  of 
^  the  Bank  of  England. 

Enemies'  good*    J[  jj  jg  ^^  ^^  action  of  detinue,  and  the  substance  of  the 
coming  into  thu  i  i.  n 

country  may  be   record  was  as  foUows : — 

■^/u'flL,        The  dedarcUian  stated,  that  the  plaintiff  at  Lmidm,  to 

use  of  the  crown.  .  . 

In  detinue,  the    wit,  in  the  parish  of  St  MaryJs'Bow,  in  the  ward  of  Cheap, 

sh^'arSbtto    ^^^  possessed  of  certain  casks  and  bags  containing  certain 

bave  tbe  goods    pieces  of  DiUch  silver  coin  called  ducatoons,  and  specifying 

himT  On^of     ^^^  number  and  marks  of  the  casks,  the  number  of  bags  in 

several  de-         each  cask,  and  of  pieces  in  each  bag,  with  their  respective 

pray  thatThJ      value  in  the  money  of  this  country ;  that  he  lost  them  out  of 

plaintiff  and  tbe  his  possession;  that  they  came  by  finding  to  the  hands  of 

sSfl  ^toploS!  t^®  Governor  and  Company  of  the  BanJc  of  England  and 

Lord  North,  the  defendants,  and  still  were  in  their  hands, 

whereby  an  action  had  accrued  to  the  plaintiff  to  demand 

and  have  the  said  casks,  bags,  and  pieces  of  silver  coin  of 

them,  but  they  refused  to  deliver,  and  unjustly  detained 

them. 
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ing  on  her  voyage,  she  was  wrecked  and  stranded  on  the 
high  seas  on  the  i^lst  of  Janitury,  1783,  in  a  place  called 
Goodwin  Sands,  lying  off  the  coast  of  the  county  of  Kent^ 
by  storm ;  that  thereupon,  for  the  necessary  preservation  of 
the  said  goods,  he  removed  and  caused  them  to  be  removed 
out  of  the  ship  to  the  town  of  Deal,  in  the  said  county,  and 
there  deposited  and  kept  them  in  his  lodgings  and  custody 
until  Lord  Norths  pretending  title  to  them  as  Lord  Warden 
of  the  Cinque  Ports^  caused  them  to  be  seized,  alleging  that 
he  would  cause  a  suit  to  be  instituted  in  the  Court  of  Ad- 
miralty for  the  condemnation  thereof;  that  the  plaintiff, 
upon  such  allegations,  believing  that  the  Court  of  Admiralit/ 
had  a  jurisdiction  to  condemn  or  restore  the  said  goods,  did, 
together  with  the  said  Lord  Norths  deposit  and  leave  them 
in  the  hands  and  custody  of  the  Grovernor  and  Company  of 
the  Bank^  to  be  safely  kept  until  the  property  should  be 
determined  by  the  said  Court  of  Admiralty^  either  for  the 
restitution  or  condemnation  ;  but  that  inasmuch  as  the  said 
Court  had  not  any  jurisdiction  in  or  over  the  said  goods,  the 
same  ought  to  be  delivered  to  him.  He  therefore  prayed 
judgment,  and  that  the  goods  might  be  delivered  to  him. 
To  this  declaration  of  interpleader  Lord  North  pleaded, 

1.  That  at  the  time  when  the  goods  were  removed  out  of 
the  ship,  and  about  the  time  of  the  said  seizure,  there  was 
open  war  between  our  lord  the  king  and  the  subjects  of  the 
States  General  of  the  United  Provinces  of  Holland,  to  wit, 
at  London  aforesaid,  &c.  and  that  the  said  goods  then  were 
the  property  of  certain  subjects  of  the  said  States  General. 

2.  (after  alleging  the  war,  &c.  as  in  the  first  plea)  That  the 
goods  were  the  property  of  certain  subjects  of  the  States 
Genera],  and  also  that  the  ship  was  sq — without  this,  that  she 
was  a  Prussian  ship.  3.  That  the  plaintiff,  after  the  depo- 
siting and  leaving  of  the  goods  in  the  hands  and  custody  of 
the  Grovernor  and  Company  of  the  Bank,  viz.  on  the  4th  of 
July,  1783,  exhibited  his  claim  in  the  high  Court  of  Ad- 
miraUy,  and  that  such  proceedings  were  thereupon  had ;  that 
afterwards,  viz.  on  the  22d  of  July y  1783,  the  judge,  by  an 
interlocutory  decree,  pronounced,  ^^  that  the  goods  claimed 
were  not  at  the  time  of  the  seizure  thereof  within  a  privileged 
vehicle,  or  in  a  neutral  territory,^  and  condemned  the  same 
generally,  reserving  the  question  of  right  between  his  majesty 
in  his  office  of  admiralty  and  the  said  Lord  Norths  Warden 
of  the  Cinque  Ports:  that  afterwards  the  plaintiff  appealed 
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high  Court  of  Admiralty  had  no  jurisdiction  over  the  said 
goods,^  and  reversed  the  decree  appealed  from  for  want  of 
jurisdiction. 

Lord  North  demurred  generally  to  that  replication. 

Wood^  for  the  plaintiff  Land. — He  contended  that  Land 
had  good  title  as  against  Lord  North — that  it  is  immaterial 
as  between  these  parties  whether  the  goods  were  forfeited  to 
the  crown  or  not :  that  question  would  come  in  litigation 
upon  an  information.  The  single  question  here  is,  which 
of  these  two  parties.  Land,  the  plaintiff,  or  Lord  North^ 
the  defendant,  is  entitled  to  a  delivery  of  the  goods.  The 
nature  of  an  interpleader  is,  that  if  the  plaintiff  can  show  a 
title,  the  Court  are  to  decide  whether  his  or  the  defendant's 
is  the  best,  without  regard  to  any  other  person  not  before 
the  Court. 

The  Bank  claim  no  title,  therefore  it  cannot  be  in  any 
case  a  consequence  that  the  Bank  may  keep  them.  Had 
the  action  been  brought  merely  against  the  Bank^  they  must 
have  pleaded  the  same  plea  they  have  done ;  and  then  a  set. 
Ja,  must  have  issued  to  have  brought  in  Lord  Norths  to 
show  what  title  he  has.  The  true  question  is,  which  of 
these  parties  has  the  best  title.  The  ancient  practice  in 
cases  of  this  kind  was  for  the  two  contending  parties  to 
bring  each  his  action  against  the  stake-holder;  which  was  in- 
convenient ;  and  to  prevent  his  being  harassed  with  a  mul- 
tiplicity of  suits,  this  practice  of  interpleading  was  intro- 
duced, and  such  stake- holder  is  called  the  garnishee.  The 
Court  cannot  decide  on  the  title  of  the  crown,  because  the 
crown  is  not  before  the  Court;  and  as  to  the  two  titles 
which  are  upon  the  record,  the  plaintiff  has  the  prior  pos- 
session, in  the  light  of  a  common  carrier,  and  this  is  such  a 
title  as  is  sufficient  against  all  others  who  do  not  claim  by  a 
better;  and  it  does  not  appear  that  the  plaintiff  was  an 
enemy,  therefore  there  is  no  personal  disability  in  him,  to 
sue  in  the  courts  of  law  here. 

As  to  Lord  NortVs  title,  his  first  plea  is,  that  there  was 
open  war  between  England  and  Holland^  and  that  these 
were  enemies*  goods ;  but  this  is  no  title  in  a  subject :  it 
may  be  one  in  the  crown;  but  it  is  not  the  question,  whether 
the  crown  has  or  has  not  a  better  title  than  either  of  the 
contending  parties.  He  does  not  pray  that  the  goods  may 
be  delivered  to  him.  In  all  cases  the  garnishee  in  the  in- 
terpleader claims  delivery  as  well  as  the  other  party.     Lord 
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Admiralty  had  no  jurisdiction,  is  imoiateria],  not  being  tra- 
versable. The  plaintiff  must  show,  either,  that  by  the  sen- 
tence in  the  Admiralty  he  had  property,  or  that  by  the 
sentence  of  the  commissioners  for  prizes  the  Admiralty  had  no 
jurisdiction.  Admitting  that  the  plaintiff  may  avail  himself 
of  the  sentence  of  the  commissioners  of  prizes,  he  then  must 
claim  to  have  delivery.  He  states  himself  to  be  the  master 
of  a  Dutch  ship,  and  possessed  of  the  goods  for  carriage,  and 
that  he  brought  them  for  safety  to  Deal:  the  utmost  that 
this  gives  is  a  bare  possessory  right.  But  at  that  very  time 
there  was  open  war  between  England  and  Holland;  and 
then  it  follows  that  the  plaintiff  is  possessed  of  enemies^  goods. 
Subjects,  by  the  law  of  nations,  have  a  right  to  seize  the 
goods  of  an  enemy. 

Groiius^  book  3,  c.  6,  s.  12.  "  But  things  moveable, 
whether  with  or  without  life,  are  either  taken  in  public  ser- 
vice or  out  of  it :  if  they  are  not  taken  in  public  service, 
they  are  the  private  captor'^s."     Bro,  tit  Properties  38. 

The  title  of  the  plaintiff  was  the  title  of  the  owners,  and 
until  divested  out  of  him  the  king^s  title  could  not  arise. 
Lord  North  shows  a  better  title  than  the  plaintiff,  because 
he  seizes  in  right  of  the  king,  and  the  plaintiff  ""s  property  is 
divested  by  the  seizure,  and  at  that  moment  Lord  Nortlis 
commenced. 

Upon  the  fourth  plea,  Lord  North  has  an  absolute  title 
against  all  the  world.  If  they  could  not  belong  to  Lord 
North  as  first  occupant,  they  clearly  belong  to  the  crown ; 
and  the  general  words  of  the  patent  are  large  enough  to 
comprise  this :  they  are  ^^  goods  and  merchandizes  whatever 
lost  or  got.*"  They  come  within  the  terms  of  the  grant, 
being  goods  brought  by  plaintiff  himself  within  the  precincts 
of  the  Cinque  Ports,  and  got  by  Lord  North  by  the  seizure 
of  his  agent  (6). 

Woodj  in  reply. — The  crown  not  being  upon  the  record, 
the  Court  cannot  give  judgment  for  it;  and  neither  the 
king  nor  Lord  North  claiming  title,  the  Court  cannot  give 
judgment  for  either. 


{b)  It  appears  that  there 
eminent  cirilians  gave  an  opi- 
nion in  this  case,  that  if  the  ship 
was  to  be  considered  a  droit  of 
admiralty,  it  did  not  pass  to 
the  lord  warden  by  his  grant. 


there  being  no  mention  therein 
of  prizes  and  captures  either  by 
sea  or  land  within  the  jiirisdic^ 
tion  of  the  Cinque  Portx.  See 
Browne's  Civil  and  Admiralty 
Law,  vol.  ii.  p.  499. 


mi 
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Wood  having  resumed  his  argument  in  reply,  concluded 
with  proposing  a  second  argument. 

Lord  Mansfield. — If  we  had  any  doubt,  we  would  order 
th^  question  to  be  argued  agiun ;  but  we  have  no  doubt,  and 
the  value  of  the  property  alone  is  no  reason  for  a  second 
argument.  The  facts  are  these :  — The  plaintiff  was  the  master 
of  a  Prussian  ship,  on  board  of  which  were  goods  the  pro- 
perty of  enemies.  The  goods  are  brought  on  shore  and 
seized  in  right  of  the  crown ;  for  if  Lord  North  has  any  right, 
it  is  in  right  of  the  crown,  and  under  the  grant  of  the  crown. 
The  money  is  placed  in  the  Bank  to  be  there  kept  as  a  de- 
posit till  the  true  owner  appears.  Lord  North  prays  no 
delivery,  and  is  willing  that  the  money  should  continue  in 
the  Bank  till  the  question  between  him  and  the  owner  is  de- 
termined. The  only  question  on  the  pleadings  is,  whether 
the  Court  shall  order  the  money  to  be  delivered  to  the 
plaintiff;  the  question  is  not  which  of  the  parties  has  the 
better  title.  In  order  to  warrant  a  judgment  for  the  plain- 
tiff, it  must  appear  that  he  has  right ;  but  in  fact  he  h&s  none. 
He  claims  on  behalf  of  an  enemy,  which  he  cannot  do  against 
the  crown.  If  the  property  appears  to  be  in  the  crown,  it 
becomes  a  case  of  generosity  whether  the  crown  will  take 
advantage  of  that  summumjus  which  undoubtedly  gives 
all  enemies'  property  coming  into  this  kingdom  to  the  king, 
or  whether  in  this,  a  case  of  calamity,  it  shall  be  restored  to 
the  owner.  The  goods  therefore  ought  not  to  be  delivered 
to  the  plaintiff. 

WiLLEs,  Jmtice,  and  Ashurst,  JwtttcCj  concurred. 

BuLLER,  Justice. — It  is  impossible  for  the  Court  to  give 
judgment  for  the  plaintiff  without  his  making  out  a  title;  for 
th^uestion  is  not  who  is  finally  entitled,  but  who  is  entided 
on  this  record. 

Judgment  against  plaintiff. 

The  Court  observed,  that  they  would  not  say  how  judg- 
ment should  be  entered.  The  defendant  must  take  care  and 
enter  it  properly. 
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Bird 

V, 
GUN3T0N. 


ficers  before  actioDS  are  brought 
against  them  is  of  no  use  to 
them  when  they  have  acted 
within  the  strict  line  of  their 
duty,  and  was  only  required  for 
the  purpose  of  protecting  them 
in  those  cases  where  they  in- 
tended to  act  within  it,  hut 
by  mistake  exceeded  it." — Per 
Lord  Ken  YON  J  Greenwat/  v. 
Burd,  4  T.  R.  555.  So  where 
a  justice  of  the  peace  entered  a 
house,  and  took  away  a  gun, 
though  not  authorized  so  to  do, 
yet,  as  he  had  acted  as  a  jus- 
tice^  it  was  held  that  he  was 
entitled  to  notice ;  Brigg^  v. 
Evelyn,  2  //./?.  114  So  a 
magistrate  who  commits  the 
mother  of  a  bastard  child, 
though  two  magistrates  only 
have  jurisdiction  ;  IVheUer  v.- 
Toke,  9  East,  361.  So  where 
a  magistrate  has  authority  to 
act  upon  the  subject-matter  of 
the  complaint  brought  before 
him,  he  must  be  considered  to 
have  acted  by  virtue  of  his 
office,  though  the  place  where 
the  offence  was  committed  was 
not  within  his  jurisdiction; 
PrcHtidge  v.  Woodman,  1  B.  & 
C.  12.  The  rule  on  this  sub- 
ject is  thus  laid  down  by  Mr. 
Justice  Bayley  : — *'  If  a  magi- 
strate act  in  a  case  which  his 
general  character  authorizes 
him  to  do,  the  mere  excess  of 


authority  does  not  deprive  him 
of  that  protection  which  is  con- 
ferred on  those  who  act  in  exe- 
cution of  it ;  but  where  there 
is  a  total  absence  of  authority 
to  do  any  part  of  that  which 
has  been  done,  the  party  doing 
the  act  is  not  entitled  to  the 
protection."  Cook  v.  Leonard^ 
B.  R.,  H,7ScS  Geo.  4,  6  B. 
&  C  354:  see  also  Graves  v. 
Arnold,  3  Cnmpb.  242  ;  Then- 
/mid  V.  ^rchmnre,  B,  R.,  //. 
58  Geo.  3,  1  /?.  &  A.  227; 
/Voterhouse  v.  Keen,  B.  R.,  E. 
6  Geo.  4y4  B.8l  C.  200. 

But  where  the  act  in  ques- 
tion has  not  been  done  in  the 
capacity  of  justice,  and  cannot 
be  reterred  to  that  character, 
but  is  wholly  divcrso  intuitu, 
notice  is  not  required.  Thus 
where  a  justice  of  the  peace,  who 
was  also  mayor  of  a  borough,  re- 
ceived a  fee  for  granting  a 
licence  to  a  publican,  it  was 
held  that  such  fee  could  not 
have  been  taken  by  him  in  his 
character  of  justice,  and  that 
he  was  not  entitled  to  notice. 
Morgan  v.  Palmer,  B.  R.,  E. 
5  Geo.  4,  2  B.  &  C.  729  z  see 
also  Vmphelby  v.  Maclean,  B. 
R.,  M.  58  Geo.  3,  1  B.  &  A. 
42 ;  Larcton  v.  AM/  r,  B.  R., 
E.  1818,  cited  6  B.  Si  C.  355; 
Irving  V.  Wilsony  B.  R.,  M.  32 
GVo.  3^4  T.  /?.  485. 


Friday, 
22d  AprU. 


Long  and  Others  v.  Allan  (a). 


In  an  action  on  JL  HIS  was  an  action  against  an  underwriter  on  a  policy 
of  insurance.  The  first  count  in  the  declaration  stated,  that 
the  plaintiffs  had  made  an  insurance  on  the  S4th  of  August, 

An  usage  in  such  caae 


i  policy  of  a 
ship  waxranted 
to  depart  with 
convoy,  if  the 

ship  sails  without  convoy,  the  assured  is  entitled  to  recover  the  premium, 
to  return  the  premium,  deducting  a  half  per  cent.,  is  good. 


(«)  5.  CPnrk.  Ins.  529,  6th  cd. 
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were  to  govern,  there  mig 
on  two  policies  containing  : 
surer  takes  the  combined  i 
dangerous  portion  of  thf 
commenced,  it  cannot  '  i 
Efficrigofh, 

Lord  Mansfield.-        i 
has  never  commenced  i 

it  has  not  been  so  he'  I 

not  be  made.  The 
principle^  that  wher 
be  run,  there  oughi  i 

there  is  an  usage  i' 
stood  to  be  ingraf 
WiLLEs  and  I 
BuLLEB,  Just 
evidence  was  rer 
In  Bond  v.  Go 
evidence.     Yo 
the  policy  (^) 
proved. 


(/)  Corm 
445. 

(g)     Mr. 
must  be  u 
parol  evidc 
trade;    se< 


Friday, 
22d  April. 

^.andB.  being  ASS 
1^*  P'^i.      accor 

agents,^.  iB 
imposed  on  by     noUj 

P«ww»  ^«»My     the 
pretending  to  be 
8a!lan,towhom  Coi 
be  pays  a  sum  r 

of  money,  wbieh 
he  iB  subse-  cai 

quenUy  com-        • 
pellcd  to  pay      J^ 
again  to  me  ptnooi 


/ 
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Friday,  Paul  t?.  Edkn  and  Another  (a). 

22dApriL 

AMMDaaeoten  JL  HIS  was  an  action  for  prize-money  due  to  the  plaintiff 

privateer  under  ^  *  seaman  on  board  a  vessel  called  the  JEnterprisej  of 

an  agreement  which  the  defendants  were  owners,  and  for  money  had  and 

m^Z^  received  by  them  to  the  use  of  the  plaintiff.    The  defendants 

of  wages,  and  pleaded  the  general  issue ;  and  the  trial  of  the  cause  coming 

continue  on  on  at  GuUdkoU,  before  the  Earl  of  Maksfield,  at  the  sit- 

l>oard  lis  tings  after  last  term,  the  jury  found  for  the  plaintiff,  with 

forWthie right  <£^  17*.  6rf.  damages,  subject  to  the  opinion  of  the  Court 

to  priw-money.  on  the  following  case. 

months  heMi"        The  plaintiff  entered  on  board  the  Enterprise  privateer, 

^F*^^,  of  which  the  defendants  were  part  owners,  for  a  cruize  of 

ship;  and  after  SIX  months  in  the  capacity  of  a  seaman,  and  executed  the 

being  unprened,  articles  >of  afiTeement  for  the  cruize,  dated  the  11th  of  Octo- 

cnteied  on  boara    ,        -«,-»«    .        i  •  i  •       i    t      /.  n       .         i 

that  ship  and      Oer^  17/8,  in  which  are  contained  the  following  clauses : — 

H^llhat*A"'^'       "  /fw/?rtinw,  It  is  agreed  upon,  expressed,  and  declared, 

wasnoforfeituxe  that  the  said  captain,  officers,  and  seamen,  and  others  exe- 

of  the  prize-        cutinfi:  these  presents,  shall  so  and  serve  on  board  the  said 
money  towhich         .     »  r  »  *,,.,.  ,  , 

he  had  become    pnvatcer  Without  any  wages  or  salary,  but,  m  lieu  and  stead 

uf  KTvio^  on^    thereof,  shall  be  entitled  to  the  respective  shares  and  propor- 

board  the  pri-     tions  of  all  and  every  such  prize  and  prizes  as  shall  be  taken 

vateer.  yyy  them,  and  also  of  such  bounty-money,  in  such  manner 

as  is  mentioned,  set  forth,  and  expressed  in  the  schedule 

hereunto  annexed. 

**  Secondly^  That  the  said  privateer  shall  be  employed  in 
a  cruize  against  his  majesty's  enemies  for  the  space  of  six 
months,  to  commence  from  her  departure  from  the  Downs^ 
and  until  the  said  ship  shall  be  arrived  back  again  to  the 
said  port  of  London^  in  case  the  said  letters  of  mart  or  com- 
mission, or  any  other  commission  of  war  to  be  granted  in 
lieu  thereof,  shall  so  long  continue  in  force. 

*'  Eleventhly^  That  all  and  every  person  and  persons  serving 
on  board  the  said  privateer  shall  continue  on  board  the  same 
for  the  space  of  six  months,  and  be  full  six  months  at  sea, 
(any  time  lying  in  harbour  not  to  be  included)  from  their 
departure  from  the  Downs,  if  thereto  required,  until  the 

('0  S.  C  shortly  stated,  Abbott  on  Shipping,  444,  5th  ed. 
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vice  of  every  seaman,  and  the  owners  of  merchantmen  or 
privateers  cannot  compel  any  person  to  enter  into  a  con- 
tract not  to  serve  the  public.  Stat  2  Geo.  2,  f.  36; 
2  Geo,  3,  c.Sl,  By  the  first-mentioned  statute,  no  seaman 
on  board  a  merchant-ship  shall  forfeit  wages  by  entering 
on  board  a  king'^s  ship.  A  privateer  does  not  differ  from  a 
merchant-ship,  and  the  prize-money  is  substituted  in  lieu 
of  wages.  If  the  plaintiff  had  continued  as  an  impressed 
man,  it  is  not  disputed  that  he  would  have  been  entitled. 
By  his  being  impressed,  and  remaining  so  nine  days,  his  con- 
tract was  at  an  end,  and  he  became  sui  Juris,  and  had  a  right 
to  enter. 

Lee^  contrOy  admitted  that  the  case  had  been  so  decided 
in  the  Common  Pleas ;  but  the  parties  were  not  satisfied,  and 
determined  to  bring  it  before  this  Court.  The  act  of  par- 
liament  does  not  seem  to  include  this  case,  and  there  is  plain 
reason  why  it  should  not.  The  act  is  "  for  the  better  regu- 
lation of  seamen  in  the  merchant^ervice^  bound  on  voyages 
beyond  the  sea.  It  says  nothing  of  cruizing.  It  provides 
that  no  master  of  a  ship  bound  beyond  seas  shall  carry  any 
seaman  or  mariner  without  first  coming  to  an  agreement  for 
their  wages  under  a  penalty  of  <£5.     Here  the  articles  ex- 


the  privateer  did  not  apply  to 
him. 

^*  It  is  contended  that  the 
plaintiff's  entering  after  he  was 
impressed^  being  an  act  of  his 
own,  is  a  forfeiture.  On  the 
other  side  it  is  urged  that  the 
2  Geo,  3,  c.  31,  exempts  the 
wages  from  forfeiture  if  the 
roan  enters  on  board  of  any  of 
his  majesty's  ships.  This  clause 
is  not  confined  to  time.  By 
law  the  king  had  a  right  to 
have  the  service  of  every  seaman^ 
which  right  no  agreement  can 
take  away. 

''They  contend  that  a  pri- 
vateer does  not  come  within  the 
description  of  the  act,  which 
speaks  of  merchant-ships  only. 
I  can  see  no  difference.  The 
merchant-service  extends  to  all 
service  except  the  king's.  Pri- 
vateers have  written   articles^ 


and  are  bound  to  have  them^  as 
well  as  merchantmen ;  and  if 
they  were  to  sail  without  arti- 
cles>  they  would  be  liable  to  the 
penalty  m  the  prior  clauses  of 
the  act,  the  latter  clause  there- 
fore must  be  as  extensive  in  its 
power  as  the  former.  So  is  the 
purview  of  the  act. 

'*  If  there  is  therefore  a  doubt 
concerning  the  man's  coming 
within  the  words  and  meaning 
of  the  act,  sneaking  of  mer- 
chant-ships, the  act  being  to 
deprive  a  man  by  forfeiture  of 
what  he  has  once  earned,  the 
Court  will  lean  against  the 
doubt,  in  his  favour.  1  cannot 
distinguish  the  prize-money 
from  wages. 

"  Mr.  Justice  Gould  of  the 
same  opinion. 

"  Mr.  Justice  Heath  of  the 
same  opinion.*' 
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Friday,  NeWBY  V.  WILTSHIRE  (a). 

22d  April. 

A  master  is  not  jhLT  the  trial  of  thiR  cause  (which  was  an  action  on  this 
ovOTeOT  rf*a  ^^*^^)  *^  ^^^  ^^^  assizes  for  the  county  of  Cambridge^  before 
parudi  who  have  A  SHU  EST,  Justice,  a  verdict  was  found  for  the  plaintiff,  with 
^compeUed  ^^g  ^g^  ^j  damages,  subject  to  the  opinion  of  the  Court 
amount  of  a        on  a  case  which  stated, 

fwl^g^^  That  the  defendant,  a  fanner  at  Thaxted,  in  the  county  of 

his  servant,  in  Essex^  and  a  man  of  substance  and  property  there,  in  May^ 
w°i[»dd^thap.  1784,  sent  his  waggon  to  Cambridge^  with  two  servants,  a 
pening  to  him  man  and  a  boy ;  and  in  returning  from  thence  with  a  load  of 
"*  ®  P"  '  oats,  when  they  came  to  the  parish  of  Sawstwi^  in  the  county 
of  Cambridge^  the  boy  sitting  on  the  shafts  of  the  waggon, 
a  cart  happened  to  pass  by,  and  the  whip  of  the  driver  of 
the  cart  touching  one  of  the  waggon-horses  as  they  passed, 
the  horse  took  fright  and  started  aside,  whereupon  the  boy 
fell  off  the  shafts  and  had  his  leg  and  thigh  fractured  by  a 
wheel  of  the  waggon  going  over  him,  so  that  he  could  not 
be  removed  from  the  parish  of  Sawsion  without  endangering 
his  life.  The  plaintiff,  who  was  a  parish  officer  of  Sawston, 
took  care  of  the  boy  and  employed  a  surgeon  to  attend 
him,  and  expended  in  his  necessary  maintenance  and  cure 
£&2  12j.  7c{.,  the  sum  for  which  the  action  was  brought. 
The  defendant  knew  of  the  accident  the  same  night  that  it 
happened,  and  six  weeks  afterwards  went  to  Sawston^  when 
he  found  the  surgeon  going  to  amputate  the  limb  that  was 
fractured,  and  before  the  operation  asked  the  boy  if  he  con- 
sented ;  and  the  boy  consenting,  the  limb  was  taken  off.  The 
boy  was  a  yearly  servant  to  the  defendant  at  <£l  Vis,  a  year, 
and  was  settled  at  Thcucted.  After  his  cure,  he  served  out 
his  year  with  the  defendant,  and  received  his  whole  yearns 
wages. 

The  question  was,  whether,  under  all  the  circumstances, 
the  plaintiff  was  entitled  to  recover. 

Sayetj  for  the  plaintiff. — The  first  question  is,  how  far 
the  master  is  liable  for  the  cure  of  his  servant  who  is  sick  by 
the  act  of  God  or  accident ;  the  second,  whether,  under  the 

(/i)  S.  C.  2  Esp.  N.  P.  C.  739. 
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particular  circumstances  of  this  case,  the  defendant  is  not  1785. 
liable.  1st.  By  the  lioman  law,  slaves  abandoned  in  sick-  s^^.^^.^ 
ness  were  ipsojacio  disfranchised.  The  master  could  not  Nbwby 
retain  any  part  of  the  servant^s  wages  on  account  of  sickness, 
and  the  servant  himself  is  not  liable.  li.  v.  Christchurch  (b). 
In  case  of  casual  poor,  the  parish  where  the  accident  hap- 
pens is  liable  in  strict  justice,  but  still  has  a  claim  upon 
the  parish  where  the  pauper  is  settled.  The  parish  where 
he  is  settled  could  not  be  liable,  because  he  is  not  a  pauper. 
If  the  accident  had  happened  in  that  parish,  the  master  must 
have  paid.  The  master  is  the  only  person  ultimately  liable — 
liable  to  maintain  his  servant  both  in  sickness  and  in  health. 
J?.  V.  Hales  Owen  (c).  If  the  servant  is  beaten,  the  master 
may  recover  the  money  he  has  paid  for  his  cure.  Everard 
y,  Hopkins  (rf),  Watson  v.  Turner  {e), 

Wihouy  caw/ro.— First,  the  action  is  not  maintainable  by 
one  parish  officer  alone.  It  is  not  stated  expressly  that  there 
were  more,  but  it  sufficiently  appears,  for  the  plaintiff  is  en- 
titled a  parish  officer.  Secondly,  no  order  on  the  parish  is 
stated,  and  the  payment  therefore  was  voluntary.  Simpson 
v.  Johnson  {f).  Thirdly,  the  action  should  have  been 
brought  either  by  the  servant,  or  by  the  surgeon  and  the 
other  persons  who  provided  the  necessaries.  A  right  of 
action  cannot  be  transferred.  No  case  can  be  mentioned  in 
which  a  parish  laying  out  money  previously  to  an  order  has 
been  held  entitled  to  be  reimbursed.  The  parish  can  have 
no  relief  against  the  master  till  an  order  is  made.  Here 
there  was  no  express  undertaking  by  the  master,  and  his 
circumstances  and  ability  are  immaterial.  The  general 
question  is,  whether  a  master  who  has  lost  the  services  and 
paid  the  whole  wages  of  his  servant  is  liable  to  pay  for  an 
accident  arising  from  the  neglect  of  his  servant,  who  was 
wrongfully  riding  on  the  shafts  of  the  carriage.  There  is 
no  implied  contract  K.  v.  Christcfiurch  is  distinguish- 
able. There  the  sending  to  a  hospital  is  stated  as  an 
act  of  kindness,  which  it  would  not  be  if  the  master  were 
bound.  The  general  practice  of  gentlemen  sending  their 
servants  to  hospitals  proves  the  understanding  that  masters 

(6)  Burr.  S.  C.  158.  (e)  Exc,   T.  7  Geo.  3,    B. 

(c)  B.  R.,   T,  4  Geo.  1,  1  N.  P.  281. 
Sir.  99.  (/)  B.  R.,  M.  19  Geo.  3, 

(d)  B.  it,    r.   12  Jac.   1,  ante,  vol.  i.  p.  7. 
2  Buk.  332. 
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are  not  liable ;  for  if  they  were  it  would  be  a  breach  of  trust 
in  the  guardians  of  the  hospitals  to  receive,  and  an  act  of 
meanness  in  the  master  to  send,  the  servant.  Part  of  the 
plaintiffs  claim  certainly  arises  from  the  maintenance  of  the 
servant,  but  the  master  is  only  bound  to  maintain  hhn  in 
his  own  house.  If  the  master  is  liable  at  all,  it  is  to  the 
servant,  and  not  to  the  parish  officers. 

Lord  Mansfield. — I  do  not  applaud  the  humanity  of 
the  master.  He  makes  no  inquiry  for  six  weeks,  and  then 
passes  by  on  the  other  side.  In  general,  from  humanity  and 
kindness,  a  master  should  take  care  of  his  servants,  but  the 
question  here  is  what  is  the  law.  For  the  remedy  over 
there  is  no  authority  in  principle,  and  no  dicium  has  been 
cited.  The  parish  where  the  accident  happens  is  bound  to 
take  care  of  the  man,  and  in  so  doing  they  merely  do  their 
duty.     I  cannot  say  that  the  master  is  bound. 

Judgment  for  the  defendant  (g). 


(g)  The  rule  is  now  clearly 
settled  that  the  overseers  of 
the  parish  where  the  accident 
happens  are  legally  liable  for 
the  expenses  of  the  cure,  with- 
out any  express  promise ;  Toni' 
linson  v.  Bentall,  B,  R.,  T.  7 
Geo,  4,  5  ^.  &  C.  738 :  and 
the  parish  where  the  pauper  is 
settled  is  not  liable;  Gent  v. 
Tonikins^  Id.  746,  (//)j  nor  is  it 
liable  over  to  the  parish  in 
which  the  accident  happened. 
ALkina  v.  Hnntvell,  B.  R„  1\ 
42  Geo.  3,  2  East,  506.  Where 
the  accident  happens  in  one 
parish,  and  the  pauper  is  con- 
veyed (without  fraud)  into  an- 
other parish  where  he  is  visited 
by  the  overseer,  and  attended 
by  the  parish  surgeon  with  the 
knowleoge  of  the  overseer,  the 
latter  parish  is  liable  ;  Lamb  v. 
Bunce,  B.  R,,  T.  55  Geo.  3,  4 
M.  &  iS\  275.  And  where  a 
pauper  residing  in  the  parish  of 
A.  received  during  illness  a 
weekly  allowance  from  the  parish 
of  B,^  where  he  was  settled,  it 
was  held  that  an  apothecary 
who  had  attended  the  pauper 


might  recover  in  an  action  for 
the  amount  of  his  bill  against 
the  overseer  of  B,,  who  ex- 
pressly promised  to  pay  it. 
mng  T.  MUL,  B.  R„  M.  58  G. 
3,  \  B.  &  A.  104.  See  also 
Rex  V.  St.  Lanrence,  Ludlow , 
B.  R,,  T.  2  Geo,  4,  4  B.  &  A. 
660;  Simmons  v.  fFilmoi,  car. 
Lord  Eldon,  3  Esp.  N.  P.  C. 
91. 

With  regard  to  the  liability 
of  the  master,  it  is  said  by  Lord 
Eldon  to  have  been  ruled  by 
Lord  Kenyan,  that  when  a  ser- 
vant living  under  the  roof  tf 
his  master  falls  sick,  the  master 
is  liable  for  medicines  provided 
for  his  servant,  if  his  iUness  has 
not  been  the  consequence  of  his 
own  misconduct  or  debauchery. 
Simmons  v.  IVilmott,  3  Esp.  93. 
The  case  alluded  to  by  Lord 
Eldon  appears  to  be  that  of 
Scar/nan  v.  Casiell,  1  Esp. 
N.  P.  C.  270,  in  which  the 
principal  case  was  cited  under 
the  name  of  Lubjf  v.  Wiltshire, 
and  distinguished  by  Lord 
Kenyan.  The  doctrine  of  Lord 
Kenyan    was   however    much 
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The  judge  stated,  that  he  was  of  opinion  that  this  was  a       1785. 
loss  which  the  plaintiffs  were  bound  to  make  good ;  that  the       y^^mm/ 
defendant  was  under  no  necessity  of  insuring;  and  that  it  Thbnt  and 
would  be  strange  to  say  that  ?ie  must  bring  an  action  to  re-  -hj^^^^j. 
cover  a  satisfaction  from  the  owner  of  the  brig :  that  he  re-  ^^ 

membered  and  had  a  full  note  of  a  case  of  Dc^  v.  Hall  (i).       Wood. 
in  which  it  was  solemnly  determined  by  Lee,  Chief  Justice^ 
and  Wright,  Dexnison,  and  Foster,  Justices^  that  a 
hoyman  is  liable  for  all  accidents  except  such  as  happen  by 
the  act  of  God  or  the  king^s  enemies. 

Cowper  and  Brown  now  showed  cause. — The  only  ques- 
tion is  whether  the  proprietors  of  the  vessel  were  in  this  case 
answerable.  Dak  v.  HaU.  The  plaintiffs  expended  a  large 
sum  of  money  in  getting  the  goods  (flax)  cured,  and  the 
defendant  afterwards  received  them,  but  refused  to  pay  the 
plaintiffs  for  the  expense  they  had  been  put  to  in  the  curing, 
and  for  which  this  action  was  brought.  Carriers  are  liable 
to  make  good  any  damage  which  happens,  upon  this  prin- 
ciple, that  they  might  otherwise  collude  with  robbers.  Where 
the  act  of  God  discharges  the  carrier,  it  is  because  he  has  no 
remedy  over;  but  in  other  cases  he  is  put  to  his  recovery 
over,  because  he  has  a  knowledge  of  the  precise  facts,  which 
the  owner  of  the  goods  may  not  possess.  The  present  is  not 
a  case  of  inevitable  necessity,  but  of  negligence  in  a  third 
person. 

Bearcrqftaxid  Plummer,  contra. — This  is  a  general  ques- 
tion afiecting  all  common  carriers.  They  are  the  bailees  of 
goods,  and  are  liable  if  they  can  be  fixed  with  the  smallest 
degree  of  negligence;  but  in  this  case  the  utmost  caution 
would  have  been  unavailing.  The  plaintiffs  then  having 
not  been  guilty  of  negligence,  and  the  damage  being  occa- 
sioned by  inevitable  accident,  the  money  expended  in  curing 
the  goods  may  be  recovered. 

The  accident  arising  on  a  dangerous  sea  voyage,  usually 
insured  against,  which  differs  from  land  carriage,  the  owners 
of  the  goods  are  liable  unless  there  was  some  special  ac- 
ceptance of  the  goods  by  the  plaintiffs  to  carry  them  safely, 
which  should  have  been  left  to  the  jury.  The  accidents  on 
a  sea  voyage  are  so  various  that  it  is  unreasonable  that  the 
consideration  of  the  freight  should  make  the  owners  liable. 
[Lord  Mansfield. — I  wish  to  know  whether  there  is  any 

{b)  B.  R.,  M.  24  Geo.  2,  1  mis.  281. 

VOL.  IV.  V 


XHO 


UASlib  IJN   JKASTlili  TJtiKM   iSH    X  Hii 


1785*       authority  for  the  distinction  between  a  land  and  sea  carrier, 
v-»v-^^      and  whether  the  owner  of  a  ship  is  liable  for  pirates  ? J 
'^^^^  ^^^  Cotty^. — In  Barclay  y.  Y  Gana{c)  the  owners  were  held 
NAviGATroN  ^^^^^  ^^^  ^^^  *^*^  ^^  ®  g*"^g  of  fresh- water  pirates,  whom  it 
i;.  was  found  they  could  not  resist. 

Wood.  Lord  Mansfield. — This  is  a  general  question,  and  no 

case  has  been  cited  directly  in  point,  but  the  general  prin- 
ciple is  clear.  The  act  of  God  is  natural  necessity,  as  wind 
and  storms,  which  arise  from  natural  causes,  and  is  distinct 
from  inevitable  accident.  The  case  of  robbers  is  established 
and  is  extremely  strong.  In  this  case  the  injury  arises  from 
the  conduct  of  a  private  man,  and  it  may  be  said  that  there 
was  some  negligence  here,  for  there  was  a  sloop  at  anchor, 
and  the  plaintiffs  should  have  looked  out  for  the  anchor. 

WiLLEs,  Justice. — I  am  of  the  same  opinion.  The  case 
of  robbers  extends  to  pirates.  Though  negligence  is  laid  in 
the  declaration,  it  is  not  necessary  to  be  proved. 

AsuuRST,  Justice. — I  lean  in  favour  of  the  rule  already 
laid  down,  and  no  authority  has  been  cited  against  it.  It 
will  make  carriers  more  careful  in  future.  In  the  present 
case  they  were  not  free  from  negligence.  They  saw  a  vessel 
at  anchor,  and  that  anchor  must  have  been  somewhere. 

BuLLEB,  Justice. — The  plaintiffs  have  put  this  case  on 
two  grounds.  First,  that  they  are  not  liable  generally :  Se^ 
condly,  that  a  special  acceptance  of  the  goods  ought  to  have 
been  shown.  The  general  question  has  been  often  decided. 
There  is  no  distinction  between  a  land  carrier  and  a  water 
carrier.  I  am  unwilling  to  depart  from  an  established  rule. 
The  danger  from  robbers  is  as  strong  as  this  case,  and  is 
equally  inevitable,  yet  the  carrier  is  liable.  With  regard  to 
the  second  ground,  it  cannot  be  supported ;  for  as  to  the 
freight  being  too  small  in  proportion  to  the  danger,  the  an- 
swer is,  that  the  carrier  set  his  own  price.     I  cannot  agree 


(c)  B.  11.,  E,  24  Geo.  3, 
ante,  vol.  in.  p.  389,  and  see 
note  (i)  vol.  Hi  />.  391.  "As 
soon  as  any  goods  are  put  on 
board,  the  master  must  provide 
a  sufficient  number  of  persons 
to  protect  them;  for,  even  if 
the  crew  be  overpowered  by  a 
superior  force,  and  the  goods 
stolen,  while  the  ship  is  in  a 
port  or  river  within  the  body 


of  a  county,  the  roaster  and 
owners  will  be  answerable  for 
the  loss,  although  they  have 
been  guilty  of  neither  fraud  nor 
fault,  the  law  in  this  instance 
holding  them  responsible,  from 
reasons  of  public  policy,  and  to 
prevent  the  combinations  that 
might  otherwise  be  raade  with 
thieves  and  robbers.'*  Abbott 
on  Shipp.  22:i,  5th  ed. 
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'with  my  brother  Willes,  that  negligence  need  not  be  proved. 
Negligence,  in  point  of  fact,  should  in  general  be  proved, 
but  negligence  in  point  of  law  is  sufficient  if  the  facts  proved 
show  what  the  law  calls  negligence.  Here  I  think  there  was 
negligence.  If  there  was  a  buoy,  the  master  ought  to  have 
seen  it ;  if  there  was  no  buoy,  it  was  the  more  suspicious. 

Rule  discharged  (d). 

(d)  See  Fortcardr,  Pittard,  B.  R.,  M.  26  Geo.  3,  1  T.  R.  27* 
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Trent  and 

MSBSEY 

Navigation 

V. 

Wood. 


Ahmitage,  Spinster,  v.  Dunstrk, 

JL  HIS  was  an  action  for  words,  which  was  tried  before 
GrouLD,  Justice^  at  the  last  assizes  for  the  county  of  Surry^ 
and  a  verdict  found  for  the  plaintiff. 

Mingay  obtained  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside  and  a  nonsuit  entered ;  and  this  day 
the  case  was  argued  by  Pigoit  and  RiisseU  for  the  plaintiff, 
and  Mingay  for  the  defendant.  The  material  count  in  the 
declaration  (among  many  others)  set  forth  that  one  BiUiter^ 
a  man  of  character  and  substance,  had  made  his  addresses 
to  the  plaintiff  in  the  way  of  marriage,  and  that  the  defendant, 
well  knowing,  &c.,  spoke  the  following  words  of  the  plaintiff, 
viz.  ^^Ifiave  had  carnal  knowledge  of  her  C*  by  reason  where- 
of BiUiier  declined,  &c.,  and  she  lost  her  marriage.  The 
plea  was.  Not  guilty. 

By  the  report  of  Gould,  Justice^  it  appeared  "  that  the 
plaintiff  called  four  witnesses,  Payne,  Ash^  BiUiier,  and 
Hanson.  Payne  proved  that  on  the  first  of  last  January^ 
at  a  club  held  at  an  alehouse  at  Peckham^  there  was  a  public 
conversation  about  Billiter^s  courtship  of  the  plaintiff,  whom 
the  defendant  had  courted,  but  she  had  turned  him  off,  as 
BtUiter  was  thought  a  better  match :  that  the  defendant 
then  said  *  he  was  very  welcome  to  ride  in  his  old  boots* 
The  witness  being  intimate  with  BUliter,  informed  him  of 
this.  At  the  next  club,  on  the  1st  of  February^  BiUiier 
and  the  defendant  being  present,  Billiter  asked  the  defendant 
what  he  meant  by  riding  in  his  boots,  and  said  he  could  not 
explain  his  meaning.  The  defendant  laid  half  a  crown  that 
he  could.     He  was  very  much  in  liquor,  but  t,hough  drunk 


Monday, 
25th  April. 

In  an  action  for 
thxidet per  quod, 
it  ia  not  Buf- 
6cient  to  prove 
equivalent 
words  of  tdanderf 
though  ex- 
plained in  the 
same  sense  by 
the  defendant 
himself. 
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was  tender  of  the  matter.  He  was  loth  to  speak.  BilRter 
called  him  rascal.  He  then  said  ^  Tie  had  carnal  kfumUdge 
of  her ^  and  would  swear  iL'*^ 

Ash  saw  Billiter  and  the  defendant  together  on  the  1st  of 
February,  when  BiUiter  asked  the  defendant  if  he  ever  had 
carnal  knowledge  o(  Sarah  Armitage  (the  plaintiff),  and  he 
said  "  Yes,  he  had ;  and  that  BiUiter  was  welcome  to  ride 
in  his  old  boots ;  that  there  was  room  enough  for  him ;  that 
she  would  not  breed."  BiUiter  asked,  "  How  do  you  know 
she  will  not  breed  P"*'  and  the  defendant  answered,  **  She  is 
a  whore,  and  I  can  prove  it  by  Hannah  Rhodes^  The  wit- 
ness then  spoke  in  favour  of  the  plaintiff^s  character,  and 
proved  that  BiUiter  had  courted  her. 

On  his  cross-examination  he  said,  that  they  were  all  drink- 
ing at  the  club ;  that  he  was  there  about  three  hours;  that 
BiUiter  and  the  defendant  were  there  when  he  came ;  that 
they  had  been  drinking,  but  that  the  defendant  was  not 
drunk ;  that  the  first  thing  the  witness  heard  was  BiUiter 
offering  to  lay  half  a  crown  about  Saraft  Armitage^  but 
he  could  not  say  what  the  particular  subject  of  the  wagtf 
was. 

BiUiter,  after  proving  the  plaintiff^s  situation  in  life  and 
good  character,  said  he  had  visited  her  as  a  sweetheart,  with 
a  view  to  marriage,  and  that  there  was  no  other  impediment 
but  what  he  heard  the  defendant  had  said  about  his  riding 
in  the  defendants  old  boots :  that  Payne  had  informed  him 
of  it :  that  on  the  first  of  February,  at  the  public  house.  Ash 
sung  a  sopg  about  cuckolds,  and  the  defendant  pointed  with 
two  fingers  at  the  witness :  that  he  asked  the  defendant  what 
he  meant  by  calling  the  plaintiff'^s  character  in  question,  and 
said  to  him,  ^^  How  could  you  say  that  I  was  velcome  to 
ride  in  your  old  boots  T^  that  one  of  the  company  then  said 
he  meant  (using  a  term  importing  lying  with  her) ;  and  the 
witness  then  said  to  the  defendant  he  believed  he  could  not 
prove  what  he  had  said,  and  that  he  was  a  blackguard  fel- 
low. He  answered  that  he  had  said  no  more  than  what  was 
true.  The  witness  then  laid  a  wager  of  half  a  crown  that 
he  could  not  prove  it;  and  the  defendant  said  he  would 
swear  it,  and  could  prove  it  by  Hannah  Rhodes :  **  that  he 
had  carnal  knowledge  of  SaraJh  Armitage,  and  could  prove 
it  by  Hannah  Rhodes ;"  that  he  called  for  a  book  (which 
the  witnesses  believed  to  be  a  Common  Prayer  Book),  and 
swore.    The  witness  said,  you  have  destroyed  the  character 
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Pigott  and  Russell  showed  cause.  The  loss  of  marriage 
must  be  admitted  to  have  been  the  consequence  of  the  first 
words,  but  these  words  were  exphuned  by  the  defendant 
himself  to  mean  that  he  had  had  carnal  knowledge  of  the 
plaintifi^ ;  and  that  was  the  sense  in  which  the  words  were 
understood  at  the  time.  In  general,  the  meaning  or  explana- 
tion of  words  cannot  be  laid  in  the  declaration  instead  of  the 
words  themselves ;  but  this  is  a  particular  case,  for  the  words 
were  so  explained  by  the  defendant  himself. 

Lord  Mansfield. — There  can  be  no  doubt  in  the  case. 
Every  honest  mind  must  lean  against  a  nonsuit.  But  it  is 
impossible  here,  for  the  words  as  spoken  wanted  explanation 

Rule  absolute  for  nonsuit  (a). 

(fl)  See  Maitland  v.  Goldnet/,  7'.  42  Geo.  3,  2  East,  434. 


Taesday, 
26th  April. 

It  is  not  a  bar 
to  an  action  of 
crim.  con.  that 
the  plaintiff* 
allowed  the  de- 
fendant to  re- 
main in  his 
house  after  a 
suspicion  of  his 
wife's  fidelity 
h»w  been  in- 
timated to  him. 


Foley  r.  Lord  Peterborough. 

X  HIS  was  an  action  for  criminal  conversation,  in  which  a 
verdict  had  been  found  for  the  plaintiff  at  the  last  assizes 
for  Herefordshire,  A  rule  for  a  new  trial  had  been  obtained 
by  Mingay^  on  the  16th  Aprils  upon  the  ground  that  the 
verdict  was  against  evidence.  He  said  that  Lady  Atme 
Foley  had  been  guilty  of  infidelity  with  many  persons  before; 
that  Mr.  Foley  knew  it  in  some  instances;  and  was  cautioned 
against  Lord  Peterborouffhy  yet  that  he  kept  him  in  his 
house  when  his  lordship  wished  to  go,  and  told  him  not  to 
be  vain  of  Lady  Anne\  favours,  for  that  she  shared  them 
to  all  men  alike ;  that  he  left  him  in  the  house  alone  with 
her  for  days,  and  brought  him  back  from  CheUenltam^ 

Bearcrqft^  Lee^  and  Cowper  showed  cause.  Mingay  and 
Lane^  contra. 

Lord  Mansfield. — This  application  is  made  on  the 
ground  that  Mr.  Foley  connived  at  the  adultery  of  his  wife. 
I  was  the  first  who  held  this  to  be  a  bar  to  the  action  in  a 
case  before  Sir  J?.  Warsley^^  case.  But  it  is  not  enougli 
that  the  husband  is  loath  to  see  what  others  see ;  and  there 
is  no  colour  in  the  evidence  of  any  knowledge  or  connivance 
pn  the  part  of  the  plaintiff.     He  was  not  privy  to  the  former 
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weather  was  extremely  bad  till  the  arrival  of  the  ship  at 
Lisbon  on  the  10th  of  January^  1784s  where  a  survey  was 
had  at  the  request  of  the  captain,  who  was  also  the  consignee 
of  the  fish,  by  the  Board  of  Health  at  Lisbon^  to  whom  it 
appeared,  and  in  fact  the  case  was,  that  the  fish  was  ren- 
dered of  no  value  through  the  dangers  of  the  sea.  The 
ship  did  not  proceed  from  Lisbon  on  her  destined  voyage. 

The  plaintiffs  having  brought  an  action  on  this  policy, 
the  defendant  pleaded  the  general  issue,  and  also  paid  into 
Court  <f^l6  19^.  6rf.  viz.  £8  15s.  per  cent,  as  a  general 
average  upon  the  cargo,  and  £8  4*.  6d.per  cent,  as  a  par- 
ticular average  on  the  ship. 

The  cause  was  tried  at  GuUdhall  at  the  sittings  after  last 
Term  before  the  Earl  of  Mansfield,  where  a  verdict  was 
found  for  the  plaintiffs,  with  <f  51  55.  damages,  subject  to 
the  opinion  of  the  Court,  on  a  case  in  which  the  facts  above- 
mentioned  were  set  forth. 

The  question  stated  was,  whether  the  plaintiffs  were  en- 
titled to  recover  the  remainder  of  the  ^100  underwritten  by 
the  defendant  on  the  policy  in  question,  as  far  as  related  to 
the  cargo.  If  the  Court  should  be  of  that  opinion,  the 
verdict  was  to  stand ;  if  not,  a  verdict  to  be  entered  for  the 
defendant. 

Baldwin^  for  the  plaintiff; — The  only  question  is,  whether 
as  a  part  of  the  cargo  was  thrown  overboard  during  the 
voyage,  which  made  a  general  average,  the  remainder  of  the 
cargo,  being  destroyed  by  dangers  of  the  seas,  is  to  be  oour 
sidered  as  a  total  loss.  The  insurer  here  has  lost  the  benefit 
of  the  cargo,  one  part  of  it  being  thrown  overboard,  and  the 
remainder  spoiled  and  rendered  of  no  value.  The  sum  paid 
into  Court  is  in  full  for  the  fish  thrown  overboard.  It  is 
now  for  the  Court  to  determine  the  use  of  the  memorandum 
"  free  from  average,  unless  general,  or  the  ship  be  stranded.^ 
It  cannot  be  contended  that  because  the  owner  of  the  goods 
has  contributed  as  to  a  general  average  that  therefore  there 
is  not  a  total  loss*  In  Mason  v.  Skurry  (fi)  the  question 
was,  whether  it  was  a  total  loss  where  enough  was  not  saved 
to  pay  the  freight.     But  here  there  is  nothing  saved. 

ErskinCy  contra. — A  policy  of  insurance  is  a  contract  oi 
indemnity  as  far  as  it  extends,  but  the  question  is,  whether 
the  undervrriter  has  undertaken  to  indemnify  the  pluntiff  as 

(Jb)  B.  R.,  //.  20  Geo.  3,  Park,  Inst.  160,  6th  edition. 


TWENTY-FIFTH  GEORGE  III. 


»7 


far  as  the  value  of  the  fish  extends.  The  memorandum  is 
inserted  because  no  one  would  underwrite  perishable  goods 
without  it.  The  underwriter  is  only  liable  in  one  of  two 
cases,  neither  of  which  has  happened.  Here  is  a  general 
average,  and  the  underwriter  has  paid  his  contribution.  A 
total  loss  there  is  not,  nor  would  there  have  been  even  if 
instead  of  40  quintals  all  but  40  quintals  had  been  thrown 
overboard.  Total  loss  must  mean  of  the  whole  cargo,  and 
not  of  a  part  of  it.  [Buller,  J. — In  Mason  v.  Skurry  the 
Court  thought  at  first  it  was  a  total  loss,  and  it  went  down 
to  a  new  trial  on  that  idea ;  but  on  the  second  trial  it  ap- 
peared clear  that  there  never  was  an  instance  of  a  payment 
for  a  total  loss  in  these  cases,  where  the  thing  existed  though 
of  no  value.]  Lord  Mansfield  then  stopped  Mr.  ErsJciney 
adopting  this  idea  of  the  meaning  of  loss. 

Baldwin^  in  reply. — The  remainder  was  as  much  a  total 
loss  as  that  which  was  thrown  overboard.  The  jury  have 
actually  found  that  the  remainder  was  of  no  value.  In 
Mcuon  V.  Skurry  it  was  found  that  the  remainder  was  of 
some  value. 

Lord  MANSFiELD.-^In  general  litigation  arises  from  the 
parties  mistaking  the  question,  and  not  understanding  the 
terms  of  it.  The  memorandum  is  a  very  old  clause  in  poli- 
cies on  perishable  goods.  The  underwriter  only  undertakes 
to  indemnify  against  particular  losses  where  the  ship  is 
stranded.  Total  loss  means  a  loss  of  the  goods,  and  not  of 
the  value  and  condition  of  the  goods.  Here  the  fish  comes 
to  port — ^it  is  stinking;  that  is  damage  to  the  value,  against 
which  the  insurer  does  not  insure. 

Nonsuit  to  be  entered  (c). 


1785. 
Cocking 
Frassb. 


(c)  The  authority  of  this  case 
has  been  frequently  questioned 
by  Lord  Kenyan,  in  Burnett  v. 
Kensington,  B.  R.^  E.  37Geo.3, 
7  T.R.  222  ;  by  Lord  Ahan^ 
fcy,  in  Dyson  v.  Bowcrqfi,  C. 
B.,  T.  43  Geo.  3,  3  JB.  &  P. 
476  5     and    by   Lord    EUen^ 


borough,  in  Cologan  v.  London 
Assurance  Company,  M.  57 
Gtfo.  3>  5  M.  &  S.  455.  But  see 
the  language  of  Lord  Kenyan 
in  Mc Andrews  v.  Vaughan,  sitt. 
at  G.  H.  after  H,  T.,  1793, 
Park,  Ins.  155,  6th  edition. 
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^?*^^,         GooDRiGHT,  Lessee  of  Parson  v.  Herring  and  others. 

26th  Apiu. 

Deviie  to  EjECTMENT  tried  at  the  last  Assizes  for  the  county 

ll^fOT  Md*  of  Devm^  when  the  following  case  was  reserved.  i 

during  the  tarm       GeoTge  Edgecombc  being  seized  in  fee  of  the  premises  in  i 

Mf,^^fr^      question,  by  his  will  bearing  date  the  19th  of  Janmry,  \ 

and  after  his  de-  lygg,  and  duly  attested  for  passing  lands,  devised  them  in               i 

ceue,  to  the  use  /         -J 

and  behoof  of  the  following  words : —                                                                           I 

the  heirs  male  44  J  giy^  and  devise  unto  John  Herrings  of,  &c.  and               , 

the  sdd  B.  P.  Charles  Hawke,  of,  &c.  their  heirs  and  assigns  (all  the  pre- 

lawfiiUy  <o  ^  mises)  in  trust,  and  to  and  for  the  several  uses,  behoofs,  in- 

^^di'rfthe  tents,  and  purposes  hereinafter  limited,  expressed,  and  de- 

hh-^  ^^\w  ^^^^  ^f  ^^  same,  that  is  to  say,  to  the  use  and  behoof  of 

ftOly  issuing;  my  nephew  Richard  Parson,  of,  &c.,  and  his  assigns,  for 

and  for  want  of   ^^^  durinff  the  term  of  his  natural  life,  and  from  and  after 
such  issue  male   .._  ^  .  iiii.*/  ii»i_ 

of  the  said  his  decease,  to  the  use  and  behoof  of  the  heirs  male  of  the 

^^'uc^inue  ^^y  ^^  ^^  ^^  Richard  Parson,  lawfully  to  be  begotten, 
male  should  not  and  of  the  heirs  of  the  body  of  such  heir  male  lawfully 
iwe  of  21^tI!  issuing ;  and  for  want  of  such  issue  male  of  the  said  Richard 
then,**  jtc  hdd  Parson,  ov  in  case  such  issue  male  shall  not  live  to  attain 
xaMktfui^  his  age  of  21  years,  then  to  the  use  and  behoof  of  my  nephew 
Thomas  Parson,  of,  &c.,  his  heirs  and  assigns  for  ever.^ 

The  devisor  afterwards  died  without  altering  or  revoking 
his  said  will;  and  upon  his  death,  Richard  Parson,  the  first 
devisee,  entered  upon  the  premises,  and  afterwards  duly  suf- 
fered a  recovery  thereof,  and  by  will,  duly  executed,  devised 
the  same  to  the  defendants  as  trustees  for  the  benefit  of  his 
wife  and  daughter,  and  died  without  issue  male  in  January, 
1783.  Previous  to  the  said  recovery,  the  said  Richard 
Parson,  by  indenture  dated  16th  of  Jantmry,  1771,  demised 
the  premises  to  George  Parson  for  99  years,  if  he  the  said 
Richard  Parson  should  so  long  live,  in  trust  for  himself. 
The  lessor  of  the  plaintiff  was  Thomas  Parson,  the  nephew 
of  the  devisor,  to  whom  he  devised  the  remainder  in  fee. 

Lawrence,  for  the  plaintiiT. — Although  the  Court  has 
referred  to  the  case  of  Goodrighi  v.  PuUyn  (a),  as  in  point, 

(a)  B.  R„  M.  13  Geo.  1.    B.  R.,  T.  33  Geo.  3,  5  T.  R. 
2  Lord  Raym.  1437;  and  see    299. 
Dean  dem.    Webb  v.   Puckey, 
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pear  to  be  the  same  incon- 
sistency in  construing  the  first 
words,  which  describe  heirs 
special^  to  be  words  of  limita- 
tion, where  the  superadded 
words  extend  to  heirs  general, 
as  there  is  where  the  first  words 
and  those  engrafted  on  them 
distinguish  two  different  incom- 
patible courses  of  descent,  and 
would  not  carry  the  fee  to  the 
same  persons.  In  the  latter 
case  it  is  absolutely  impossible 
by  any  implied  qualification  to 
reconcile  the  superadded  words 
to  those  preceding  them,  so  as 


to  satisfy  both  by  construing 
the  first  as  words  of  limitation; 
whereas  in  the  former  case  the 
superadded  words  are  ^ot  con- 
trary to  or  incompatible  with 
the  preceding,  but  in  their  ge- 
neral sense  include  them;  and 
there  is  no  improbability  in  the 
supposition,  that  they  were  used 
by  the  testator  in  the  same  qua- 
lified sense  as  the  preceding, 
and  then  both  may  be  satisfied 
by  taking  the  first  as  words  of 
limitation." — Feame  on  Cont. 
Rem.  183,  7th  edition. 


Wednesday, 
27thApriL 

A  negro 
brought  into 
this  country  by 
her  master,  and 
continuing  to 
serre  him  here 
for  a  year, 
does  not  gain  a 
settlement,  for 
there  is  no 
hiring. 


Th£  King  v.  The  Inhabitants  of  Thames  Ditton  (a). 

Charlotte  HOWE  was  removed  under  an  order  of 
two  justices,  from  the  parish  of  Thames  DUton^  in  Surfy^ 
to  the  parish  of  St.  Luke's,  Chelsea^  in  Middlesex.  Upon 
an  appeal  to  the  Court  of  Quarter  Sessions  for  Surrjfj  the 
or^r  was  quashed,  and  the  following  facts  stated : 

The  pauper  was  bought  in  America  by  Captain  Howe  as 
a  negro  slave,  and  by  him  brought  to  England  in  1781. 
In  November  1781,  Captain  Hozve  went  to  live  in  the 
parish  of  Thames  Ditton^  and  took  the  pauper  with  him, 
and  she  continued  with  him  there  in  his  service,  till  the  7th 
of  June  J 1783,  when  he  died,  soon  after  which  the  pauper 
was  baptized  at  Thames  Ditton^  and  she  continued  to  live 
with  his  widow  and  executrix,  who  soon  afterwards  re- 
moved to  the  parish  of  St.  Luk^s^  Chelsea.  There  the 
pauper  continued  to  live  with  her  as  before  for  five  or  six 
months,  when  she  left  her. 

The  ground  of  the  order  of  removal  was  that  the  pauper 
had  served  the  lastjbrty  days  at  the  parish  of  St.  Luki^Sf 
Chelsea. 

Palmer  showed  cause.  He  contended  that  there  was  no 
hiring  found  upon  the  service  in  Chelsea^  nor  any  fact 
from  which  a  hiring  oould  be  implied.     That  there  is  no 

(a)  S.  C.  2  Bott,  209,  6th  tdit.;  from  Scrjt.  JVUson's  MSS. 
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hiring,  and  therefore  not  a  service;  and  if  the  service  with 
the  captain  be  admitted,  it  continues  with  his  widow.  The 
odious  part  of  slavery,  which  is  contrary  to  the  laws  ci 
England^  determines  on  the  slave  coming  to  England; 
and  if  the  relationship  of  master  and  servant  subsists  on  the 
coming  to  England^  the  master  has  the  common  legal 
remedy  for  his  servant  being  taken  from  him  per  quod 
servitium  amisit :  Cttamberlainv,  Harvey  (d).  The  reason 
why  a  negro  is  not  entitled  to  wages  is  because  there  never 
was  a  contract  for  wages,  but  wages  are  not  essential  to 
make  a  settlement. 

Lord  Mansfield. — We  will  not  trouble  Mr.  Palmer. 
The  poor  law  is  a  subsisting  positive  law,  enforced  by 
statutes  which  began  to  be  made  about  the  time  of  Queen 
Elizabeth^  when  villeinage  wasnot  abolished,  and  villeins  in 
gross  may,  in  point  of  law,  subsist  at  this  day.  But  the 
change  of  customs  and  manners  has  effectually  abolished  them 
in  point  of  fact.  The  statutes  do  not  relate  to  them,  nor  had 
they  them  in  contemplation.  The  present  case  is  vciy 
plain.  For  the  pauper  to  bring  herself  under  a  positive 
law  she  must  answer  the  descriptioa  it  requires.  Now  the 
statute  says  there  must  be  a  Mring,  and  here  there  was  no 
hiring  at  all.  She  does  not  therefore  come  within  the 
descriptioiw 

Rule  discharged  (e). 


{d)  B.  K,  H.,  P.  &  G„  W. 
3;  Carth.  396;  1  Lord  Raym. 
146;  5  Mod.  186,  S.  C;  and 
see  Forbes  v.  Cochrane,  B.  R., 
M.  Geo.  4,  2  B.  &  Q.  458. 


(e)  See  R.  v.  Si.  Mary, 
Guildford,  E.  25  Geo.  3, 2  Boit^ 
209^  6th  edition. 


Tuesday,  PiGOT  V.  White  and  Another. 

3dMA7. 

An  admiral  who  jlxCTION   for   money  had   and    received.     Flea,  Non 

»PS^^  AssumpHt. 

and  takes  him  On  the  trial  before  Lord  Mansfi£Ld,  at  the  sittings  at 

fa'l^tl^S*"'^  G^^l^oU  after  last   term,   a  verdict  was  found   for   the 

1.8th  part  of  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following 

prises  captured  . 

after  his  taldng    ^^^^ ' 

such  command, 

but  under  orders  issued  by  the  admiral  who  has  been  superseded. 
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comi?iafu/er.tn-cAi^ there  until  Oc^od^  following;  Admiral 
Digby  remaining  with  him,  and  acting  as  a  subordinate 
o£Scer  during  the  whole  of  that  time.  Before  the  7th  of 
September^  1782,  Admiral  Digby  had  sent  out  several  of 
the  ships  under  his  command  to  cruise  against  the  enemy, 
and  such  cruisers  after  the  7th  of  September^  and  while 
Admiral  Digby  and  his  whole  fleet  were  under  the  command 
of  the  plaintiff  as  the  senior  flag-o£Scer,  took  several  prizes, 
which  were  carried  into  New  York,  and  there  regularly 
condemned  and  sold  by  the  defendants,  who  were  appointed 
the  prize  agents.  The  7th  and  8th  Articles  in  the  general 
naval  instructions  established  by  his  majesty  in  council  are 
as  follows ; 

Art.  7th. — "  When  any  flag-officer  or  captain  shall  meet 
at  sea  or  in  foreign  parts  with  a  superior  or  senior  officer, 
he  shall  show  him  the  orders  he  is  under ;  and  if  such  officer 
should  take  upon  him  to  give  him  other  orders  for  his 
majesty*s  service,  he  shall  obey  him.**^ 

Art.  8th. — *^  No  superior  or  senior  officer  shall  detain 
a  junior,  or  give  him  any  delay,  or  divert  him  from  pursuing 
his  instructions,  unless  it  shall  be  absolutely  necessary  for 
his  majesty's  service;  and  in  such  case  he  shall  send  by  the 
first  opportunity  a  copy  of  the  orders  he  has  given  him, 
with  his  reasons  for  so  doing,  to  the  secretary  of  the 
JdmiraUi/.'^ 

By  the  several  proclamations  for  the  distribution  of 
prizes  taken  during  the  late  hostilities  it  is  declared  that, 
in  case  any  prize  shall  be  taken  by  any  ship  under  the  com- 
mand of  a  flag  or  flags,  the  flag-officer  or  officers  actually 
on  board,  or  directing  and  assisting  in  the  capture,  shall  have 
one-eighth  part,  to  be  pud  in  the  proportions  and  under 
the  regulations  therein  menuoned,  which,  as  far  as  they  can 
affect  the  present  question,  are, 

1.  That  a  flag-officer,  commander-in-chief,  where  there 
is  but  one  upon  service,  shall  have  to  his  own  use  one-eighth 
of  the  prizes  taken  by  ships  under  his  command. 

2.  That  a  flag-officer  sent  to  command  at  Jamaka  or 
elsewhere  shall  have  no  right  to  any  share  of  prizes  taken 
by  ships  or  vessels  employed  there  before  he  arrives  at  the 
place  to  which  he  is  sent,  and  actually  takes  upon  him  the 
command. 

S.  That  when  more  flag-officers  than  one  serve  together, 
the  eighth  part  of  the  prizes  taken  by  any  ships  or  vessels 
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Dighy  under  his  command.  The  principle  seems  to  lie 
that  every  Admiral  shall  have  the  fruit  of  his  own  orders. 
But  independently  of  this  construction  of  the  proclamation, 
Admiral  Pigot  took  the  command,  not  by  relieving  him, 
but  merely  as  his  senior  officer.  Admiral  Digby  still  con- 
tinued commander-in-chief  of  the  American  squadron,  but 
was  obliged  to  receive  orders  from  Admiral  Pigot  as  senior 
officer.  This  is  like  the  case  of  Com.  Elliot^  who  continued 
to  share  as  flag-officer,  though  he  was  obliged  to  strike  his 
pendant  on  the  arrival  of  Captain  Collingxtood,  If  the 
plaintifi*  be  right,  he  may  share  on  two  stations,  and  he 
would  have  a  motive,  should  there  be  such  an  authority  in 
his  orders,  to  go  without  necessity  to  another  stadon. 

Lord  Mansfield. — ^Though  I  intimated  no  opinion  at 
Nisi  PriuSi  yet  I  formed,  when  the  case  was  opened,  a  very 
clear  one.  The  question  does  not  admit  of  a  doubt.  The 
value  of  prizes,  and  the  appearance  of  hardship  in  particular 
cases,  have  occasioned  many  regulations  since  the  reign  of 
Queen  Annef  when  prizes  were  first  given  to  the  captors. 
But  the  present  question  has  never  been  doubted.  An 
officer  sent  to  a  station  has  been  thought  entitled  before  he 
arrives,  but  that  idea  has  been  corrected.  He  is  entitled 
from  his  arrival,  no  matter  by  whom  the  orders  were  given. 
The  words  on  board  mean  in  service.  Admiral  Pigot  went 
by  order,  and  took  Admiral  Digby  under  his  command, 
and  was  still  in  command  when  the  prizes  were  taken. 
There  cannot  be  a  doubt. 

WiLLEs,  AsHURST,  and  Buller,  Justices,  were  of  the 
same  opinion. 

Postca  to  the  plaintiflT. 


Tuetday,  DoE,  Lessee  of  Mount,  v.  Roberts. 

3d  May.  '  ' 

In  the  con-        EjECTMENTy  tried  before  Naees,  Justice,  at  the  last 

wtol^Oi^  was  assizes  for  Berkshire.    The  jury  found  a  verdict  for  the 

a  ooyenant  that  defendant,  and  in  the  beginning  of  the  term  a  rule  was 

wm  free"ram    obtained  to  show  cause  why  there  sliould  not  be  a  new  trial. 

incumbraoces         Xhe  report  of  the  evidence  was  to  the  following  eflect : 
exceptparticular       '  * 

leases.     Qwsre^  Whether  these  words  affirm  the  leases,  and  whether  parol  evidence  is  admissible 
to  show  it  was  so  intended. 

Lease  under  power  to  lease  in  possession  was  dated  in  March  to  hold  from  AficItaeimaSy  but 
not  deliyered  till  Michaclnuu,     Sembley  the  lease  is  good. 
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should  receive  the  rents  from  Michaelmas  preceding,  being 
the  time  of  the  last  payment.  It  appeared  by  evidence 
which  the  learned  judge  admitted,  that  MounCs  solicitor 
was  apprized  of  the  lease  to  the  defendant  and  others  under 
the  same  circumstances,  that  the  executrix  of  Sir  Robert 
(who  would  have  been  entitled  to  the  rent  due  from  the 
Micliaelmas  till  his  death,  amounting  to  at  least  «f  100); 
and  also  that  Sir  Hervey  would  not  consent  to  the  last 
mentioned  deeds,  witUbut  the  insertion  of  the  exception; 
that  it  was  fully  understood  and  agreed  at  the  time  of  the 
execution  of  the  deeds,  that  the  leases  should  never  be 
disputed.  Besides  the  above  evidence,  witnesses  were 
examined  on  both  sides  concerning  the  value  of  the  lands, 
the  lessor  of  the  plaintiff  endeavouring  to  show  that  the 
reserved  rent  was  not  agreeable  to  the  power.  As  scx>n  as 
the  lease  was  produced,  it  was  objected  that  it  was  made  to 
commence  in  futuro^  and  therefore  contrary  to  the  power, 
and  void.  It  was  answered  that  the  deed  only  took  efiFect 
from  the  delivery  in  November^  and  fw  this  purpose  were 
dted  OJley  v.  Hicks  (a)  and  2  Inst.  674.  The  judge  de- 
clined to  determine  the  point  at  Nisi  Prius^  and  permitted 
the  cause  to  proceed;  and  after  summing  up  the  evidence, 
he  put  this  preliminary  question  to  the  jury;  viz.  Whethery 
supposing  the  leases  void  in  point  of  law  or  equity,  the 
lessor  of  the  plaintiff  had  not  agreed  to  take  the  estate 
subject  to  them,  he  having  a  consideration  for  so  doing. 
Their  answer  was,  "  That  it  appeared  to  them  that  what- 
ever objections  there  might  be  to  the  leases,  the  lessor  of  the 
plaintiff  contracted  and  agreed  never  to  take  advantage  of 
them."^     Upon  this  the  verdict  was  taken  for  the  defendant. 

In  the  case  of  Doe  v.  Butcher  (b),  notice  was  given  upon 
that  ground. 

Milles  showed  cause  in  support  of  the  verdict,  and  con- 
tended, that  at  all  events,  as  the  lessor  of  the  plaintiff  had 
accepted  of  an  attornment  from  the  defendant,  he  was 
bound  to  consider  him  as  tenant  from  year  to  year,  and  to 
give  him  six  months^  notice  to  quit,  which  not  having  done, 
the  defendant  was  entitled  to  keep  his  verdict.  [Lord 
Mansfield. — If  it  appear  on  the  whole  that  no  injustice 
has  been  done,  the  Court  will  not  grant  a  new  trial.  There 
are  two  questions  here  on  the  merits;    viz.   1.  Whether 


(fl)  Cro.  Jac.  263-         (6)  B.  R.,  M.  19  Geo.  3,  1  Dotigl  51. 
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1785  ^^^  lessor  of  the  plaintiff  claimed  a  moiety  of  the  manor 

of  fV.  and  other  lands  mentioned  in  the  declaration ;  and  he 
proved  that  he  was  a  joint  heir  with  the  defendant,  being 
descended  from  a  daughter  of  their  common  ancestor.  On 
the  part  of  the  defendant  was  produced  a  marriage  setde^ 
ment,  dated  the  18th  of  February^  1748,  by  which  Darcy 
Bumell  (who  was  then  seized  in  fee  of  the  premises  mentioned 
in  the  declaration,  and  under  whom  both  parties  claimed), 
previous  to  his  intermarriage  with  Mary  Pake,  among  other 
limitations,  conveyed  the  same  to  several  trustees  for  the 
terms  of  99  and  1000  years  respectively.  The  trusts  of  the 
term  for  99  years  were  for  raising  and  paying  c£*200  a  year 
to  EUen  Burnell  for  her  life.  The  trusts  of  the  other  term 
were  declared  to  be,  that  in  case  there  should  be  no  issue  ci 
the  marriage,  the  trustees  should,  out  of  the  rents  or  profits, 
or  by  mortgage  or  sale,  raise  the  sum  of  «£900,  to  be  paid 
to  the  said  Mary  Pake^  if  living,  within  six  months  after 
the  decease  of  Mary  Bumell^  or,  in  case  of  her  death,  to 
such  persons  as  she  should,  by  deed  or  will,  appoint,  and 
for  want  thereof,  to  her  executors  or  administrators.  The 
marriage  took  effect.  Darcy  BurneU  died  on  the  31st  of 
Mayj  1774,  leaving  no  issue,  and  his  wife  survived  him,  but 
is  since  dead.  By  his  will,  bearing  date  the  20th  of  Marchf 
1772,  he  devised  all  his  lands,  &c.  to  trustees,  to  the  use  and 
behoof  of  such  person  and  persons  as,  according  to  the  laws 
of  descent,  should  be  his  heirs,  and  the  heirs  of  the  body  of 
such  persons  respectively,  as  tenants  in  common,  if  more 
than  one,  and  not  as  joint  tenants.  The  sum  of  <£3000  was 
raised  by  way  of  moi^gage  under  the  term  of  1000  years,  and 
is  still  a  subsisting  charge.  Ellen  Bumell  is  still  ^ve.  The 
defendant,  in  November^  1776,  filed  a  bill  in  the  Court  of 
Chancery,  stating  himself  to  be  the  heir-at-law  of  Darcy 
Bumellj  the  person  last  seized,  and  praying  to  have  a  con- 
veyance of  the  premises  to  him  and  to  the  heirs  of  his  body, 
pursuant  to  the  will  of  Bumell.  Afterwards,  by  leave  of 
the  Court  of  Cliancery^  he  brought  an  ejectment,  and  di- 
rections were  given  that  the  two  several  terms  should  not  be 
set  up  against  his  title.  A  verdict  being  found  for  him,  the 
Chancellor  directed  a  conveyance  pursuant  to  the  prayer 
of  the  bill.  In  1777,  a  receiver  was  appointed  by  order  of 
the  Court  of  Chancery  for  that  part  of  the  premises  in  the 
declaration  which  was  not  in  jointure  to  BumelTs  widow. 
The  judge  was  of  opinion  that  the  two  subsisting  terms  of 
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99  years  and  1000  years  were  a  legal  bar  to  the  lessor  of       1785. 
the  plaintiff's  recovering  at  law  the  premises  mentioned  in       ^.^^/^^ 
the  declaration^  and  particularly  that  part  of  them  of  which         Rob 
the  rents  and  profits  were  in  the  perception  of  the  receiver       ^  ^*^ 
appointed  by  the  Court  of  Chancery.   A  nonsuit,  therefore, 
was  entered ;  but  as  the  lessor  of  the  plaintiff  had  been  put 
to  a  very  considerable  expense  in  deducing  a  long  pedigree 
from  the  year  1609,  and  had  made  out  an  undisputed 
equitable  title,  and  the  premises  were  of  considerable  value 
after  the  discharge  of  all  the  incumbrances,  he  gave  leave  to 
his  counsel  to  move  to  set  aside  the  nonsuit,  and  to  enter  a 
verdict  for  him,  if  the  Court  should  be  of  opinion  that  he 
had  a  legal  right,  under  all  the  circumstances  of  the  case,  to 
recover  the  whole  or  any  part  of  the  premises. 

DayreU^  Wilson^  and  Brought  for  the  plaintiff. — The  de- 
fendants possession  was  the  possession  of  the  lessor  of  the 
plaintiff,  they  being  tenants  in  common.  The  lessor  of  the 
plaintiff  was  willing  to  redeem  his  part,  and  the  Court  will 
not  turn  the  plaintiff  round  and  compel  him  to  go  into  a 
court  of  equity.  A  mortgagee  need  not  give  notice  to  a 
tenant  to  quit  before  bringing  his  ejectment,  if  he  mean 
only  to  get  into  the  receipt  of  the  profits,  though  the  mort- 
gage be  made  subsequently  to  the  tenant*s  lease  (6).  [Lord 
Mansfield. — That  is  quite  settled  where  there  is  no  ques- 
tion about  the  inheritance*  Notice  is  in  that  case  given  to 
the  tenant  that  they  are  not  to  be  disturbed,  and  the  trial 
of  the  right  shall  not  be  prevented].  This  case  depends  upon 
similar  principles.  Here  the  trustees  are  termors  for  a  par- 
ticular purpose.  They  know  that  neither  they  nor  their 
cc9tui  que  trusts  are  to  be  disturbed.  The  Court  of  Equity 
has  done  in  this  case  for  Mr.  Pegge  what  we  ask  for  Mr. 
Bristow.  An  ejectment  is  now  an  issue  to  try  the  title. 
The  defendant  takes  advantage  of  a  mere  matter  of  form  to 
turn  the  plaintiff  round.  The  term  is  not  set  up  by  the 
trustees,  but  by  the  defendant,  who  has  no  other  right  than 
that  of  the  plaintiff.  A  case  occurred  at  OuildhaU  in  which 
a  tenant  attempted  to  set  up  a  mortgagee's  title  against  his 
landlord,  but  was  not  permitted  to  do  so ;  for  he  shall  not 
be  allowed  to  avail  himself  of  the  title  of  a  third  person.  So 
here  the  trustees  alone  are  the  persons  who  shall  be  allowed 
to  set  up  these  terms. 

(b)  WhiU  (1cm.  IVIiaileij  v.  Hawkins,  M,  14  Geo.  3,  Dull.  N,P,  96'. 
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1785.  Baiguy  and  GaUy^  contra. — The  terms  in  question  are  no 

part  of  the  title  of  either  party :  they  are  prior  to  their  title, 
and  are  created  for  distinct  purposes.  It  is  true  that  where 
terms  are  created,  and  the  purposes  for  which  they  are 
created  do  not  arise,  the  trustees  become  trustees  for  the 
heir-at-law ;  but  in  the  present  case  the  purposes  have  arisen 
and  are  subsisting. 

It  is  sufficient  to  support  the  nonsuit  that  the  plaintiiFhas 
no  title,  and  it  is  not  necessary  for  the  defendant  to  show 
his  own..  It  is  not  true,  therefore,  that  an  ejectment  is  an 
issue  to  try  the  right.  The  plaintiff  must  show  a  right  to 
the  possession :  a  contrary  doctrine  would  make  an  end  of 
all  defences  by  outstanding  terms.  In  Doe  dem.  Henson  v. 
Beaumont  (c),  which  was  an  ejectment  by  a  devisee  against 
the  heir-at-law,  on  the  defendant  producing  a  mortgage  term, 
the  plaintiff  was  immediately  nonsuited.  It  is  not  deter- 
mined that  in  all  cases  a  satisfied  term  shall  not  be  set  up. 
[Lord  Mansfield,  and  Buller,  Jl— It  never  shall.  The 
doctrine  is  as  old  as  Mr.  Justice  Gundry^s  time.]  Suppose 
that  two  persons  are  equitably  entitled,  and  one  of  them 
purchases  a  term :  this  is  a  defence  (d) — [to  which  the  Court 
assented].  The  present  is  nothing  more  than  an  attempt 
to  recover  a  reversionary  interest  in  an  action  of  ejectment, 
which  cannot  be. 

Lord  Mansfield. — An  ejectment  is  a  fictitious  remedy 
to  try  the  right  of  possession  to  land;  and  it  is  of  great  con- 
sequence that  it  should  be  adapted  to  that  purpose,  and  not 
entangled  in  forms.  Great  difficulties  have  arisen  from  the 
mode  of  conveyancing  since  the  statute  of  uses,  not  known 
in  any  other  country.  Every  where  else  a  man  is  entitled 
to  the  possession  of  his  own  estate ;  but  in  England  terms 
are  universal,  and  the  Court  must  take  care  that  where  a 
term  is  a  mere  form  and  a  muniment  of  the  title,  it  shall  not 
be  set  up  against  the  true  owner  by  a  person  who  has  no 
title  himself. 

But  we  must  go  a  step  farther.  Where  third  persons 
have  a  right  to  the  possession,  the  Court  has  prevented  them 
from  setting  up  their  titles  where  it  is  not  meant  that  they 
should  be  disturbed.  It  is  true  that  the  plaintiff  must  re- 
cover on  the  strength  of  his  own  title ;  but  in  order  to  pre* 

(c)  Cor.  jishurst,  J.  Jjei"  ris  v.  Morgan,  B.  /?.,  E* 
tester  Sum.  Ass.  1784.  27  Geo.  3,  I  T,  R.  75. 

{(i)  Sec  Goodtitle  dem.  Nor-^ 
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of  all  that  is  not  in  the  hands  of  the  receiver,  the  lessor  of 
the  plaintiff  undertaking  not  to  disturb  that  possession. 

Rule  absolute  (e). 


(e)  The  doctrine  in  this  case 
that  a  subsisting  term  shall  not 
be  set  up  in  ejectment  where  it 
is  intended  to  disturb  the  pos- 
session of  the  termor,  has  been 
overruled  by  a  series  of  de- 
cisions. In  Doe  dem.  Hodsden 
y.  Staple,  B,  R„  M.  29  Geo.  3, 
2  T.  R.  684,  it  was  held  by 
Lord  Kenyon,  Ashurst  and 
Grose,  Justices,  against  the 
opinion  of  Buller,  J.,  that  an 
unsatisfied  term  raised  for  the 
purpose  of  securing  an  annuity, 
may,  during  the  life  of  the  an- 
nuitaDt,  be  set  up  in  an  eject- 
ment by  the  heir-at-law,  though 
he  only  claim  subject  to  such 
charge.  This  case  was  con- 
sidered as  furnishing  the  rule 
of  law,  and  in  GoodtitU  dem. 
Jo7ies  V.  Jones,  B.  R,,  M, 
37  Geo.  3,  7  T.  R.  43,  it  was 
held,  that  even  a  satisfied  term, 
if  it  is  outstanding,  is  a  bar  in 
ejectment,  unless  a  surrender  of 
it  can  be  presumed.  Shortly 
afterwards,   in   Doe  dem.  De 


Costa  V.  Wharton,  B.  R.,  M. 
39  Geo.  3,  8  T.  R.  2,  the  doc- 
trine advanced  in  the  principal 
case,  that  a  lease  to  a  tenant 
who  is  not  intended  to  be  dis- 
turbed shall  not  be  set  up,  was 
overthrown.  So  in  Doe  dem. 
Shewen  v.  Wroot,  B.  J?.,  E. 
44  Geo.  3,  5  East,  138,  Lord 
EUenborough  said,  '*  As  to  the 
doctrine  that  the  legal  estate 
cannot  be  set  up  at  law  by  the 
cestui  que  trust,  that  has  been 
long  repudiated."  The  rule 
laid  down  in  the  principal  case, 
that  a  tenant  shall  not  be 
allowed  to  set  up  the  title  of  a 
third  person  in  an  ejectment 
brought  against  him  by  his 
landlord,  has  been  frequently  re- 
cognized, subject  to  this  quali- 
fication, that  though  he  may 
not  deny  the  title  of  his  land- 
lord in  toto,  yet  he  may  show 
that  it  has  expired.  Doe  dem. 
Syburn  v.  Slade,  B.  R,,  E, 
32  Geo.  3,  4  T.  R.  682. 


A.  lends  B. 
£60,  and  at  the 
same  time  takes 
a  note  from  B. 
at  three  months 
for  £66  6#. ;  in 
an  action  for 
money  lent,  held 
that  A.  could 
not  recover  the 
•£60. 


ScOTT  v.  NlCOLL. 

.L  HIS  was  an  action  o{  assumpsit  tried  at  GuUdhdU^  at  the 
sittings  after  Hilary  term,  before  Lord  Mansfield,  when 
the  jury  found  a  verdict  for  the  plaintiff,  with  £&^  damages, 
subject  to  the  opinion  of  the  Court  on  a  case  reserved. 

The  declaration  contained  the  usual  counts  for  money 
lent,  money  piud,  money  had  and  received,  and  on  an  ac- 
count stated. 

The  case  stated  that  the  plaintiff  lent  the  defendant  £COy 
and  on  the  trial  proved  the  loan  by  witnesses,  who,  at  the 
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same  time,  proved  that  the  following  note  was  given  for 
it:— 

"  Three  moftths  after  date,  I  promise  to  pay  to  Mrs. 
Saitoh  Diana  Scott  ^  or  order,  sixty-Jive  pounds  Jive  shiUingSy 
value  received.     7th  October ^  1784.  Wm.  Nicoll.^' 

No  part  of  the  ,£60  had  been  repaid  to  the  plaintiff,  nor 
was  the  note  ever  negotiated. 

The  question  was,  whether  the  plaintiff  was  entitled  to 
recover  back  the  sum  advanced. 

Lane^  for  the  plaintiff. — This  case  depends  on  the  con- 
struction of  the  statute,  IS  Jnne,  c.  16.  The  word  con- 
tract in  the  statute  means  written  instrument.  In  the  time 
of  Queen  Elizabeth^  when  the  first  act  against  usury  was 
made,  written  contracts  were  generally  used  in  all  loans. 
At  common  law  usury  was  no  offence.  Here  there  has  been 
no  taking  of  usurious  interest.  Fisher  v.  Beaseley{a). 
Here  there  is  a  contract  distinct  from  the  written  security — 
a  contract  to  repay  the  money  actually  lent. 

Bower,  for  the  defendant,  was  stopped  by  the  Court* 

Lord  Mansfield. — This  is  too  plain  to  be  argued. 

Judgment  for  the  defendant. 

(n)  B.  R.,  T.  19  Geo.  3,  ante,  vol.  i.  p.  235. 


Sattertuwaite,  Widow,  v.  Dkwhijbst  (a). 

-ttULE  to  show  cause  why  the  judgment  in  this  case 
should  not  be  arrested. 

The  declaration  stated,  that  the  defendant,  contriving  and 
maliciously  intending  to  oppress,  injure,  and  impoverish  the 
plaintiff,  unlawfully  and  injuriously  seduced,  debauched, 
and  carnally  knew  one  Mary  Satterthwaite,  who  then  and 
still  was  a  poor  person,  and  the  daughter  of  the  plaintiff,  and 
then  and  there  begot  her  with  child,  whereby  she  became 
sick  and  ill,  and  afterwards  was  delivered  of  the  said  child 
so  begot  by  the  defendant;  by  means  of  which  sickness  and 
delivery  of  the  said  child,  the  said  Mary  was  for  a  long 
space  of  time  impotent  and  unable  to  work  or  maintain  her- 

(a)  A  short  note  of  this  case,  5  East,  47  (n). 
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self;  and  theplaintiff  being  of  sufficient  ability  in  that  behalf, 
was  obliged  during  all  that  time  to  maintain  the  said  Mary^ 
her  daughter  so  being  poor,  impotent,  and  unable  to  work 
or  maintain  herself  as  aforesaidi  and  therein  necessarily  laid 
out  and  expended  a  large  sum  of  money,  and  underwent 
great  trouble,  fatigue,  and  anxiety. 

Chambri^  for  the  plaintiff. — I  admit  that  trespass  would 
not  lie  unless  the  daughter  was  actually  the  servant  of  the 
plaintiff,  but  it  is  otherwise  with  regard  to  an  action  on  the 
case ;  for  it  is  clear  that  the  plaintiff  has  sustained  consequen- 
tial damage,  and  for  that  an  action  lies.  A  parent  is  bound 
by  nature  to  maintain  his  child.  Dutton  v.  Poole  (6),  Hunt 
V.  Wotion  (c),  TuOidge  v.  Wade  (d).  The  statute  43  EUx. 
obliges  the  father  and  grandfather  to  maintain  impotent 
children.  Here  it  is  alleged  that  the  plaintiff  was  obliged 
to  maintain  her  daughter,  and  if  necessary  the  Court  wiU 
intend  that  there  was  an  order  for  that  purpose. 

Topping,  contra. — The  question  is,  whether  the  mother 
wae  under  a  legal  obligation  to  maintain  her  child.  There 
is  no  precedent  of  an  action  of  this  kind :  all  the  forms  state 
a  loss  of  service.  This  action  would  do  away  with  all  the 
provisions  made  respecting  bastards.  There  is  no  obligation 
on  a  parent  but  that  which  arises  from  the  statute.  R,  v. 
Munden  {e).  The  daughter  has  reduced  herself  to  want  by 
her  own  criminal  act  Rippon  v,  Norton  (J').  The  obliga- 
tion can  only  arise  under  an  order  of  sessions,  which  is  not 
averred. 

Ckambrey  in  reply. — The  authority  in  Strange  is  only  a 
dictum  of  Prattf  C.  J.  In  Rippon  v.  Norton  it  was  averred 
that  the  son  was  not  able  to  maintain  himself. 

Cur.  adv.  vulL 

Lord  Mansfield. — This  is  an  action  on  the  case  for  de- 
bauching the  plaintiff  s  daughter,  by  means  of  which  the 
daughter  was  unable  to  maintain  herself,  and  the  plaintiff 
was  obliged  to  maintain  her.  After  looking  into  the  cases, 
we  find  that  there  is  no  precedent  of  such  an  action,  unless 
upon   a  guod  servitium  amisit.     The  case  of  Russell  v. 


{b)  B.  R.,  M.  29  Car.  2,  {e)  B.R.,  T.  5  Geo.  1, 1  Sir. 

1  rent,  318,  332.  190. 

(6)  EjTch.  E.  31  Car.  2,  T.  (/)  B.  R.,  M.  43  EUs.  Cro. 

Raym.  259.  Eliz.  849. 

(d)    C.  B.,  E.  9  Geo.  3, 
3  WUs.  18. 
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Tuesday,       Chippendall  V.  ToMLiNsoN  and  Another,  Exectitais  <d 

'^•*  ^^y-  TOMLINSON  (a). 

^i^^Dcertifi.  X  HIS  was  an  action  of  assumpsit.    The  declaraiion  oon- 

may  maintain  tained  two  counts  for  bu^ness  done  for  the  testator  by  the 

"*  ^^°S  f°'  plwntiff  as  an  attorney  or  solicitor ;  two  for  work  and  labour ; 

done  by  him,  and  four  for  money  paid,  money  had  and  received,  money 

intofaSr**  "^  ^®°^'  *°^  ^^  ^"  account  stated. 

The  defendants  pleaded  (besides  the  general  issue)  that 
before  and  until  the  making  of  the  promises  in  the  decLinir 
tion  supposed  to  have  been  made  by  the  testator,  and  from 
that  time  continually  till  the  suing  out  of  the  commission  of 
bankruptcy  therein  after-mentioned,  the  plaintiff  and  one 
Milne  used  the  trade  or  profession  of  scriveners,  receiving 
other  men's  moneys  and  estates  into  their  trust  and  custody. 
The  plea  then  went  on  to  state  a  petitioning  creditor's  debt ; 
that  the  plaintiff  and  his  partner  became  bankrupts ;  a  com- 
mission issuing;  the  adjudication  of  the  commissioners,  and 
two  several  assignments  by  them  of  the  estate  and  effects  of 
the  bankrupts. 

(a)  S.  C.  reported  without  the  arguments^  1  Cookej  B,  L. 
260,  1st  edition. 
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Martin  v.  0*Hara{h)  a  second  commission  had  issued 
against  the  bankrupt,  and  it  was  held  that  he  could  not  be- 
come a  trader,  but  it  was  not  determined  that  he  might  not 
acquire  a  debt.  Certainly  if  he  buys  goods  they  will  become 
the  property  of  his  assignees,  but  the  Court  will  not  extend 
that  doctrine.  In  the  statute  5  Geo.  2,  c.  30,  §  9,  there  is 
an  exception  of  the  tools  of  trade  of  the  bankrupt ;  but  to 
what  purpose  would  it  be  to  except  them  if  he  could  not 
employ  them  for  his  own  benefit  ?  In  Ashley  v.  Kell  (») 
it  was  held,  that  though  the  future  effects  of  a  bankrupt 
were  liable  to  be  seized  for  the  benefit  of  creditors,  yet  that 
the  bankrupt  had  in  the  mean  time  such  a  property  in  them 
as  enabled  him  to  transact  and' sell  to  a  hon&Jide  pturchaser. 
If  this  action  will  not  lie,  no  action  whatever  for  labour  can 
be  maintained :  the  rule  must  extend  to  daily  labour,  and 
the  bankrupt  will  be  able  to  earn  nothing  for  his  support. 
The  assignees  do  not  interfere,  but  the  defence  is  set  up  by, 
the  person  who  has  profited  by  the  bankrupt'^s  labour. 

Bower,  contra. — The  general  principle  is,  that  a  man  who 
becomes  a  bankrupt  continues  so  until  he  obtains  his  certi- 
ficate, and  to  pass  his  subsequently  acquired  effects  no  new 
assignment  is  necessary,  nor  in  practice  is  ever  made.  Ex 
parte  Proudfoot  (Jc)  is  expressly  in  point.  So  it  is  said  by  Mr. 
Justice  Blackstone  in  his  Commentaries  (Z),  that  ^^  the  pro- 
perty vested  in  the  assignees  is  the  whole  that  the  bankrupt 
had  in  himself  at  the  time  he  committed  the  first  act  of 
bankruptcy,  or  thcU  has  been  vested  in  him  since^  before  his 
debts  are  satisfied  or  agreed  for.^  The  course  of  practice, 
following  opinions  like  these,  deserves  great  weight.  The 
words  of  the  eleventh  section  of  the  statute  of  Elizabeth  (m) 
are,  that  if  any  goods  or  chattels  shall  descend,  revert,  or 
by  any  means  come  to  the  bankrupt,  &c.,  and  the  bankrupt 
acts  are  to  be  construed  liberaUy  in  favour  of  creditors,  and 
strictly  against  the  bankrupt.  He  ought,  therefor^  to  show 
himself  within  the  favourable  exceptions  of  later  statutes. 
It  is  true  that  the  right  of  action  remains  in  the  bankrupt 
until  the  assignment,  but  here  there  is  an  assignment  suf- 
ficient to  pass  the  right  of  action.     With  r^ard  to  the  di- 


(A)  B.  R., 

Cowp.  823. 

(0   B,   R.: 
2  Str,  1207. 


E.   18  Geo.  3, 
E.  2   Geo.   2, 


(k)  1  Atk.  252. 
(/)  Vol.  ii.  p.  485. 
(m)  13  E/iz.  c.  7. 
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stinction  between  the  second  and  eleventh  sections  of  th 
statute  of  Elizabeth,  could  it  be  contended  that  a  legac 
would  not  pass  because  the  latter  section  mentions  onl 
goods  and  chattels  (n)  ?  The  argument  as  to  the  necessar 
support  of  the  bankrupt  and  his  family  does  not  apply  i 
this  case,  for  it  appears  that  the  work  was  done  upon  credit 
If  the  debtor  of  the  bankrupt  cannot  pay  without  beiuj 
liable  to  pay  over  again,  the  hardship  is  upon  him,  and  i 
he  pays  before  the  commission,  with  notice,  he  must  pay  ove 
again.  The  case  of  Evans  v.  Mann  (o)  cannot  be  distin 
guished.  There  the  lighter  was  made  by  the  bankrupt  afte 
the  assignment  (p),  and  the  value  of  the  materials  worked  u] 
was  increased  by  the  bankrupt's  labours. 

Chambrij  in  reply. — The  bankrupt  laws  are  not  to  b 
extended  beyond  their  natural  and  obvious  meaning.  Lor< 
Hardzoicke,  in  ex  parte  Proudjbot,  makes  a  distinction  be 
tween  real  and  personal  property  for  which  there  is  n 
foundation,  which  impeaches  the  authority  of  the  report 
With  regard  to  the  legacy,  it  may  be  admitted  that  mone; 
in  the  actual  possession  of  the  bankrupt  will  pass  under  th 
words  "  goods  and  chattels.'*  Money  coming  by  beques 
falls  under  a  peculiar  construction,  and  is  certainly  withii 
the  meaning  of  the  act.  As  to  credit  it  must  always  b 
given,  even  to  day  labourers  in  a  degree.  [Lord  Mans 
FIELD. — No  case  in  point  has  been  cited,  though  I  have 
loose  memory  of  one  at  Nisi  Prius  in  favour  of  the  bank 
rupt.  It  is  a  question  of  great  importance,  and  of  terribl 
consequence  if  determined  one  way.  For  what  is  to  becom 
of  the  bankrupt  if  he  cannot  earn  a  maintenance  by  his  dail; 
labour  ?     Let  it  be  argued  again  next  term.] 

In  this  term  the  case  stood  for  a  second  argument,  bu 
the  defendant  not  understanding  it  so,  no  one  appeared  t< 
argue  it  on  that  side. 

Lord  Mansfield. — The  single  question  is,  whether  th 
assignees  are  entitled  to  the  earnings  of  a  bankrupt,  and  W( 
are  all  clearly  of  opinion  that  they  are  not  (9). 

BuLLER,  Justice. — The  case  before  Lord  Hardwicke  doe 
not  go  to  the  extent  supposed.    His  lordship  only  says  ^^  al 

{n)    See  Ex  parte  Ansell,         (q)  In  the  report  in  Co.  B 

1 1  Ves,  208.  L,  Lord  Mansfield  adds,  "  Th. 

(o)  Cited  an<^,  p.  319.  assignees   cannot  let   out   th( 

(p)    This  does  not  appear  bankrupt ;  they  cannot  contrac 

from  the  report  in  Coxvper.  for  his  labour." 

VOL.  IV.  Y 
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his  future  personal  estate  is  affected  by  the  assigoment,^  and 
that  expression  is  explained  by  the  case  in  Strange  to  mean 
no  more  than  that  the  assignees  may  seize  future  effects. 
The  clause  in  the  statute  5  Geo.  2,  as  to  the  second  bank- 
ruptcy, does  not  weigh  at  all  in  my  mind  (r). 

Judgment  for  the  plaintiff  (s). 


(r)  In  Mr.  Easf%  MS.  note 
of  this  case^  Mr.  Justice  Duller 
is  also  reported  to  have  said, 
**  The  bankrupt  had  an  un- 
doubted right  to  sue  for  the 
profits  of  his  labour ;  but  sup- 
posing a  person  in  his  situation 
should  gain  a  large  sum  of 
money  or  considerable  effects, 
then  such  money  or  effects 
would  undoubtedly  be  liable  to 
his  assignees."  7  East,  58  (»). 
In  the  MSS.  of  Lawrence,  J,,  a 
similar  opinion  is  attributed  to 
Lord  Mansfield, 

(«)  This  case  has  been  con- 
firmed by  a  great  number  of 
later  decisions.  Laroche  v. 
Wakeman,  cor.  Lord  Kenyan^ 
Peake,  140;  SUk  v.  Osborn, 
coram  Lord  Kenyon,  1  Esp, 
140 ;  Webb  t.  Fojt,  B.  R.,  T. 
37  Geo.  3.  7  T.R.  391-,  Foxder 
Y.  D&wn,  C.  B.,  E.  37  Geo.  3, 

1  B.  h  P.  4A;  Cumming  v. 
Roebuck,  cor.  Gibbs,  C.  J.  Holt, 
172;  Clark  Y.  Calvert,  C.  B,, 
H.  49  Geo.  3,  3  Moore,  96  ; 
8  Taunt.  742.  S.  C;  Drayton 
Y.  Dale,  B.  R.,  M.  4  Geo.  4, 

2  B.  &  C.  293;  D.  &  R.,  S.  C. 
But  if  the  assignees  claim  the 

property,  or  dissent  to  the  bank- 
rupt bringing  the  action,  it 
cannot  be  maintained.  Hull  y. 
Pkkersgill,  C.B.,  T.  49  Geo.  3, 
\  B.  k,  B.  282;  Kitchen  y. 
Bartsch,  B.  R.,  M.  46  Geo.  3, 
7  East^  53  ;  Nias  v.  Adameon, 
B.  R.,  M.  60  Geo.  3, 3  J5.  &  A. 
225. 

A  distinction  appears  to  have 
been  taken  by  Lord  Mansfield, 
with  regaid  to  the  profits  arising 


from  the  personal  labour  of  the 
bankrupt,  to  which  he  seems  to 
have  thought  that  the  assignees 
were  not  entitled.  Such  also 
was  the  opinion  of  Lord  Alvan* 
ley,  C.  J.,  "  (^an  there  be  any 
doubt  that  if  a  bankrupt  acquire 
a  large  sum  of  money,  and  lay 
it  out  in  land,  that  the  assignees 
may  claim  it?  They  cannot 
indeed  take  the  profits  of  his 
daily  labour.  He  must  live. 
But  if  he  accumulate  any  large 
sum,  it  cannot  be  denial  that 
the  assignees  are  at  liberty  to 
demand  it."  Hesse  v.  Steven- 
son,  3  B.  &  P.  578.  Indeed 
in  Coles  y.  Barrow,  C.  B.,  H. 
53  Geo.  3,  4  raunt.  754,  it 
was  held  by  Heath  and  Cham^ 
bre,  J  J.,  contrary  to  the  opinion 
of  Mansfield,  C.  J.,  that  where 
the  assignees  of  an  uncertifi- 
cated bankrupt  employed  him 
in  carrying  on  the  business  for 
the  benefit  of  the  estate,  and 
had  paid  him  money  from  time 
to  time,  he  might  maintain  an 
action  against  them  for  a  rea- 
sonable compensation  for  his 
work  and  labour.  Lawrence, 
J.,  expressed  an  opinion  during 
the  argument  adverse  to  the 
plaintiff,  but  before  the  judg- 
ment was  delivered  he  had  re- 
signed. "  If  Mr.  Justice  Law- 
rence  had  continued  in  the  Court 
of  C.  P.  that  decision  would 
probably  not  have  been  pro- 
nounced. It  is  not  therefore 
entitled  to  any  great  weight" 
Per  Best,  J.,  Nias  v.  Adamson, 
3n.&A.  232. 

By  the  statute  6  Geo,  4,  c 
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Barrs  without  issue  as  aforesaid,  I  give  and  devise  all  my 
said  estates  at  C  unto  my  grand-son  W,  /.  S.  Barrs,  and 
to  his  assigns  for  and  during  the  term  of  his  natural  life,^ 
[with  divers  remainders  over.] 

The  testator  died  about  four  years  after  the  making  his 
said  will  without  revoking  it.     In  the  month  of  Marchy 

1781,  Mary  Barrs^  then  being  of  about  the  age  of  19,  in- 
termarried with  S.  Hansard.  In  March,  1782,  a  child  was 
bom  of  that  marriage,  which  died  on  the  25th  of  Aiigtist, 

1782,  and  on  the  28th  of  the  same  month  the  mother,  the 
said  Mary  Hansord^  died  under  21  years,  and  without 
leaving  any  issue.  S.  Hansord,  after  his  marriage  with  the 
said  Mary,  and  during  the  coverture,  received  the  rents  and 
profits  of  the  premises  in  question  in  right  of  his  wife. 
W,  J.  S.  Barrs  was  the  heir  at  law  of  the  testator. 

The  question  reserved  for  the  opinion  of  the  Court  was, 
whether,  under  all  the  circumstances  of  this  case  and  the 
events  which  have  happened,  S.  Hansord  was  entitled  by 
the  courtesy  to  be  tenant  for  life  of  the  premises  in  question. 

Wood,  for  the  plaintiff.— The  husband  is  not  entitled  to 
be  tenant  by  the  courtesy.  In  order  to  give  a  title  to 
courtesy,  the  woman  must  be  seized  of  an  estate  in  fee  simple 
or  in  fee  tail,  that  is,  of  an  unconditional  estate  in  fee  simple 
or  fee  tail.  There  are  only  two  cases  to  be  found  applicable 
to  this  question.  In  Sammes  v.  Payne  (b)  it  was  held  that 
where  the  estate  is  determined  by  a  limitation,  there  shall  be 
courtesy,  and  it  was  distinguished  from  the  case  of  a  con- 
dition. It  is  there  said  that  the  estate  was  spent  and  de^ 
termined,  and  Was  not  cut  off.  Here  the  estate  was  defeated 
by  a  subsequent  condition,  and  it  is  within  the  principle  of 
the  above  cited  case.  So  in  Bootliby  v.  Vernon  (c)  it  is  said 
that  wherever  the  estate  is  to  be  determined  by  express 
limitation  or  condition  upon  the  death  of  the  wife,  the  hus- 
band shall  not  be  tenant  by  the  courtesy.  A  case  is  put  of 
a  contingent  remiunder  with  a  reversion  in  fee  in  the  wife, 
and  it  is  said  that  though  in  such  case  she  be  sdzed  of  an 
inheritance  there  shall  be  no  courtesy.  This  shows  that  she 
must  have  an  absolute  estate.  In  Boothby  v.  Vernon  the 
wife  had  a  reversion  in  fee. 


(A)  K.  B.,  M.  30  &  31  Eliz.,  (c)  Can. 
1  Leon.  167 ;  GouUs.  81 ;  And.  9  Mod.  150. 
184;  8  Rep.  34,  S.  C. 


E.    11    Geo.    1, 
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Courtesy  resembles  dower,  and  in  general  the  same  rules 
apply  to  both,  though  they  differ  with  regard  to  the  doctrine 
of  actual  seisin  and  of  trust.  Whether  dower  arises  when 
the  husband''s  estate  determines  by  condition  is  doubted  in 
RoBe  (e) ;  the  Court  being  equally  divided. 

This  question  was  argued  on  the  former  occasion  very 
much  on  the  general  nature  and  definitions  of  this  estate. 
In  Littleton  (/)  it  is  said  that  where  the  issue  may  by  pos- 
sibility inherit  the  same  tenement  of  such  an  estate  as  the 
wife  hath,  as  heir  to  the  wife,  in  this  case,  after  the  decease 
of  the  wife,  the  husband  shall  have  the  same  tenements  by 
the  courtesy.  Now  here  the  issue  would  not  have  taken 
such  an  estate  as  the  wife  had,  for  they  would  have  taken  a 
fee  simple  absolute.  Tenancy  by  the  courtesy  is  not  altered 
by  the  statute  de  donis.  Before  that  statute  the  estate  tail 
became  absolute  on  having  issue,  to  three  purposes;  1.  it 
became  subject  to  alienation;  2.  to  forfeiture;  and,  S.  it 
became  descendable  to  the  issue  of  a  second  marriage, 
though  Umited  in  what  is  now  called  special  tail.  These 
inconveniences  are  remedied  by  the  statute  de  donig,  but  the 
courtesy  of  the  husband  of  the  first  marriage  is  left  as  before. 
This  appears  by  several  authorities ;  2.  Inst  SS3 ;  Payne's 
Case,  8  Rep.  85  6,  36  a;  Br.  Ab.  Estates^  71 ;  FUz.  Ab,; 
Formedon,  339 ;  Plowd,  241 .  The  estate  becoming  absolute, 
the  issue  took  the  s^me  estate,  and  this  appears  to  be  tbe 
true  reason  why  there  is  courtesy  in  estates  tail  as  well  as  ia 
fee  simple.  But  this  is  not  an  estate  tail,  it  is  a  fee  simple 
defeasible ;  so  that  the  distinction  taken  in  Sammes  v.  Payne 
is  founded  on  reason  when  the  old  law  is  considered.  The 
addition  of  the  fact  of  who  is  the  heir  only  shows  who  is  to 
enter  for  the  condition  broken. 

Wilson,  contra. — It  is  admitted  that  Mrs.  Hansord  took 
a  fee  simple  defeasible  on  condition,  and  the  question  is, 
whether  that  will  prevent  courtesy.  At  the  time  of  the 
passing  of  the  statute  de  donis  this  executory  limitation  would 
have  been  void;  executory  devises  have  been  introduced 
since  that  period,  but  the  incidents  of  old  estates  have  not 
been  taken  away.  Courtesy  is  out  of  the  whole  fee  simple, 
and  not  out  of  the  wife's  estate,  and  therefore  the  reason 
given  in  RoBe  as  to  the  case  of  dower  cannot  be  supported, 
for  the  husband'^s  estate  being  ended  does  not  prevent  the 


(e)  p.  676  (P). 


(/)  S^c.  52. 


328 


1785 


CASES  IN  TRIN.  TERM  IN  THE 

on  the  other  side,  founded  on  the  52d  section  of  LitUttoni 
does  not  apply. 

Le  BlanCy  in  reply. — Executory  devises  were  certainly 
introduced  for  the  purpose  of  effecting  the  intent  of  the 
testator,  and  they  are  not  applicable  to  defeat  that  intent. 
In  the  present  case  there  was  no  intent  that  the  husband 
should  take  any  estate,  but  the  contrary,  for  the  estate  is  to 
go  immediately  to  the  grandson. 

It  is  only  because  formerly  fee  tail  became  by  the  birth 
of  issue  fee  simple  absolute,  that  courtesy  is  incident  to  it. 
The  case  put  in  Leonard  by  Anderson  is  not  law.  If  it 
were,  it  would  give  dower  to  the  wife  of  the  mortgagee, 
although  the  money  was  paid  at  the  day,  which  is  contrary 
to  the  authorities.  Stimmes  v.  Payne  is  an  authority  in 
point,  because  it  was  determined  on  principles  accurately 
laid  down.   Boothby  v.  Vernon  went  on  the  same  principles. 

Lord  Mansfield. — Courtesy  existed  long  before  the  sta- 
tute de  donis.  It  is  necessary  that  the  wife  should  be  seized 
of  an  estate  of  inheritance  and  that  a  child  should  be  bom. 
Estates  were  absolute  or  conditional,  and  there  was  courtesy 
in  both.  It  was  let  in,  though  the  estate  of  the  wife  was 
detennined.  It  is  not  true  that  the  estate  on  condition  was 
absolute  on  the  birth  of  issue ;  it  was  so  only  to  a  special 
purpose — that  of  alienation  to  prevent  perpetuity.  At  com- 
mon law  it  was  only  by  condition  that  estates  were  modified. 
The  statute  of  uses  introduced  other  modes.  There  was  great 
dread  of  perpetuities,  and  many  cases  were  decided  on  that  in 
the  time  of  Queen  Elizabeth,  and  therefore  they  defeated 
many  remainders  over.  Afterwards  they  went  the  other  way, 
and  let  in  many  limitations  which  were  too  loose.  In  the 
civil  wars  there  were  various  new  contrivances — trustees  and 
executory  devises,  the  limits  of  which  are  but  lately  settled, 
to  a  life  in  esse  and  21  years,  which  I  remember  being 
argued.  It  has  been  contended  that  this  is  a  condition ;  it 
is  nothing  like  it ;  it  is  a  contingent  limitation  to  defeat  tKe 
estate  on  the  wife's  death,  just  as  if  an  estate  tail.  But  how 
was  it  when  she  was  alive  ?  She  had  a  fee  simple,  and  such 
a  one  as  the  issue  might  have  inherited,  had  they  not  been 
disappointed  by  death. 

Postea  to  the  defendant  {g). 

{g)  This  case  has  given  rise  ler^  in  his  notes  to  Co.  Litt, 
to  much  discussion.     Mr.  BuU    241,  a  note  (4)>  after  referring 


TWENTY.FIFTH  GEORGE  III. 


to  tlie  earlier  authorities,  states 
the  effect  of  them  in  these 
words,  "  It  should  seem  that 
where  the  fee  in  its  original 
creation  is  only  to  continue  to 
a  certain  period,  the  wife  is  to 
hold  her  dower  and  the  husband 
his  courtesy  after  the  expiration 
of  the  period  to  which  the  fee 
charged  with  the  dower  or  cour- 
tesy is  to  continue,  but  that 
where  the  fee  is  originally  de- 
vised in  words  importing  a  fee 
simple,  or  fee  tail  absolute  and 
unconditional,  but  by  subse- 
quent words  is  made  determina- 
ble upon  some  particular  event, 
there,  if  that  particular  event 
happens,  the  wife*s  dower  and 
t)ie  husband's  courtesy  cease 
with  the  estate  to  which  it  is 
annexed."  He  then  states  that 
a  different  doctrine  seems  to 
have  been  laid  down  in  Buck- 
worth  V.  Thirkell,  and  he  offers 
some  obserFations  which  go  to 
impeach  the  principle  upon 
which  that  case  was  decided.  In 
the  case  of  Doe  v.  Hutton,  C.  B., 
H.  44  Geo.  3,  3  -B.  &  P.  653, 
the  attention  of  the  Court  was 
called  to  Bucknorth  v.  Thirkell, 
and  Lord  Alvanley  said,  tliat 
*'  it  occasioned  some  noise  in  the 


profession  at  the  time  it  was 
decided."  His  lordship  also  re- 
ferred to  the  comments  of  Mr. 
Butler^  which  he  described  as 
"  worthy  of  attention ;"  but  he 
distinguished  the  case  then  be- 
fore tne  Court  from  that  of 
Buckvoortk  V.  Thirkell^  upon 
which  he  professed  to  give  no 
opinion.  Doubts  have  been  also 
expressed  by  several  text  writers 
as  to  the  authority  of  the  prin- 
cipal case.  Suffden  on  Powers, 
267  («).  1st  edition  ;  Park  on 
Dower,  179. 

On  the  other  hand,  that  de- 
cision has  been  on  several  occa- 
sions recognised.  It  is  con- 
firmed by  the  case  of  Good* 
enough  v.  Goodenough,  3  Prest, 
Absir,  372 ;  and  is  recognised 
as  law  by  Holroyd,  J.,  in  Doe 
V.  Timins,  I  B.  &  A.  549.  And 
in  the  late  case  of  Moody  v. 
King,  C.  B.,  H.5&6  Geo.  4. 
2  Bitigh.  447,  Buckworth  v. 
Thirkell  was  fully  confirmed  and 
acted  upon. 

Neither  in  Buckworth  v. 
Thirkell  nor  in  Moody  v.  King 
was  the  case  of  Sumner  v.  Par- 
tridee,  Can.  1740,  2  Atk.  47, 
cited. 
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The  King  v.  the  Inhabitakts  of  St.  Mary,  Lam- 
beth (a). 

X  WO  justices  removed  Frances  GiU^  single  woman,  from 
the  parish  of  St.  Mary^  Lambeth^  in  Surry y  to  the  parish  of 
St.  Saviour^  Southzvark,  in  the  same  county.  The  latter 
parish  appealed,  and  the  Court  of  Quarter  Sessions  quashed 
the  order  of  removal,  subject  to  the  opinion  of  this  Court  on 
the  following  case : — 

(o)  iS^.  C,  2  Boitj  452,  6th  edition ;  Cold.  533. 


M'^ednesdaj, 
1st  June. 


The  consent  of 
the  first  master 
of  an  apprentice, 
to  a  service 
under  another 
master,  is  suf- 
ficiently ex- 
pressed  by  his 
giving  the  ap- 
prentice a 
character  as 
servant. 
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1785.  ^^  ^^^  ^^^^  ^^  Marchy  1781,  the  pauper  wad  bound 

s^,,^>m^       apprentice,  by  indenture,  for  five  years,  to  Joseph  Cooke, 
The  Kino    of  the  parish  of  «S'^.  Botolph^  London,  with  whom  she  con- 
V-  tinued  a  year  and  a  half;  when,  having  slept  out  all  night, 

St.  Mary,  ^^  y^^^  return,  Cooke  and  his  wife  told  her  she  was  no  longer 
their  apprentice,  and  might  go  and  look  for  another  place, 
and  gave  her  money  to  go  to  a  register-office  to  hear  of  a 
place.  After  this  she  continued  a  week  with  her  said  mas- 
ter, when  she  agreed  to  hire  herself  as  a  servant  to  Mr. 
Harney,  of  the  parish  of  St.  Saviour,  at  40*.  a  year.  Mr. 
Harney  came  to  Cooke  and  inquired  after  her  character, 
which  turning  out  satisfactory  to  him,  he  hired  her  on  the 
above  terms.  In  his  service  she  continued  to  live  nine 
months  in  the  parish  oi  St,  Saviour,  being  then  under  the 
age  of  21.  When  she  left  Cooke,  the  indentures  were  not 
delivered  up  nor  cancelled,  but  Mrs.  Cooke  told  her  they 
were  destroyed.  This  was  not  true  as  to  both  parts,  for  one 
of  them  was  read  in  evidence.  The  pauper  afterwards  went 
to  a  friend's  house  at  Lambeth,  where  she  lived  on  charity, 
but  not  as  a  servant.  From  thence  she  hired  herself  as  a 
servant  to  Mr.  Leakey,  in  the  parish  of  St.  Stephen,  WdL 
brook,  London,  at  ^5  a  year,  without  the  knowledge  of 
Cooke,  where  she  lived  three  months.  During  this  time  she 
visited  Mrs.  Codce  and  informed  her  where  she  was,  who 
said  she  was  glad  of  it. 

Bearcrqfi  and  Bond  showed  cause,  and  contended,  1st, 
That  no  settlement  was  gained  by  the  service  in  St. 
Saviour's ;  2dly,  If  there  was,  that  a  subsequent  settlement 
was  gained  in  St.  Stephen,  fValbrook.  It  is  true  that  the 
indentures  continued  to  subsist,  but  it  must  be  shown  that 
the  service  was  performed  under  them  gtia  apprentice,  in 
order  to  which  it  is  necessary  to  show  an  assignment  from 
the  first  master,  or  some  act  amounting  to  an  assignment 
The  mere  knowledge  of  the  master  is  not  sufficient,  but  there 
must  be  a  consent  on  his  part  which  implies  that  he  still  con- 
siders himself  as  master.  But  in  the  opinion  of  this  man 
the  apprenticeship  was  at  an  end,  so  that  he  could  not  consent 
to  the  continuance  of  a  service  under  it.  It  is  not  found  that 
the  master  when  he  gave  the  character  knew  the  purpose  of 
the  inquiry,  or  that  the  pauper  was  hired.  There  must  be 
a  consent  to  the  particular  service.  A  general  consent  to  go 
into  the  world  and  get  a  service  any  where  will  not  do.  If 
it  would,  the  general  consent  would  go  also  to  the  subse- 
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quent  service  in  St  Steplten^s^  WaJbrodk.  The  hiring,  in- 
deed, was  without  the  knowledge  of  Cooke^  but  so  was  the 
hiring  in  St.  Saviour's  ;  and  there  is  the  knowledge  of  Mrs. 
Cooke  afterwards,  and  her  approbation.  R.  y.Jllfuillow8(b), 
R.  V.  St.  George,  Hanoroer-square  (c),  R,  v.  Kenningion(d)y 
R.  V.  Tavuitock{e)y  R.  v.  Austrey{f),  R.  v.  St.  Luke's{g)j 
R.  V.  Notton  (A). 

Lord  Mansfield. — The  indentures  are  not  cancelled: 
they  still  subsist,  and  the  power  over  the  servant  continues. 
The  question  is,  whether  the  master  has  not  consented? 
With  what  view  was  the  inquiry  made  ?  It  was  that  the 
pauper  should  be  servant*   He  recommended  her  as  servant. 

BuLLER,  Justice,  mentioned  the  case  of  R.  v.  Ideford  (t). 
It  is  absurd  to  say  that  the  inquiry  about  the  pauperis  cha- 
racter was  merely  from  general  curiosity.  It  was  evidently 
with  a  view  to  service,  and  the  giving  the  character  with 
that  view  was  a  consent. 

Order  of  sessions  quashed  {k). 


(6)  T.9Geo.  1,  1  Str.554; 
2  Bolt,  406. 

(c)  M.  8  Geo.  2,  2  Sess.  Ca. 
138;  2  Str.  1001;  Burr.S.C. 
12. 

(rf)  E.  30  Geo.  2,  Burr.  S.  C. 
416. 

(<?)  E.  7  Geo.  3,  Burr.  S.  C. 
578. 

(/)  H.3\  Geo.  2,Burr. S.C. 
44). 

(g)  ^-  5  Geo.  3,  Burr.  &  C. 
542.     1  fV,  Bl.  553. 

(h)  M.  9  Geo.  3,  Burr.  S.  C 
629. 

(i)  H.  16  Geo.  3,  Burr.  S.  C. 
821. 


{k)  See  Rex  v.  Ashby  de  la 
Zouch,  M.  58  Geo.  3,  'l  B.  & 
A.  116;  Rex  v.  Whitchurch, 
E.  4  Geo.  4,  I  B.  &  C.  574. 
[It  was  not  objected  that  the 
indentures  being  for  five  years 
were  voidable  by  either  party 
according  to  Rex  v.  St.  Aicho^ 
las,  Ipswich,  Burr.  S.  C.  9\, 
and  GODsequently  the  master 
alone,  without  consent  of  the 
apprentice  or  delivery  of  the  in- 
denture^  might  put  an  end  to 
the  apprenticeship.^  Note  by 
Mr.  Serjeant  Wilson. 


1785. 
The  Kino 

V. 

St.  Mary, 
Lambeth. 


The  King  v.  the  Overseers  of  the  Poor  of  EYFORD(a). 

JL  WO  justices  of  the  peace  for  the  county  of  Gloucester 
appointed  John  Rayer  and  Silcts  Wells,  *'  substantial  house- 
holders of  the  village  oi  Ejjford^  in  that  county,  overseers 
of  the  poor  of  the  village  of  Eyjbrd,  by  a  special  order  of 

(a)  S.  C,  1  Bott,  38,  6th  edition;  Cald.  542. 


Wedneadajy 
1st  Jane. 

Though  a  place 
have  only  two 
houses,  It  maj 
he  a  tUI  b  j  le- 
putatiim,  and 
sepoiateoTer- 
aeenmay  be 
appointed. 
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1785         appointmeDt,  setting  forth  all  the  different  duties  of  that 

^^^^-^j       office. 
The  Kino        Those  two  persons  appealed  to  the  quarter  sessions,  when 
^'  the  order  or  appointment  was  confirmed ;  the  case  appearing 

Eyford.  to  be  (as  stated  for  the  opinion  of  this  Court),  that  Eyjard 
is  an  extra^parochial  place,  consisting  at  present  of  a  man- 
sion-house and  a  farm-house  occupied  by  different  persons, 
but  both  together,  with  the  estate  thereto  belonging,  of  the 
yearly  value  of  *£^600,  the  property  of  one  person.  Twenty- 
five  years  ago  there  was  in  the  same  place  a  cottage,  now 
gone  to  decay,  the  site  of  which  was,  at  the  time  of  hearing 
this  appeal,  covered  by  a  plantation.  In  1727,  the  occu- 
piers of  the  two  present  houses  acted  as  overseers  of  the  poor 
of  the  hamlet  of  Eyjbrd,  and,  in  1748,  William  Wardeyj 
the  then  owner  of  the  estate  and  occupier  of  the  mansion- 
house,  acknowledged  himself  to  be  liable  to  maintain  certain, 
paupers  belonging  to  the  said  hamlet,  by  a  certificate  duly 
allowed,  and  the  paupers  were  accordingly  relieved  by  his 
tenant  residing  in  the  farm-house  till  within  these  15  years, 
during  the  latter  part  of  which  time  the  estate  in  question 
came  into  the  possession  of  Mr.  Dolphin^  who  was  a  justice 
of  the  peace,  and  at  his  death  left  his  widow  in  possession 
of  the  mansion-house,  at  which  time  there  was  likewise  a 
widow  in  possession  of  the  farm ;  and  it  is  not  till  within 
these  two  years  that  there  has  been  any  substantial  house- 
holder in  Eyjbrd  qualified  to  serve  as  overseer.  From  1769 
to  the  present  time,  the  returns  of  men  qualified  to  serve  in 
the  militia  have  been  made  to  the  deputy -lieutenants,  by  the 
present  occupier  of  the  farm-house,  who  subscribed  such  re- 
turns as  constable.  The  appellants  are  substantial  house- 
holders occupying  the  said  two  houses. 

This  ca^  was  argued  at  great  length  in  HUary  term  last 
by  Mr.  Bearcrqfi^  Mr.  Clifford^  and  Mr.  Bragge^  in  sup- 
port of  the  order  of  sessions,  and  Mr.  Wilson  and  Mr.  Lane 
against  it.  Lord  Mansfield  said,  I  think  it  should  be 
stated  whether  it  is  a  vill  by  reputation.  I  am  not  satisfied 
with  the  reason  that  there  are  but  two  houses.  Suppose  a 
parish  reduced  to  two  houses.  The  case  of  Denham  v. 
Dalham  (b)  was  not  determined  on  that  ground  only.  Lord 
Habdwicke  goes  on  all  the  circumstances,  particularly  on 
its  being  called  a  park,  and  Mr.  Justice  Lee  puts  it  upon 

{b)  Burr.  S.  C.  35. 
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1785  f<^w  justices^  against  the  defendant,  for  neglecting  to  make 
.^^^^j       out,  dgn,  and  deliver,  or  cause  to  be  delivered,  a  correct  list 

Thb  Kino  of  the  true  number  of  male  servants  by  him  retained  or  em- 
V*  ployed,  and  to  make  payment  for  the  same  according  to  the 

Mytton.  statutes  in  such  case  made  and  provided  (6),  whereby  the 
said  defendant  incurred  a  penalty  of  £90 ;  by  which  they, 
the  said  justices — (the  said  defendant  appearing  before  them 
at  the  time  and  place  appointed  by  their  summons  on  the 
said  information) — ^having  examined  evidence  upon  oath  on 
the  matter  of  fact  arising  on  the  said  info^nation,  respecting 
the  said  defendant  having  neglected  to  insert  the  name  of 
JP.,  as  one  of  his  servants,  in  the  list  by  him  delivered  to  his 
majesty^s  officer  of  excise,  and  to  make  payment  for  him  as 
a  servant,  did  adjudge  that  the  said  defendant  had  not 
neglected,  as  wi|s  stated,  or  as  in  the  said  information  was 
alleged,  and  did  dismiss  the  said  information  and  complaint, 
and  did  also  adjudge,  that  the  said  F.  was  not  a  taxable 
servant ;  and  upon  reading  the  said  information  and  judg- 
ment, and  hearing  what  could  be  said  by  couoael  and  wit- 
nesses on  both  sides,  the  said  court  of  General  Quarter  Se»> 
sions  thought  fit  and  did  adjudge  that  the  said  defendant 
was  guilty  of  the  charge  contained  in  the  said  information, 
and  that  the  said  defendant  had  thereby  incurred  the  penalty 
of  «£20 ;  but,  in  consideration  of  the  circumstances  of  the 
case,  and  upon  the  prayer  of  the  defendant's  counsel,  the 
said  Court  thought  fit  and  did  mitigate  and  lessen  the  said 
penalty  to  the  sum  of  «£5,  being  one-fourth  of  the  said 
penalty,  over  and  above  the  sum  of  ^10,  being  the  reason- 
able costs  and  charges  of  the  officer  in  the  prosecution  of  the 
said  defendant  upon  the  said  information:  and  the  said 
Court  did  further  order  ^^  that  the  said  defendant  should 
forthwith,  upon  notice  of  that  order,  and  demand  thereof 
made,  pay  unto  the  said  Faulkner  the  sum  of  c£15,  the 
fourth  of  the  said  penalty  and  the  reasonable  costs  and 
charges  of  the  said  Faulkner  in  the  said  prosecution,^  and 
that  it  was  ordered  accordingly  by  the  Court,  as  by  the  said 
judgment  and  order  it  doth  and  may  appear,  of  which  said 
judgment  and  order  of  the  said  court  of  Quarter  Sessions, 
the  said  defendant,  in  the  said  order  mentioned,  afterwards, 
w«.  on  the  9th  of  February  in  the  said  year  1784,  at  S., 
&a,  had  due  notice ;  and  the  said  sum  of  «£15,  in  the  said 

{b)  21  Gw.  3,c.  31, 
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Mytton. 


tained,  but  only  servants  of  a  certain  description.    It  should, 
therefore,  have  appeared  that  the  servants  came  within  that 
The  Kino    description,  which  is  necessary  to  give  the  Court  jurisdiction. 
This  omission  is  clearly  fatal.     Hooker  v.  WiUes  (d). 

Lord  Mansfield. — The  foundation  of  the  indictment  is 
the  order  of  the  sessions,  and  nothing  appears  to  show  that 
they  had  not  jurisdiction.     It  must  be  good  till  got  rid  of. 

BuLLER,  Justice, — The  ground  of  this  indictment  is  the 
judgment  of  the  Court  of  Quarter  Sessions,  which  is  posi- 
tively stated.  Nothing  would  have  availed  you  at  the  trial 
but  showing  that  the  ses^ons  had  no  jurisdiction ;  for  we 
cannot  by  a  side  wind  inquire  into  the  decision  of  a  court  of 
competent  jurisdiction.  The  cases  cited  do  not  apply.  In 
E.  V.  White  there  was  clearly  no  jurisdiction,  and  in  Hooker 
V.  WiBee  it  was  necessary  to  bring  the  day  within  the  de- 
scription in  the  statutes. 

Rule  discharged. 


(d)  B.  R.,  H.  13  Geo.  2,  2  Sir.  1126. 


Wednesdaj, 
8th  June. 

Q.  Whether  the 
dedantion  of 
the  husband, 
who  is  dead,  as 
to  facts  conoeni- 
iog  his  settle- 
ment, are  ad- 
missible? 

If  the  settle- 
ment depends  on 
a  written  instru- 
ment, it  must  be 
shown  that  due 
inquiry  has  been 
made  after  the 
written  instru- 
ment before 
parol  evidence 
can  be  admitted. 


The  King  v.  the  Inhabitants  of  St.  SEPULCHEv(a). 

Sarah  truth,  the  widow  of  Charles  Truth,  with 
her  three  children^  Charles  Truth,  aged  upwards  of  15» 
Samuel,  upwards  of  14,  and  JVUliam,  near  7  years,  were 
removed  from  the  parish  of  Birmingham,  in  Warwick- 
shire, to  the  parish  of  St,  Sepulchre,  in  London, 

Upon  this  the  last-mentioned  parish  appealed  to  the 
Quarter  Sessions  for  Warwickshire,  when  the  order  of 
removal  was  confirmed,  and  the  following  facts  stated  for 
the  opinion  of  this  Court. 

The  pauper,  SaraJ^  Truth,  was  bom  in  the  parish  of  St, 
Luke\  Old  Street,  in  the  county  of  Middlesex,  and  about 
19  years  ago  married  Charles  Truth,  who  died  about  a 
year  and  a  half  ago.  Some  time  before  his  death,  he 
informed  the  secretary  of  the  LyingAn  Hospital,  in  the 
county  of  Middlesex,  in  his  wife's  presence  and  hearing, 
that  be  was  before  his  marriage  a  written  articled  servant 


(fl)  S.  C.  2  B(M,  383. 
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1785.  WiLLEs,  Justice —lljord  Mansfield  wa3  absent]. — 

-^^-m^'  The   first   question    is   whether   the  declarations   of  the 

The  Kino  husband  were  admissible.     In  general   such   declarations 

^'  certainly  are  not,  but  the  usage  at  sessions  is  not  so  strict, 

Sepulchkb  *^^  ^^^  ^^^y  ^^*^  ^*^  ^°  ^^®  subject  seems  to  show  that 
the  usage  is  so.  The  declarations  of  a  bankrupt  are  only 
evidence  as  to  the  quo  animo,  and  do  not  apply  here.  On 
this  point  I  think  the  order  might  be  supported.  But  it  is 
not  necessary  to  give  an  express  opinion,  because  on  the 
other  point  the  case  seems  to  be  weak,  for  it  is  found  that 
no  inquiry  was  made  after  the  agreement,  and  what  is  said 
in  the  case  of  Sex  v.  Si.  MtchaeFs,  Baih^  is  decisive  to  show 
that  such  an  inquiry  is  necessary. 

AsHCjRST,  Justice. — There  is  no  occasion  to  give  an 
opinion  on  the  first  point:  not  that  I  should  have  any 
difficulty  concerning  it  On  the  second  point  there  is  no 
rule  better  established  than  tliat  the  best  evidence  must  be 
given.  There  were  places  here  where  an  inquiry  might 
have  been  made.  The  master's  executors  might  have  been 
applied  to,  or  if  on  inquiry  it  appeared  that  he  had  none, 
that  might  have  been  sufficient. 

BuLLEB,  Justice. — I  am  of  the  same  opinion.  The  pre- 
sumption is  that  there  were  two  parts  of  this  agreement, 
but  it  is  not  even  inquired  whether  the  pauper  had  left  any 
papers.  Although  it  may  be  probable  that  the  agreement 
would  not  have  been  found,  yet  an  inquiry  after  it  must  be 
shown.  As  to  the  first  point,  what  has  been  said  of  the 
declarations  of  a  bankrupt  does  not  apply.  In  the  case  of 
St.  MichaeVsj  Bath,  it  was  an  examination  before  justices, 
and  in  Rex  v.  East  KnoylCy  the  facts  were  found,  and  the 
Court  took  them  as  foimd. 

Order  quashed  {d). 

ney,  E.  41  Geo.  3, 1  Bast,  373; 
R,  y.  Ferry  Frystone,  M.  42 
Geo.  3,  2  East,  54 ;  and  R.  v. 
Abergwill^,  M.  42  Geo.  3,  2 
East,  63,  It  was  held  that  such 
evidence  was  not  admissible^ 
and  the  point  was  considered 
to  be  at  rest.  See  also  R.  v. 
Chadderton,  M.  42  Geo.  3,  2 
East,  27. 

On  the  second  and  principal 
point,  this  decision  has  been 
confirmed  by  various  cases.   R. 


(d)  The  question  as  to  the 
admissibility  of  the  declarations 
of  the  husband  arose  in  the  case 
of  R.  V.  Erisroell,  T.  30  Geo. 
3,3T.R.  707,  when  the  Court 
were  equally  divided,  Mr.  Jus- 
tice BuHer  and  Mr.  Justice 
Ashurst  being  of  opinion  that 
the  evidence  was  admissible, 
and  Lord  Kenyon  and  Mr.  JuS' 
the  Grose  that  it  was  inadmis- 
sible. But  in  the  subsequent 
cases  of  R.  v.  Nuneham  Court* 
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1785.  excise,  or  inland  duties  upon  coffee,  tea,  &c.,  as  he  should 
find  so  fraudulently  hid  and  concealed,  as  forfeited  for  his 
majcsty^s  use,  together  with  all  the  casks  and  other  vessels 
and  things,  wherein  the  same  should  be  contained;  and 
they  thereby  authorized  all  constables  and  other  his  ma- 
jesty's officers  to  be  aiding  and  assisting  to  him  in  the  exe- 
cution thereof,  for  which  the  same  should  be  to  them  and 
every  of  them  a  sufficient  warrant.  In  pursuance  of,  and 
under  this  warrant,  and  for  the  purposes  therein  mentioned, 
Cameron,  and  Cooper  in  his  aid  and  assistance,  on  the  said 
29th  of  January,  entered  the  said  house  of  Boot  in  the 
warrant  mentioned,  without  his  consent,  and  rummaged  the 
same,  and  in  order  to  enter  the  several  rooms  and  places, 
parcel  of  the  house,  for  the  purposes  mentioned  in  the  war- 
rant, broke  open  several  locks  with  which  such  rooms  and 
places  were  fastened.  Boot  refusing  to  open  the  same. 
They  found  no  tea  nor  other  goods  fraudulently  hid  or 
concealed. 

Upon  this  special  verdict,  judgment  was  given  in  the 
Court  of  Common  Pleads  for  Boot,  upon  which  Cooper  and 
Cameron  brought  a  writ  of  error,  and  assigned  the  common 
errors. 

Woody  for  the  plaintiff  in  error. — The  question  intended 
to  be  now  raised  was  not  argued  in  the  Couh  of  Common 
Plea^y  because  in  Bostock  v.  Saunders  (6),  that  Court  had 
decided  the  same  question  against  the  plaintiff  in  error. 
It  is  intended  to  reconsider  the  grounds  of  that  decision. 

The  question  arises  on  the  statute  10  Geo.  1,  c.  10, 
which  gives  a  duty  on  coffee,  &c.,  and  requires  an  entry  of 
the  dealer's  house.  The  twelfth  section  gives  the  power 
of  entering  in  the  daytime.  The  thirteenth  section  is  the 
clause  in  question,  and  it  enacts.  That  in  case  any  officer  or 
officers  shall  have  cause  to  suspect  that  any  coffee,  &c.  shall 
be  fraudulently  hid  or  concealed  in  any  place  whatsoever, 
&c.  with  an  intent  to  defraud  his  majesty,  then,  upon  oath 
made  by  such  officer  before  the  commissioners,  8cc.,  setting 
forth  the  ground  of  his  suspicion,  it  shall  be  lawful  for  the 
commissioners,  &c.,  if  they  shall  judge  it  reasonable,  by 
special  warrant  under  their  hands  and  seals,  to  authorize 
and  empower  such  officer  or  officers  by  day  or  by  night, 
but  if  in  the  night-time,  then  in  the  presence  of  a  constable, 

{b)  C.  B„  T.  13  Geo.  3,  2  Black.  D12;  3  /Fits.  43  U  S.  C. 
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1785«  innocent,  no  action  of  trespass  will  lie.  It  must  be  a 
x^-y^^  different  action  grounded  on  the  malice.  In  Bostock  ▼. 
Cooper  Saunders^  one  of  the  arguments*  was,  that  the  Excise 
^v*  officer  was  the  person  who  procured  the  warrant,  and  that 

therefore  it  should  be  no  justification  to  him,  unless  the 
goods  were  found ;  and  Lord  Hale  (c)  was  cited,  who  says 
'^  If  the  goods  be  not  in  the  house,  yet  it  seems  that  the 
officer  is  excused  that  breaks  open  the  door  to  search, 
because  he  searcheth  by  warrant,  and  could  not  know 
whether  the  goods  were  there  till  search  was  made ;  but  it 
seems  that  the  party  that  made  the  suggestion  is  punish- 
able in  sucli  case,^  but  it  is  not  said  how  he  is  punish- 
able, nor  is  any  authority  cited.  The  warrant  in  this  case 
was  also  assimilated  to  the  writ  of  assistance.  That  writ 
is  mentioned  in  the  18  &  14  Car.  S,  c.  11,  s.  5.  It  is  a 
general  writ  to  all  officers  and  magistrates  whatsoever,  &c., 
commanding  them  to  permit  Custom'House  officers  to 
search,  &c.,  and  commanding  them  to  assist.  A  Custom^ 
House  officer  never  applies  to  a  magistrate  or  commissioner 
of  the  Customs  for  any  further  authority.  The  Excise 
officer  is  in  a  different  situation.  By  the  statute  of  10 
Geo,  1,  he  must  lay  his  ground  of  suspicion  before  a 
commissioner  or  a  magistrate  upon  oath,  and  does  not  act 
by  his  own  authority  merely,  which  the  Custom-House 
officer  does.  The  Court  of  Common  Pleas  seem  to  have 
mistaken  the  nature  of  the  writ  of  assistance.  They  con- 
founded it  with  the  writ  which  is  given  by  the  statute  IS 
Car.  S,  c.  19,  s.  1.  There  is  no  determination  that  an 
officer,  searching  under  the  writ  given  by  the  latter 
statute,  would  not  be  justified.  If  a  felony  has  been  comr 
mitted,  any  one  may  justify  arresting  an  innocent  person 
on  reasonable  suspicion.  A  Jbrtiori,  in  the  present  case^ 
the  officer  being  directed  by  law  to  proceed  on  reasonable 
grounds  of  suspicion,  is  justified. 

Plumer,  contra,  —  There  is  a  preliminary  question^ 
Whether  it  is  necessary  to  go  into  any  argument.  A  case 
has  been  decided  which  has  been  acquiesced  in  ever  since, 
and  many  actions  have  been  brought  upon  it  [Lord 
Mansfield. — It  never  was  acquiesced  in,  and  West- 
mtnster^HaU  was  much  divided  on  it  There  have  been 
cases  determined  against  i^.     My  opinion  at  the  time  was^ 

(c)  P.  C.  151. 
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1785.  cdmmissioners  have  only  the  oath  of  the  officer.  They  must 
believe  him,  though  it  may  be  all  false.  The  judgment  of 
the  commissioners  is  no  security,  for  it  rests  on  the  veracity 
of  the  officer.  The  subject  will  have  no  opportunity  of 
ever  contradicting  the  officer  by  evidence.  All  officers  exe- 
cute warrants  at  their  peril,  though  they  are  bound  to  obey. 
When  they  are  protected,  it  is  because  they  have  no  means 
of  ascertaining  the  truth,  but  must  rely  on  the  judgment  of 
the  magistrate.  Whenever  a  warrant  is  executed  by  a  party 
at  whose  suit  it  is,  he  is  obliged  to  show  the  grounds  of  his 
proceeding.  So  in  all  cases  of  a  limited  jurisdiction,  it  must 
be  shown  that  the  jurisdiction  did  not  exceed  its  authority. 
In  case  of  a  judgment,  the  sheriiOT  is  justified  as  against  a 
party  by  the  writ.  As  against  a  third  person,  he  must  show 
the  judgment,  and  the  party  must  always  show  the  judg- 
ment. Hale  takes  a  distinction  between  a  party  making 
the  suggestion,  and  an  officer.  The  officer  is  excused 
though  no  goods  be  found,  but  the  party  making  the 
suggestion  is  punishable.  In  eiSect  he  says  how  punishable, 
by  saying  that  it  is  lawful  or  unlawful  according  to  the 
event  That  means  that  it  is  a  trespass,  and  subject  to  an 
action. 

The  statute  IS  Car.  S  gave  a  power  to  the  Barons  of  the 
Exchequer  or  chief  magistrates  to  grant  a  warrant  em* 
powering  a  constable  in  the  daytime,  but  if  no  goods  are 
found,  the  statute  makes  the  informer  liable.  The  writ  of 
assistance  is  a  positive  command,  though  general  like  hue 
and  cry ;  but  that  writ  is  no  protection. 

There  is  a  distinction  between  general  jurisdictions  and 
particular  authorities.  Commissioners  are  to  be  watched 
and  confined  within  their  jurisdiction  by  the  superior  courts, 
and  must  always  bring  themselves  within  the  Act  of  Parlia- 
ment which  gives  them  their  authority.  Thus  persons 
acting  under  a  commission  of  bankrupt  must  show  all  their 
proceedings.  In  Nichols  v.  Walker  {d)  in  trespass,  a  special 
verdict  was  found  that  the  defendants  were  churchwardens 
and  overseers  of  the  poor,  and  that  they  acted  under  a 
warrant,  &c.;  and  it  was  contended  that  although  the  rates 
for  which  the  warrant  was  granted  might  be  bad,  yet  the 
defendants  acting  as  officers  under  the  warrant  were 
<;xcused;  but  the  Court  said  that  the  rate  being  unduly 

{d)  B.  R,,  H.  10  Car.  1  Cro.  Jac.  394. 
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1 785        ^^^  sufficient  grounds  ? — the  commissiaQers  or  justices,  and 
not  a  jury.    The  jury  are  not  to  try  this  point ; — ^they  have 
only  to  inquire  whether  or  not  the  justices  were  satisfied  that 
there  were  grounds, — that,  acting  within  their  jurisdiction, 
they  granted  the  warrant.     It  was  then  argued,  from  inoxi- 
venience,  that  it  was  of  alarming  consequence  that  such  a 
power  should  exist.    That  objection  only  goes  to  the  statute 
which  reposes  a  confidence  in  the  justices,  which,  if  abused, 
may  probably  subject  them  to  an  action,  certainly  to  an 
information.     [Willes,  J, — How  could  that  be  without 
seeing  the  information  given?]     On  proper  grounds   the 
Court  would  order  the  information  to  be  produced.     The 
cases  cited  are  not  applicable.     It  is  said  that  a  party  must 
show  a  judgment.     This   is   like   a  judgment.     It  is  a 
decision  by  a  magistrate.     As  to  the  case  in  Crokt  Charlejfy 
it  was  a  rate  on  a  part  of  a  parish  that  was  extra-parochial. 
It  was  therefore  out  of  the  limits  of  the  jurisdiction,  and 
does  not  apply  unless  this  was  out  of  the  local  limits  of  the 
commissioners  of  Excise.     In  the  case  in  Croke  JameSf  the 
plea  stated  ''  divers  causes,"*^  without  alleging  any  in  par- 
ticular, which  was  clearly  bad,  and  so  here  it  would  have 
been  bad  if  it  had  been  stated  *<  on  divers  suspicions;^'  but 
the  special  ver<£ct  has  followed  the  very  words  of  the  act  of 
parliament.     It   is  objected  that  it  ought   to  have  been 
stated  that   the  person   applying   to  the  magistrate   had 
cause  to  suspect,  and  that  this  would  have  been  traversa- 
ble,  and  might  have   been   tried  by  a  jury;    but   the 
true  meaning  of  the  act  6f  parliament   is   not   that  this 
question  should  be  tried  by  a  jury,  because  it  says  that  the 
magistrate  shall  judge.     The  only  question  therefore  would 
be,  whether  the  magistrate  issued  his  warrant  upon  oath 
made,  setting  forth  the  ground  of  suspicion.  Now  it  appears 
on  the  special  verdict,  that  the  warrant  was  issued  upon 
oath  made  that  the  officer  had  cause  to  suspect,  and  did 
suspect,  setting  forth  in  the  said  oath  the  grounds  of  bis 
suspicion,  which  is  all  that  the  statute  requires.     It  has 
been  said  unless  trespass  will  lie,  no  action  can  be  main- 
tained ;   but  if  a  legal  act  be  done  from  malicious  motives, 
it  is  the  subject  of  an  action  on  the  case,  and  not  of  an 
action  of  trespass. 

Lord  Mansfield. — ^We  will  think  of  it. 

On  a  subsequent  day  his  lordship  desired  to  be  informed 
whether  the  dictum  of  Lord  Hale^  that  the  justification  under 
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1785        opinion  of  those  who  gave  judgment  in  this  case  carries 
^^^^      with  it  has  made  us  deliberate,  and  turn  the  matter  over 
Cooper       and  over  again  in  our   minds,  but  we  cannot  bring  our- 
V'  selves  to  coincide  in  the  judgment  of  the  Court  of  Commmi 

^®'^'  Pleas.  We  think  the  Excise  oflBcer  cannot  be  guilty  of  a 
trespass,  either  in  procuring  or  executing  the  warrant.  If 
it  was  either  procured  or  executed  maliciously  from  corrupt 
motives,  he  may  be  liable  in  a  special  action  on  the  case. 
The  question  depends  upon  the  statute  10  Geo.  1,  c.  10. 
By  that  act,  a  duty  is  imposed  on  an  officer  of  Excise 
who  has  grounds  of  suspicion  to  lay  such  grounds  before 
a  commissioner  of  Excise,  or  a  justice  of  peace  upon  oath. 
A  duty  is  also  imposed  on  such  commissioner  or  magistrate 
to  exercise  his  judgment  on  the  grounds  of  suspicion  so 
laid  before  him,  and  if  he  thinks  them  sufficient,  and  not 
otherwise,  he  is  bound  to  grant  a  warrant  to  search.  The 
judgment  of  the  magistrate  upon  an  ex  parte  examination, 
certified  by  oath,  is  made  decisive  by  the  statute.  There 
cannot  be  a  doubt  but  that  the  commissioners  of  Excise 
had  an  authority  in  this  case,  that  the  warrant  was  clearly 
legal  when  it  issued,  that  the  execution  of  it  was  legal,  and 
that  the  warrant,  therefore,  was  legal  when  executed.  It 
is  a  solecism  to  say  that  the  regular  execution  of  a  l^al 
warrant  shall  be  a  trespass.  If  improperly  executed,  an 
action  on  the  case  will  lie. 

Two  objections  were  taken : — First,  that  the  event  of 
not  finding  avoids  the  warrant,  and  makes  the  oflScer  a 
trespasser  by  relation.  This  objection,  if  allowed,  would 
in  effect  repeal  the  act  of  parliament,  which  is  adapted 
to  cases  of  probable  suspicion,  and  requires  probable  cir- 
cumstances to  be  stated  to  the  commissioner  or  justice. 
The  officer  does  not  say  that  he  knows  prohibited  goods 
are  in  the  house.  In  justifying  an  arrest  for  felony, 
reasonable  suspicion  is  sufficient,  and  it  is  not  necessary 
that  the  person  suspected  should  be  found  guilty  on  the 
trial  {g).  The  case  of  the  writ  of  assistance  is  not  ap- 
plicable. There  there  is  no  warrant,  and  all  is  left  to 
the  discretion  of  the  officer;  besides,  which  is  very  ma- 
terial, there  is  a  positive  clause  in  the  statute  of  Charles  % 
which  makes  the  whole  depend  on  the  actual  finding  of 

ig)  See  Beckwth  v.  PhcUey,  B.  R.,  E.  8  Geo.  4,  6  S.  &  C.  635. 
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goods.    Suppose  a  warrant  issues  to  search  for  stolen  | 
This  perhaps  may  depend  on  the  event  of  finding  the  | 
That,  however,  is  a  politic  prevention  to  avoid  abuse 
on  this  point  we  give  no  opinion.     The  act  under  whic 
warrant  in  the  present  case  issued  is  made  for  the  bem 
the  public,  and  it  is  for  their  benefit  that  the  parties 
proceed  safely  on  reasonable  grounds.     The  check  t 
abuse  of  this  warrant  is  the  judgment  of  the  magis 
Suppose  goods  were  actually  in  the  house,  and  that 
were  taken  out  just  before  the  warrant  was  executed, 
it  be  said  that  the  officer  in  that  case  would  be  a  trespa 
It  would  be  adding  to  the  statute  a  clause  which  the  1 
lature,  with  the  statute  of  Cfiarles  II.  before  their  eyes, 
purposely  avoided. 

But  supposing  it  too  much  to  say  that  the  statute  m 
that  the  validity  of  the  warrant  should  abide  the  evei 
the  finding,  then  the  second  objection  is  that  the  groi 
of  probable  suspicion  must  be  made  to  appear  to  the  ^ 
who  try  the  cause.     This  equally  repeals  the  act. 
officer  alone  may  know  the  facts.     To  remedy  the  im 
venience  which  must  follow  from  his  making  this  knowle 
pubUc,  the  oath  of   the  officer   is    made  evidence  of 
fact,  and  the  fact  itself  is  left  to  the  magistrate  to  ju 
of.     The  granting  of  the  warrant  is  made  evidence  of 
suspicion,  whatever  the  event  may  afterwards  be ;    otl 
wise  too  much  would  be  left  to  the  jury,  and  no  oflB 
would  be  safe.     If  the  magistrate  thinks  there  is  suffici 
ground,  he  is  bound  to  grant  the  warrant ;  if  insufficient, 
refuse  it.     The  regulations  made  by  the  act  are  agreea 
to  the  principles  of  justice  and  policy.     The  officer  is  no 
party,  though  he  is  interested.     He  acts  as  a  public  oflic 
and  in  the  execution  of  his  duty ;  if  he  acts  bond  Jide^ 
ought  to  be  safe.     It  is  not  left  to  his  discretion  to  searc 
he  is  bound  to  do  it,  nor  must  he  stay  to  consider  whetl! 
or  not  he  can  find  witnesses  to  prove  the  grounds  of  sue] 
cion  to  the  satisfaction  of  a  jury.     The  statute  has  chalkt 
out  a  way  by  which  he  may  be  safe.     He  must  make  oat 
and  he  will  then  obtain  a  warrant.     Whenever  an  offic 
acts  maUJidey  this  act  will  not  protect  him,  and  he  may  1 
sued  in  a  special  action  on  the  case.     That  course,  howeve 
has  not  been  adopted  here.     We  are  all  of  us  therefore  < 
opinion,  though  against  great  authority,  that  for  the  di 


dso 
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execution  of  a  legal  warrant 
trespasser. 


(A)  There  are  several  modern 
decisions  in  which  the  point,  as 
to  the  justification  of  the  officer 
depencung  on  the  fact  of  the 
goods  or  the  person  being  found, 
has  come  in  question.     Cooke 


the  officer  cannot  be  made  a 
Judgmait  reversed  (A). 


V.  Biri,  C.  B.y  M.  45  Geo.  3. 

5  Taunt.  765 ;  Ratcliffe  r.  Bur- 
ton, C.  B.,  M.  43  Geo.  3,  3  B. 

6  P.  223 ;  JohruoH  t.  Leigh, 
C.  B.,  1\  55  Geo.  3,  6  Taunt. 
246. 


WedDCsday, 
8th  Jime. 


An  inhabitant 
of  a  parish  is  a 
good  witness  on 
a  conviction 
under  6  Aum, 
G.  14,  for  keep- 
ins  a  lurcher  to 
luBganie,ifit 
do  not  appear 
that  he  is  an  in- 
habitant paying 
scot  and  lot; 
and  the  Court 
win  not  presume 
that  he  is  such 
an  inhabitant. 
When  the  in- 
formation was 
tor  keeping  two 
lurchers  and  the 
conviction  for 
onC)  the  con- 
viction is  good. 


The  King  v.  Cottrell. 

X  HIS  was  a  conviction,  by  a  justice  of  the  peace,  of  Henry 
CottreU^  of  the  parish  of  TadUy^  in  the  county  ofSouthamp' 
touj  for  keeping  and  using  a  certain  dog  called  a  lurcher,  to 
kill  and  destroy  the  game. 

Tlie  record  stated,  that  the  justice  had  convicted  the  de^ 
fendant  on  the  oath  ^*  of  one  credible  zoUnesSf  to  wit,  Henry 
TuH,  of  Tadtey  aforesaid,  labourer^ 

MiUes  objected  thai  the  conviction  was  on  the  evidence  of 
an  inhabitant  who  was  no  witness.    R.  v.  Stone  (a). 

BuLLEK,  Justice. —  It  has  been  settled  that  an  inhabitant 
not  paying  scot  and  lot  is  a  witness.  I  remember  a  case 
before  Burlcmd^  B.  (6)  to  that  effect,  which  was  I  believe  the 
first,  the  old  cases  being  as  Mr.  MiUes  has  stated.  The 
decision  of  Mr.  Baron  Burland  was  universally  approved 
of.  We  cannot  presume  any  thing,  and,  therefore,  nothing 
being  said  about  it,  we  will  not  presume  that  this  roan  pays. 

MiUes  then  made  another  objection,  that  the  information 
was  for  hunting  with  two  lurchers,  and  the  conviction  for 
one,  which,  he  said,  was  not  sufficient  notice  to  the  defendant 
what  he  was  to  answer. 

BuLLEB,  Justice. — It  is  the  same  offence,  though  not  to 


(a)  B.  R.,  M.  2  Geo.  2,  2 
Lord  Raom,  1545^  1  Sess.  Ca. 
378,  5.  C. 


(fi)  Cited  and  approved  of 
by  Lord  EUenborough,  2  East, 
561. 
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the  same  extent,  and  the  justice  fixes  the  offence  to  the 
mentioned  in  the  declaration. 
WiLLESy  Justice^  of  the  same  opinion. 

Conviction  affirmed  (< 

(c)  This  decision  on  the  point  KiUerby,   M.  49   Geo.   3j 

of  evidence  has  been  freauently  EaU,  293.     See  also  Rhods 

confinned.     /?•  y.  Kirdford,  T,  Ainsworth,  M,  58  Geo,  3, 

42  Geo.  3,  2  East,  559 ;  R.  v.  &  A.  87. 


Gbey  v.  Cuthbertson  and  Another,  Assignees  of  Mil 

X  HIS  was  an  action  of  covenant.    The  declaration  stal 
that  Mills,  being  possessed  of  certain  premises  at  LeedSj 
Yorkshirey  for  the  residue  of  a  term  of  which  more  than 
years  were  then  unexpired,  demised  those  premises,  by  i 
denture,  on  the  2^d  o{  September,  1770,  to  the  plaintiff,  1 
executors,  administrators,  and  assigns,  for  a  certain  rent,  ai 
other  considerations,  to  hold  to  him,  his  executors,  admir 
strators,  and  assigns,  from  the  11th  of  November  then  ne: 
to  come,  for  14  years:  that  it  was,  by  the  said  indentur 
declared  and  agreed  by  and  between  the  parties,  that,  at  tl 
Expiration  or  sooner  determination  of  the  lease,  a  fair  a| 
predsement  should  be  made  by  two  indifferent  persons  (on 
to  be  chosen'  by  each  of  the  parties,  or  their  respective  ex€ 
cutors),  of  all  the  fruit-trees  and  bushes  that  should  be  thei 
standing  and  growing  on  the  premises,  and  should  have  beei 
planted  by  the  plaintiff,  his  executors,  administrators,  oi 
assigns ;  and  that  the  plaintiff,  his  executors,  administrators 
or  assigns,  should  deliver  up  such  trees  and  bushes  to  MiUs^ 
his  executors,  administrators,  and  assigns,  at  the  appraise^ 
ment  to  be  so  made ;  and  that  MiUsy  for  himself,  his  exe- 
cuiors  and  administrators,  by  the  said  indenture  covenanted 
with  the  pluntiff,  his  executors,  administrators,  and  assigns, 
to  pay  to  him  or  them  immediately  after  such  appraisement 
such  sum  as  such  trees  and  bushes  should  be  valued  at : 
that  the  plaintiff,  by  virtue  of  the  lease,  entered  on  the  pre- 
mises, and  became  possessed  thereof,  the  reversion  being  in 
Mills  for  the  residue  of  his  term  :  that  afterwards  the  pras 
mises  and  all  the  estate,  right,  title,  interest,  and  term  oi 
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1785.  ycBTs  of  Mills  therein,  by  assignment  came  to  and  vested  itk 
the  defendants,  and  they  became  possessed  thereof  and  of 
MilU^s  reversion  in  the  same:  that  the  plaintiff  continued 
in  possession  till  the  end  of  his  lease,  which  expired  by  lapse 
of  time  on  the  11th  o{  November,  1784,  when  he  quitted 
and  yielded  up  the  possession,  together  with  the  trees  and 
bushes  thereon  growing,  to  the  defendants  as  such  assignees : 
that  although  the  plaintiff  had  from  time  to  time  performed 
and  observed  every  thing  in  the  lease  contained  on  his  part 
to  be  performed  and  observed ;  yet  (protesting,  &c.)  the  plain- 
tiff in  fact  said,  that  in  every  year  during  the  continuance  of 
the  lease  divers  large  quantities  of  fruit-trees  and  bushes  of 
great  value  were  planted  by  him  on  the  premises,  and  re- 
mained standing  and  growing  there  at  the  expiration  thereof, 
of  which  the  defendants  had  notice:  that  the  plaintiff  at  the 
expiration  of  the  lease  was  desirous  that  a  fair  appraisement 
should  be  made  of  the  trees  and  bushes,  according  to  the 
form  and  effect  of  the  lease,  by  two  indifferent  persons,  one 
to  be  chosen  by  him  and  the  other  by  the  defendants,  then 
being  such  assignees :  that  he  was  willing  to  choose,  and  did 
choose  one  A.  J3.,  being  such  indifferent  person,  of  which 
the  defendants  had  notice;  and  that  they  were  then  re- 
quested by  the  plaintiff  to  choose  another,  yet  they  did  not 
nor  would  choose  any  indifferent  person  to  make  with  the 
said  A.  B.  such  appraisement,  but  wholly  omitted  and  re- 
fused so  to  do;  by  reason  whereof  no  fair  appraisement 
could  be  made  according  to  the  form  and  effect  of  the  lease, 
and  of  the  covenant  in  that  behalf  made;  and  that  the 
plaintiff  was  yet  wholly  unpaid  and  unsatisfied  for  the  said 
trees  and  bushes. 

General  demurrer. 

Clayton^  for  the  demurrer. — This  is  not  such  a  covenant 
as  runs  with  the  land  and  extends  to  the  assignee.  It  is 
only  where  a  covenant  extends  to  a  thing  in  esse,  parcel  of 
the  demise,  and  is  quodam  modo  annexed  and  appurtenant 
to  the  thing  demised^  that  it  binds  the  assignee  where  he  is 
not  named.  Spencer's  case  (a) ;  Bally  v.  Wells  (6).  But  if 
the  as»gnee  be  named,  and  the  covenant  relate  to  a  thing 
to  be  done  upon  the  land  demised,  though  the  thing  be  not 
in  e«^<?,  the  assignee  is  bound.   Id.   If  the  covenant  is  merely 

(fl)  B.  R.,  £.  25  £iiz.,  5  (b)  C.  /?.,  M,  10  Geo,  3,  3 
Rep.  16.  JVils.  25,  IVilmot's  Cases,  34 J, 

S.  C. 


GUTHBEBT- 
SON, 
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1785.  ClatfUmj  in  reply. — In  Bally  v.  Wells  the  case  in  Moor 

Kmmsy'm^       WES  denied. 

Grby  Ciir.  adv.  vuU. 

^'  Lord  Mansfield. — We  are  all  of  opinion,  on  the  autho- 

rity  of  Spencer*s  casCy  that  the  covenant  to  name  an  arbi- 
trator does  not  run  with  the  land,  and  consequently  does  not 
bind  the  assignee. 

Judgment  for  the  defendant  (&)• 

(k)  See  The  Mayor  of  Con-  Wilson,  B,  R.,  //.  1  &  2  Geo, 

gleton  V.  Paiiison,  B.  R„   T.  4,  4  B.  Sc  A.,  266 ;   Vernon  y. 

48  Geo.  3,  10  East,  130  ;   Col-  Smith,  B.  R.,  M.  2  Geo.  4,  5 

leron  v.  Letsom,  C.  B.,  T.  55  B  8c  A.  I }  Vyvi/an  y.  Arthur, 

Geo.  3,  6   Taunt.  224  -,   Can^  B.  R.,  H.3&^  Geo.  4,iB.& 

ham  y.  Rust,  C.  B.,  H.  58  Geo.  C.  4 10. 
3,  8  Taunt.  231  ;  Jourdain  y. 


Friday,  Watkeys  x?.  De  Lancet. 

lOth  June. 

Coyantbyde-  X  HIS  was  an  action  of  covenant.  The  d^c/ara/son  stated, 
WM  lawfully  that  by  an  indenture  made  on  the  30th  of  Aprils  1782,  be- 
seized  of  a  good  xyreexi  the  defendant  and  the  plaintiff— reciting  that  the  de- 

cstateofin-  ^,t.  *      ^  '     /*         b  •  ii^ 

heritance  in  law  fenoaut  bemg  seized  m  fee  of  a  certam  messuage  and  lot  of 

!Sitoin"'I^lK8  g^o""^  ^°  ^^^  ^^^y  ®f  ^^  ^^*>  ^*^»  ^y  *  l^t^®*"  of  attorney, 
conveyed  to  the  dated  the  27th  of  Jufic^  1780,  appoint  A.  and  B.  his  attor- 
Sn^dTthat  he  "^J'®'  jo^n^ty  ^^^  severally  to  sell  all  his  real  estate  in  the 
wa«  not  M  seized,  province  of  New  York,  or  elsewhere,  in  North  America.    It 
A^^  ^rt    ^^  witnessed  that  the  defendant,  by  B.,  one  of  his  said  at- 
▼ioudy  to  the     tomeys,  in  consideration  of  c£350  current  money  of  New 
Se y^^i       ^^^^^  P^^  '^y  ^^^  plaintiff  to  B.  for  the  use  of  the  defendant, 
bad  been  oon-     did  grant,  bargain,  sell,  release,  &c.,  the  premises  (in  his 
STonb^^stwe    *^^"*^  possession,  &c.)  to  the  plaintiff  in  fee,  and  the  de- 
of  New  York,     fendant  covenanted  with  the  plaintiff  that  he  was  lawfully 
wM^lo^bJewh*   seized,  in  his  own  right,  of  a  good  estate  of  inheritance  in 
of  the  covenant,  law  in  fee  simple  in  the  premises,  and  had  in  himself  a  good 
right  to  grant  the  same  to  the  plaintiff  in  fee :  that  although 
the  plaintiff  always,  from  the  time  of  making  the  said  in- 
denture, hitherto,  had  faithfully  performed  and  kept  all  and 
lingular  the  covenants,  &c.,  yet  (protesting,  &c.)  the  plaintiff 
in   fact   said,  1.  That  the  defendant  at  the  time  of  the 


DeLaiqcby. 
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1785.  Baldwin^  for  the  plaintiff,  contended  that,  on  principles 

s^^^,^       of  justice,  the  plaintiff  was  entitled  to  recover  the  money 
Watkeyb     paid  for  a  title  which  the  defendant  knew  to  be  bad.     The 
^  ^^^  act  of  attainder  passed  before  the  sale,  and  was  confirmed 

by  the  preliminary  articles  of  peace,  whereby  all  the  pro- 
ceedings in  congress  were  recognized.  If  the  acts  of  con- 
gress were  to  be  overturned,  it  would  open  a  door  to  great 
inconvenience.  The  defendant  knew  that  the  act  of  at- 
tainder had  passed,  but  that  knowledge  has  not  been  brought 
home  to  the  plaintiff.  From  the  moment  of  the  passing  of 
the  act  of  attainder,  the  defendant  ceased  to  have  any  Utle. 
If,  indeed^  that  act  had  passed  cifter  the  sale,  the  defendant 
would  not  have  been  liable.  The  preliminaries  of  peace 
went  on  the  idea  that  the  States  had  a  right  to  do  what  they 
did,  and  that  the  confiscations  which  had  taken  place  were 
valid ;  therefore  it  was  recommended  that  restitution  should 
be  made.  That  recommendation  abandons  the  right. 
Bond,  for  the  defendant,  was  stopped  by  the  Court. 
Lord  Mansfield. — The  defendant  covenants  that  he  is 
seized  in  fee  of  the  lands  in  question  by  all  the  laws  in 
being,  but  he  does  not  covenant  against  a  rebellion  or  a  re- 
volution by  an  armed  force.     There  is  no  colour  for  it. 

Judgment  for  the  defendant  (a). 

(a)  A  similar  question  arose  restrained  to  lawful  interru{>- 

in  the  case  of  Dudley  v.  Follioit,  tions ;  but  where  a  covenant  is 

B.  R.,  E,  30  Geo.  3,  3  T.  R.,  made  against  the  acts  of  a  par- 

584,  and  was  decided  on  the  ticular  person  named  in  it^  it 

same  ground,    the   Court  ob-  is  not  restrained  to  lawful  in- 

serving  that  even  a  general  war-  terruptions.     Fatole  v.   Wdshy 

ranty,  which   is  conceived  in  B.  R.,  M.  3  Geo,  4,  1  B.  &  C 

terms  more  general,  has  been  29,  2  D.8i  R.  33,  S.  C 


Friday,  OhLSEK  V.  DrUMMOND. 

^  10th  June. 

Covenant  on       ACTION  of  covenant  upon  a  charter-party  of  affreight- 
having  unloaded       The  declaration   stated,   that  by  the   charter-party  ot 

her  outward 

cargo  at  St.  T. 

should  directly  sail  for  Domintca^  where  the  defendant  should  load  a  homeward  cargo.     Breach : 

that  the  defendant  did  not  load,  &c.  Plea :  that  the  ship  did  not  unload  her  outward  cargo  at  SU  T. 

Demurrer:  Held  that  the  plea  was  bad,  as  the  unloading  at  Si.  7*.  was  not  a  conditioo^reoedent. 
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1785.       lated  sum  for  the  10  days^  demurrage,  contrary  to  the  cove- 
s^^s,^^.^       nant  of  the  defendant. 

Oblsbn  The  defendant  (besides  other  matters)  pUctdedy  that  the 

^*  ship  did  not  unload  her  outward-bound  cargo  at  the  island 

otSU  Tfiomas  before  she  proceeded  to  Dominica^  according 
to  the  form  and  effect  of  the  charter-party. 

RepliccUiony  confessing  the  matter  thereof;  that  at  the 
time  of  making  the  charter-party,  and  always  afterwards,  it 
was  understood  by  the  plaintiiOT  that  the  ship  should  unload 
her  outward-bound  cargo  at  St.  Luda^  if  she  should  be  able 
to  go  there,  and  not  at  St,  Thcmuts^  unless  she  should  by 
some  accident  be  prevented  from  going  to  St.  Luciuy  of 
which  the  defendant  had  notice,  with  an  averment  that  not 
being  prevented  by  any  accident,  she  arrived  and  unloaded 
her  outward-bound  cargo  at  St.  Lucia  before  she  proceeded 
to  Dominica. 

General  demurrer. 

Wood,  for  the  defendant. — It  will  not  be  contended  that 
the  replication  is  good,  but  that  the  plea  is  bad.  The 
voyage  was  to  commence  at  Dominica  upon  an  unloading 
at  St.  Tfumias^s.  The  parties  had  in  contemplation  the  pre- 
cise voyage  described  in  the  charty-party  and  no  other,  and 
therefore  the  unloading  at  St.  Thomas's  was  a  condition 
precedent.  It  was  by  no  means  immaterial  where  she  loaded, 
for  her  getting  to  Dominica  in  time  depended  upon  her  un- 
loading at  St.  T/iomas^s.  If  instead  of  going  to  St.  Tho- 
mases the  vessel  had  gone  to  the  East  Indies,  it  would  have 
made  a  material  diflFerence  in  the  contract.  Supposing  it  to 
be  immaterial,  why  was  the  stipulation  inserted  at  all  in  the 
charter-party  ?  That  instrument  states  that  the  ship,  having 
unloaded  her  outward  cargo  at  the  island  of  ^S'^.  Thomas j 
should  directly  sail  and  proceed  for  the  island  of  Dominica. 
After  making  this  stipulation,  it  was  not  in  the  power  of  the 
captain  to  sail  elsewhere  and  afterwards  to  come  to  Dowi- 
nica.  This  is  the  nature  of  a  warranty.  The  captain  war- 
rants to  the  merchant  that  the  ship  shall  unload  at  SL 
Thomas*Sy  and  proceed  from  thence  to  DominicOy  and  a 
warranty  must  be  strictly  complied  with.  Suppose  there 
had  been  an  insurance  with  a  warranty  to  unload  at  St. 
Thomases,  going  elsewhere  and  not  unloading  there  would 
have  been  a  breach  of  it.  The  words  of  the  charter-party 
are,  "  having  unloaded,^'  &c.;  now  the  words  "  if,"  **so  that," 
"  provided,"  all  make  a  (X)ndition  precedent    Clarke  v. 
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Saturday, 
11th  June. 


The  King  v,  the  Mayor  and  Aldermen  of  London, 
on  the  Prosecution  of  Thomas  Wooldridge. 


An  alderman 
of  London  in 
custody  in  exe- 
cution, and 
under  an  escape- 
warrant,  without 
probability  of 
discharge,  may 
be  amoved. 


XhIS  was  a  mandamus  to  restore  the  prosecutor  to  the 
place  and  office  of  alderman  of  the  ward  of  Bridge  Wtthin. 

The  material  part  of  the  return  made  by  the  defendants 
was  as  follows : 

That  the  city  of  London  was  a  city,  and  the  citizens  and 
freemen  a  corporation  by  prescription,  by  the  name  of  the 
mayor  and  commonalty  and  citizens  of  the  city  of  London. 
That  there  have  been  immemorially  within  the  said  city 
divers  wards  and  divers  aldermen  of  such  wards  respectively; 
and  that  for  50  years  and  upwards  there  had  been,  and  then 
was,  and  of  right  ought  to  be  26  wards  within  the  said  city, 
viz.  (naming  them),  and  26  citizens  and  freemen  who  have 
been  called  aldermen.  (Then  the  method  of  electing  the 
aldermen  was  stated.)  That  there  hath  been  immemorially 
within  the  said  city  a  certain  court  of  record^  called  "  The 
Court  of  Mayor  and  Aldermen  of  the  City  of  London^  held 
at  Guildkally  according  to  the  custom  of  the  city,  before  the 
mayor  or  his  locum  tenens  and  the  aldermen  thereof,  or  at 
least  12  other  of  the  said  aldermen,  at  such  times  as  it  hath 
seemed  meet  and  necessary  to  the  mayor  for  the  time  being, 
on  due  notice  previously  given,  according  to  the  custom  of 
the  city,^r  the  right  administration  of  justice  within  the 
city,  and  the  better  order  and  r^ulation  thereof,  and  for 
the  consulting  about  and  transacting  of  other  lawful  and 
necessary  affairs,  &c.  That  every  alderman,  before  his  ad- 
mission into  his  office,  hath  immemorially  taken,  and  of  right 
ought  to  take,  at  a  court  of  mayor  and  aldermen,  the  fol* 
lowing  oath,  viz. 

**  Ye  shall  swear  that  ye  shall,  and  will,  lawfully  serve 
our  sovereign  lord  the  king  in  the  city  of  London  in  the 
office  of  alderman,  in  the  ward  of  [  ],  whereof  ye  be 

chosen  alderman,  and  every  other  ward  whereof  ye  shall  be 
chosen  alderman  hereafter,  and  lawfully  ye  shaUentreate  the 
people  qfthe  same  ward  of  such  things  as  to  them  pertaineth 
to  doCyJbr  keeping  of  (lie  citty  and  for  maynteyning  of  the 
peace  in  tlie  same.    And  the  lawes  and  franchises  of  this 
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1785        P^^  ^  assembled  in  common  council,  have  imroemorially 
\^^,,.m^       used  and  had  a  right  to  make  such  reasonable  ordinances, 
Thb  Kino    acts,  and  by-laws  as  to  them  have  seemed  meet  for  the  better 
^'  government,  order,  and  regulation  of  the  city.     That  there 

Jjondon.  jJ^^^  immemorially  been  within  the  city  ttoo  sheriffs  annually 
elected  from  and  out  of  such  of  the  citizens  as  have  been 
liable  to  serve  the  said  office.  That  the  mayor  hath  been 
immemorially  chosen  from  and  out  of  such  of  the  aldermen 
as  have  before  served  the  office  of  sheriff;  and  that  the  office 
of  mayor  is  an  office  of  very  great  dignity,  pre-eminence, 
trust,  and  authority  touching  and  concerning  the  riglU  adr 
ministration  of  justice  within  the  said  city,  and  the  good 
order  and  regulation  thereof.  That  by  a  by-law  or  act  of 
common  council,  made  on  the  9th  of  August^  9th  Anne^ 
after  reciting  that  there  was  then  no  law  in  the  city  em- 
powering  any  person  that  was  or  should  be  chosen  an  alder- 
man to  excuse  himself  from  taking  upon  him  the  said  office 
by  reason  of  insufficiency  of  estate  to  support  the  dignity 
thereof,  or  for  ascertaining  the  penalty  to  be  inflicted  on  any 
person  chosen  an  alderman  who  being  duly  qualified  should 
obstinately  refuse  or  neglect  to  take  the  same  upon  him,  it 
was,  among  other  things,  enacted,  ordained,  and  established 
that  if  any  person  free  of  the  city,  who  then  was  or  thereafter 
should  be  chosen  an  alderman^  should  voluntarily  take  his 
oath  before  the  mayor  and  the  major  part  of  the  aldermen 
in  open  court  that  at  the  time  of  his  election  he  wets  not  of 
the  value  o/'£  15,000  in  lands,  goods,  and  sperate  debts; 
and  should  Ukewise  bring  with  him  six  other  citizens  of  good 
credit  and  reputation,  who  should  likewise  testify  on  their 
oaths  that  they  believed  that  he  had  sworn  truly  concerning 
the  value,  such  person  should  be  thereby  discharged  and 
exempted  of  and  from  the  said  election.  That  by  another 
by-law  or  act  of  common  council,  made  on  the  7th  of  AprUj 
SI  Geo.  9, J  it  was,  among  other  things,  enacted  and  orduned, 
that  no  freeman  who  should  thereafter  be  elected  or  nomi- 
nated in  the  manner  therein  mentioned  to  the  office  of 
shrievalty  should  be  discharged  therefrom  for  insufficiency 
of  wealth,  unless  he  should  voluntarily  take  his  oath  before 
the  court  of  mayor  and  aldermen  that  he  then  was  not  of 
the  value  of  <£^  15,000  in  lands,  goods,  and  sperate  debts, 
(and  produce  six  citizens  in  the  same  manner  as  in  the  by- 
law relative  to  the  aldermen,)  in  which  case  the  court  of 
mayor  and  aldermen  might  discharge  any  person  from  any 
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such  nomination  or  election.     That  the  mayor  and 
monalty  and  citizens  have  been  immemorially  seized  ii 
demesne,  as  of  fee,  in  their  corporate  capacity,  of 
messuages^  landsy  rents j  and  hereditaments;  and  W 
entitled  for  themselves  and  their  successors  to  many 
and  valuable  tolls y  dutiesy  and  customary  paymetits, 
also  now  and  for  ten  years  past  and  upwards  have  beei 
fully  possessed,  in  their  corporate  capacity,  of  divers 
lands  and  tenements  for  certain  long  terms  of  years  ye 
expired,  and  that  the  said  several  estates,  hereditan 
duties,  rents,  revenues,  and  possessions  are,  and  at  the 
of  the  removal  of  the  prosecutor  were,  and  for  a  great  i 
ber  of  years  had  been,  of  a  great  yearly  value,  viz.  o 
yearly  value  together  of  £50,000  and  upwards.     Tha 
office  of  alderman  is,  and  during  all  the  time  aforesaid 
been,  an  office  of  great  trust  and  power  with  respect  tc 
matuLgementy  receipty  control,  and  application  of  the  iss 
rents,  and  profits  of  the  estates,  hereditaments,  duties, 
venues,  and  tenements  belonging  to  the  said  mayor  and  c 
monalty  and  citizens,  and  in  appointing  proper  officen 
collect  the  same,  and  is  also  an  office  of  great  trusty  ] 
eminence,  authority,  importance,  and  dignity,  touching  i 
concerning  the  right  administration  of  justice  within 
city,  and  the  good  order>  regulation,  and  government  there 
That  by  letters  patent  bearing  date  the  26th  of  Jugt 
15  Geo.  2y  reciting  letters  patent  dated  the  18th  of  Octob 
14«  Car.  1,  which  granted  to  the  mayor  and  commonalty  a 
citizens,  among  other  things,  that  the  mayor  and  recordi 
those  aldermen  who  should  have  sustained  the  office 
mayoralty,  and  the  three  senior  aldermen  who  should  n 
have  sustained  that  office,  should  all  and  every  of  them  1 
justices  to  preserve  and  keep  the  peace  within  the  city  ar 
its  liberties,  the  mayor  and  recorder  to  be  of  the  quorum 
and  also  other  letters  patent  dated  the  28th  of  July,  4  Wii 
4"  Mar.y  reciting  those  of  Car.  1,  and  also  a  petition  of  th 
mayor  and  aldermen,  by  which  they  represented  to  thd 
majesties  that  the  number  of  justices  under  the  letters  pe 
tent  of  Car.  1  were  so  few,  that  it  frequently  happened  tlu 
justice  could  not  be  administered  within  the  city  with  t 
much  expedition,  so  commodiously,  and  in  such  manner  i 
might  be  most  expedient  for  their  majesties^  service  and  tl 
utility  of  their  subjects,  and  granting  that  six  other  aide 
men  who  should  be  next  in  the  office  of  aldermen  to  tl 
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•tryoK        three  seniors,  and  who  should  have  borne  the  office  of 
>  J^  ^,       sheriff,  should  (in  addition  to  those  formerly  appointed)  be 
The  King   justices  of  the  peace  within  the  city  and  its  liberties,  and 
V.  that  all  the  said  justices,  constituted  either  by  the  letters 

London,  patent  of  Car.  1,  or  those  of  Will.  <J-  Mar.,  or  any  four  of 
them,  whereof  the  mayor  or  recorder  to  be  one,  should  have 
the  same  powers  as  were  granted  to  the  justices  of  the  peace 
of  any  county  in  this  kingdom ;  and  also  reciting  a  petition 
of  the  mayor  and  aldermen,  stating  that  since  the  letters 
patent  of  Will.  4*  Mar.  the  duties  of  the  justices  of  peace 
within  the  city  and  liberties  were  by  many  statutes  much 
increased,  so  that  the  justices  had,  for  the  more  speedy  and 
effectual  execution  of  justice,  agreed  to  sit  daily  by  turns  at 
Guildhall  for  the  public  administration  of  justice ;  that  they 
conceived  it  would  be  for  the  public  utiHty  of  the  king^s 
subjects  within  the  city  and  Uberties,  and  that  justice  might 
be  still  more  commodiously  and  expeditiously  administered 
if  the  number  of  justices  were  further  increased,  and  that 
the  mayor  and  recorder  alone  being  of  the  quorum,  great 
inconvenience  might  arise  if  by  sickness  or  other  unavoida- 
ble accident  neither  should  be  able  to  attend  the  sessions^ 
and  praying  his  majesty  to  grant  to  the  mayor  and  com- 
monalty  and  citizens  that  the  mayor,  recorder,  and  all  the 
aldermen  might  be  justices  of  the  peace  for  the  city  and 
liberties  thereof,  and  that  as  well  all  the  aldermen  who 
should  have  sustained  the  office  of  mayoralty,  as  the  mayor 
and  recorder,  should  be  of  the  quorum^  George  II.  granted 
to  the  said  mayor  and  commonalty  and  citizens,  according 
to  the  prayer  of  the  said  last-mentioned  petition.  That  the 
said  letters  patent  were  accepted.  That  from  and  after  the 
granting  thereof  till  the  3d  o{  December,  for  the  more  speedy 
and  effectual  execution  of  justice,  a  certain  rota,  called  a 
rota  of  justices,  had  been  settled  in  each  year  respectively, 
by  and  with  the  consent  of  the  aldermen  for  the  time  being, 
fixing  the  respective  days  of  attendance  o{  the  respective 
aldermen,  except  the  lord  mayor  and  such  alderman  or 
aldermen  as  was  or  were  sheriff  or  sheriffs,  at  GidldhaU,  in 
their  turns,  so  that  one  of  the  said  aldermen  might  attend 
on  every  day  in  the  year,  Saturdays  and  Sundays  excepted, 
at  Guildhall,  as  a  justice  of  the  peace ;  and  that  accordingly, 
during  all  the  time  last  mentioned,  the  aldermen  ought  and 
had  been  used  to  attend  according  to  such  rota.  That  by 
the  rota  settled  from  the  1st  of  October,  1781,  to  the  24th  of 


V. 

London. 
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1785.  retained  and  converted  tfie  residue  to  his  awn  use.  That 
v.^pv-^^  ^^  December  J 1780,  one  Lambert,  a  servant  of  one  Hearsley, 
The  Kino  was  carried  before  the  prosecutor  as  such  alderman  and 
justice  of  the  peace,  and  charged  with  having  robbed 
Hearsley  of  a  certain  sum,  and  the  prosecutor  having  heard 
the  charge,  did  with  the  consent,  and  at  the  request  of 
Hearsley,  agree  and  undertake  that  Lambert  should  be 
discharged  and  freed  from  the  said  charge,  and  from  all 
legal  punishment  on  that  account,  on  condition  that  he 
would  enter  into  the  king's  service  as  a  soldier  or  sailor, 
and  that  Lambert  having  agreed  to  the  condition,  was  duly 
enlisted,  attested  and  sworn  before  the  praaecutor  to  serve 
as  a  soldier  in  the  100th  regiment,  and  waa  committed  by  the 
prosecutor  to  safe  custody  untfl  the  person  who  had  enlisted 
him  should  be  able  to  remove  him  to  the  regiment.  That 
the  prosecutor  afterwards,  in  the  said  mouth  of  December, 
deoatfully,  wrongfully,  corruptly,  and  widtedly,  obtained 
from  one  Parry,  who  had  applied  to  him  to  procure  the 
discharge  of  Lambert,  a  promissory  note  for  the  payment  of 
£18  by  Parry  to  the  prosecutor,  under  a  fake  pretence 
that  be  would  procure  such  discharge,  by  providing  two 
substitutes  to  serve  in  lieu  of  Lambert,  alleging  to  the  said 
Parry  that  he  could  not  otherwise  be  discharged,  and  that 
the  expense  of  providing  the  two  substitutes  would  amount 
to  £18,  or  thereabouts.  That  the  prosecutor  did  not  in  fact 
provide  any  substitute  or  substitutes  whatsoever,  nor  was 
or  were  any  ever  provided  for  the  said  Lambert,  nor  any 
money  ever  paid  by  the  prosecutor,  or  caused  to  be  paid 
for  his  discharge,  but,  on  the  contrary,  the  prosecutor 
afterwards,  as  such  alderman  and  justice  of  the  peace, 
discharged  him  out  of  custody  before  he  could  be  removed 
to  the  said  regiment.  That  the  prosecutor  afterwards,  being 
such  alderman,  obtained  and  took  from  Parry  a  promissory 
note  for  £\5  in  lieu  of  the  other,  Jblsely  pretending  that 
he  had  procured  Lambert^  discharge  for  £^5.  That  the 
prosecutor,  being  such  alderman,  afterwards  comtptly, 
fraudulently,  deceitfully,  and  extorsively,  took  from  the 
wife  of  Parry  £9-  9s.  in  satisfaction  of  the  last-mentioned 
note,  on  a  promise,  in  consideration  thereof,  to  deliver  up 
the  note,  and  that  he  corruptly  converted  the  said  c£ft  9s. 
to  his  own  use,  contrary  to  his  duty  as  an  alderman  and 
justice  of  the  peace,  and  that  he  did  not  deliver  up  the 
note  according  to  his  promise,  but  payment  thereof  was 
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1785.       ^^^  ^^  December^  the  prosecutor,  as  such  alderman  of  the 
v^^^-,^       said  ward,  did  not  hold  or  extend  any  Court  of  Wardmote 
The  Kino    for  the  purposes  above-mentioned,  contrary  to  his  duty  as 
^'  such  alderman,  but  by  reason  of  his  said  imprisonment 

XfONDON.  neither  did  nor  could  hold  or  attend  the  same,  nor  did  nor 
could  the  said  prosecutor,  during  his  said  imprisonment,  or 
any  part  thereof,  attend  to  the  occasional  or  incidental 
business  of  the  said  ward,  or  entreat  the  people  of  the  same, 
of  such  things  as  to  them  pertained  to  do,  according  to  the 
oath  above  specified,  and  his  duty  as  such  alderman  in  that 
respect.  That  the  prosecutor,  by  reason  of  his  said  im- 
prisonment, did  not,  nor  could  attend  at  any  or  either  of  the 
said  courts  of  aldermen,  courts  of  common  council,  or 
courts  of  wardmote,  whereby  the  said  ward  was  wholly 
deprived  of  his  assistance  and  counsel  at  each  of  those 
several  courts.  That  the  prosecutor  did  not,  after  the  said 
11th  o{  December,  1781,  attend,  nor  by  reason  of  his  said 
imprisonment  could  attend  as  alderman  and  a  justice  of  the 
peace  at  Guildhall  on  any  or  either  of  the  days  so  fixed  and 
appointed  for  his  attendance  there,  whereby  the  city  was 
deprived  of  the  benefit,  advantage,  and  convenience  which 
it  ought  to  have  received  from  his  attendance  on  those  days, 
and  the  public  administration  of  justice  within  the  city  was 
thereby  interrupted  and  delayed.  That  the  prosecutor  was 
not  discharged  from  his  siud  imprisonment  until  the  21st  of 
June,  1783,  and  that  the  office  of  an  alderman  of  the  city 
was,  by  reason  of  the  said  conduct,  circumstances,  and 
situation  of  the  prosecutor,  become,  and  was  greatly  dis- 
graced, and  brought  into  great  scandal  and  contempt. 

That  at  a  Court  of  Mayor  and  Aldermen  held  on  the 
22d  of  October,  1782,  a  petition  signed  by  the  deputy  of 
the  ward  of  Bridge  Within^  divers  of  the  Common  Council, 
and  the  major  part  of  the  inhabitants  and  householders 
thereof,  who  were  then  freemen  of  the  city,  and  qualified  to 
vote  at  the  wardmote  elections  for  the  said  ward,  was  pre- 
sented to  the  said  Court : 

Showing,  that  the  petitioners  had  for  a  considerable  time 
sufiered  great  inconvenience  occasioned  by  the  prosecutor^s 
being  confined  in  prison  ;  that  they  were  not  represented  in 
that  Court,  nor  in  the  Court  of  Common  Council ;  that  his 
confinement  rendered  him  incapable  of  discharging  the 
active  duties  of  his  appointment,  and  deprived  them  of  that 
assistance  to  which  they  had  a  just  daim,  and  they  thereby 
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obflerved  that  there  appeared  no  probability  of  his  enlarge-  IJSS. 
ment ;  and  therefore  praying  the  Court  to  afford  them  sush  >^v>^/ 
relief  as  they  in  their  wisdom  should  think  meet.  Thb  Kino 

And  thereupon  it  was  ordered  by  the  said  Court,  that  a 
copy  of  the  petition  should  be  delivered  to  the  prosecutor, 
and  that  be  should  have  notice  given  him  to  attend  in  his 
place  at  a  Court  of  mayor  and  aldermen,  to  be  holden  on 
the  Tuesday  next  following.    That  on  the  24th  of  October, 

1782,  the  prosecutor  had  a  copy  of  the  petition,  and  also  of 
the  said  order  served  on  him,  and  thereby  had  notice  to 
attend  as  aforesaid.   That  on  Tuesdat/  the  ^9th  of  October^ 

1783,  being  the  day  on  which  he  had  notice  to  attend,  no 
court  of  mayor  and  aldermen  was  holden,  nor  any  further 
proceedings  had  upon  the  premises  against  him  until  the 
17th  o(  December,  1782.  That,  at  a  Court  holden  on  the 
lastrmentioned  day,  another  petition,  signed  and  subscribed 
by  the  deputy  of  the  said  ward  of  Bridge  Within,  and  the 
major  part  of  the  then  common  council,  being  freemen  of 
the  city,  and  qualified  to  vote  at  the  wardmote  elections  for 
the  said  ward,  was  presented  to  the  said  Courts 

Showbig,  (amongst  other  things,)  that  the  petitioners, 
together  with  other  inhabitants  of  the  said  ward,  whose 
names  were  thereunto  subscribed,  on  the  22d  of  October 
then  last,  presented  a  former  petition  to  that  Court,  setting 
forth,  that,  &c.  [Here  the  allegations  and  prayer  of  the 
former  petition  were  recited  verbatim.'\  That,  in  addilvm 
to  the  several  allegations  in  the  said  petition^  the  petitioners 
further  represented  to  the  Court  that  they  were  informed 
that  th»  prosecutor,  having  in  December,  1781,  signed  an 
order  to  the  chamberlain  to  pay  to  Aspin  £4i  out  of  the 
fund  for  the  relief  of  distressed  soldiers  and  seamen,  he 
himself,  although  the  poor  object  also  attended  with  him 
in  person  for  the  purpose,  received  the  £4^,  and  after- 
wards gave,  or  caused  to  be  given  to  him  one  guinea  only 
and  no  more,  as  part  thereof;  and  upon  a  then  late 
application  made  to  him  for  the  remainder,  alleged  that 
he  had  disposed  of  the  same  to  other  persons;  that  the 
petitioners  were  likewise  further  informed,  that  the  prose- 
cutor,  some  time  in  or  about  November,  1780,  obtained 
from  Parr  If  his  note  of  hand  for  ^15,  under  pretence  of  its 
being  for  the  purpose  of  providing  two  substitutes  to  serve 
in  the  room  of  Lambert,  who  had  been  then  lately  brought 
before  him  as  one  of  the  magistrates  of  the  city  for  robbing 
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1785.       Hearsleyt  his  then  master,   and  who,  by  Consent  of  aU> 
v^s,^«^       parties,  had  been  discharged  therefrom ;  that  he  afterwards' 
The  Kino    extorted,  or  unlawfully  obtained  from  the  wife  of  Parry 
^*  nine  guineas  on  account  of  such  note,  and  threatened  to  sue 

London,  ^j^^  ^^  Party  for  the  remainder  thereof.  That  the  peti- 
tioners were  further  informed  that  the  prosecutor  was  then 
a  prisoner  in  execution  for  several  different  debts,  in  New 
Prison,  Clerkenwell^  and  that  two  of  such  executions  were 
upon  escape  warrants,  in  consequence  of  which  he  was,  as 
they  were  also  informed,  thereby  rendered  incapable  of 
taking  the  benefit  of  any  act  thereafter  to  be  made  and 
passed  for  the  relief  of  insolvent  debtors.  That  the  peti* 
tioners  trusted  they  should  be  able  to  prove  those  several 
facts  by  sufficient  evidence,  and  as  they  appeared  to  the 
petitioners  to  render  the  prosecutor  altogether  incompetent 
and  unfit  to  hold  the  high  office,  and  discharge  the  important 
duties  of  an  alderman  of  that  city  and  ward,  therefore 
praying,  that  a  day  might  be  appointed  for  hearing  their 
evidence  in  support  of  the  allegations  in  their  said  petition^ 
and  that  the  Court  would  afford  them  such  relief  as  they  in 
their  wisdom  might  judge  meet. 

And  thereupon  it  was  ordered  by  the  said  Court,  that  the 
prosecutor  should  attend  at  a  Court  of  mayor  and  aldermen, 
to  be  holden  on  the  21st  of  January  then  next,  by  himself, 
his  counsel  or  attorney,  to  answer  the  cUlegatums  of  the 
said  last-mentioned  petition^  and  to  show  cause,  if  any  he 
had,  why  he  should  not  be  amoved  from  the  office  of 
alderman  of  the  city,  for  the  ward  of  Bridge  Within^  and 
that  a  copy  of  the  last-mentioned  petition,  and  of  that  last- 
mentiondl  order,  should  be  forthwith  served  upon  him.  That 
on  the  18th  of  December^  1782,  a  copy  of  the  last-mentioned 
petition  and  order  was  served  on  the  prosecutor.  That  all 
the  aldermen  of  the  city,  except  the  prosecutor,  were  after- 
wards, and  before  the  said  21st  of  January j  1783,  according 
to  the  custom  of  the  city,  summoned  to  appear  at  the  said 
Court  to  be  holden  on  the  said  2Ist  of  January^  for  the 
said  purpose.  That  a  Court  of  mayor  and  aldermen  was 
holden  on  that  day,  and  that  the  prosecutor  did  not 
personally  attend,  but,  by  his  counsel,  prayed  that  further 
time  might  be  granted,  to  answer  the  allegations  of  the 
last-mentioned  petition^  and  to  show  cause  why  he  should 
not  be  amoved  from  his  said  office,  and  thereupon  it  was 
ordered  by  the  Court,  in  compliance  with  the  said  prayer 
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1785.       ^^  ^^^^  last-mentioned  order  was  served  on  the  prosecutor, 
s^^y.^^       and  that  all  the  aldermen  of  the  city,  except  the  prosecutor, 
The  Kino    were  afterwards  and  before  the  said  25th  of  Febi'uary  sum- 
V*  moned,  according  to  the  custom  of  the  city,  to  appear  at  the 

said  court,  to  be  holden  on  the  25th  of  February^  for  the 
purpose  aforesaid :  that  a  court  of  mayor  and  aldermen  was 
holden  on  the  said  25th  of  February :  that  the  said  last- 
mentioned  petitioners  appeared  at  the  said  court :  that  the 
prosecutor  was  solemnly  called  at  that  court  to  appear,  by 
himself,  his  counsel,  or  attorney,  to  answer  and  show  cause 
as  aforesaid ;  and  that  he  did  appear  by  B.  W.^  his  attorney, 
who  produced  or  offered  to  produce  no  evidence,  or  other 
matter  whatever,  on  his  behalf  or  in  his  defence,  nor  showed 
any  cause  as  aforesaid,  except  an  affidavit  made  by  the  pro- 
secutor, and  also  a  letter  of  the  prosecutor  addressed  to  the 
mayor  and  aldermen,  and  then  read  to  the  Court ;  and  that 
the  said  Court  then  duly  heard  all  that  was  alleged  or  offered 
on  behalf  of  the  prosecutor,  in  answer  to  the  allegations  of 
the  said  last-mentioned  petition,  and  why  he  should  not  be 
amoved  from  his  said  office :  that  all  and  singular  the  pre- 
mises having  been  duly  and  deliberately  weighed  and  con- 
sidered by  the  said  Court, 

It  was  resolved  unanimously  by  the  said  Court,  1.  that 
the  petitioners  fuid  stijicietitlt/  made  good  their  alleffcUions 
against  the  prosecutor  respecting  Sir  John  Langhamh 
legacy,  and  the  extortwfi  of  nine  guineas  for  the  discharge 
of  Lambert ;  2.  that  they  had  also  suffiderUly  made  good  the 
allegations  of  their  petition  respecting  the  confinement  of  the 
prosecutor,  and  his  consequent  inability  to  discharge  the 
active  duties  of  that  important  office ;  3.  that  that  Court 
did,  for  the  causes  aforesaid,  thereby  order,  adjudge^  and 
direct  that  the  prosecutor  should  be  amoved,  dismissed,  and 
discharged  from  the  place  or  office  of  alderman  of  that  city 
and  of  the  said  ward  of  Bridge  Within ;  and  the  said  pro- 
secutor was  by  the  said  Court  amoved,  dismissed,  and  dis- 
charged accordingly. 

And  the  said  Court  did  then  desire  the  mayor  to  hold  a 
wardmote  for  the  said  ward  of  Bridge  Within^  acoordipg  to 
the  usage  and  custom  of  the  city  for  the  election  of  a  fit  and 
able  person  to  be  alderman  thereof  in  the  room  of  the  prose- 
cutor, so  by  that  Court  amoved,  dismissed,  and  discharged : 
that  the  prosecutor,  since  he  was  amoved  from  the  said  office, 
had  not  been  elected,  admitted,  or  sworn  into  or  restored  to 
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1785        plaint    The  mode  of  amotion  must  also  be  stated.    1  Vem. 
J^       19. 
The  Kino        The  second  objection  in  point  of  form  is,  that  in  the  sen- 
V*  tence  it  is  not  expressed  that  the  amotion  was  in  pursuance 

liONDON.  ^£  ^j^^  power  which  the  corporation  have  prescribed  for,  in 
the  prei^eding  part  of  the  return.  All  the  precedents  state  the 
amotion  to  1^  ao  exercise  of  the  power  vested  in  the  corpora- 
tion by  chartef.  R.  v.  Mayor  of  Coventry  {e)j  S.  v.  Taun- 
ton St,  James  ^),  where  the  amotion  is  alleged  to  be  in  pur- 
suance of  such  a  custom,  and  agreeable  thereto.  Here,  in 
every  other  instance  which  requires  the  sanction  of  the  cus- 
tom, it  is  stated  to  have  been  done  in  pursuance  of  the  cus- 
tom, and  it  is  omitted  only  in  this  case,  which  is  the  essential 
part  of  the  return.  They  say  generally  that  "  they  amoved 
him.'"  It  may  be  asked,  whether  upon  the  whole  of  this 
case  the  Court  are  not  to  take  it  as  being  done  under  the 
prescription  and  conformable  thereto;  but  the  answer  to 
that  is,  it  may  be  done  by  a  by-law.  In  the  case  of  12.  v. 
WiUon  the  return  was  held  bad  because  it  did  not  say  that 
the  prosecutor  was  heard  and  disfranchised  apud  commune 
concilium* 

The  third  objection  in  point  of  form  is,  that  it  ought  to 
have  been  alleged  positively,  and  not  by  way  of  argument, 
that  the  prosecutor  was  amoved  for  the  cause  stated  in  the 
return ;  the  words  are,  **  for  the  causes  aforesaid,  that  he 
should  be  amoved,  and  that  he  was  amoved  accordingly.^ 

But  this  objection  was  given  up. 

As  to  the  several  objections  in  point  of  substance,  it  is 
necessary  to  consider  the  several  charges  which  are  the 
ground  of  the  amotion.  Each  of  these  charges  must  refer 
to  a  principle  of  law  as  a  cause  of  amotion,  and  must  rest 
on  acting  contrary  either  to  the  laws  of  the  particular  society 
or  to  the  laws  of  the  land.  It  is  a  general  proposition  that 
an  amotion  can  be  for  nothing  but  an  offence.  A  corporator 
is  amovable  for  offences  against  the  duties  of  his  oiBce,  but 
for  offences  against  the  law  of  the  land  there  must  be  a  con- 
viction. U.  V.  Richardson  {g).  In  the  present  case  the 
charge  is  of  a  mixed  nature,  some  part  being  as  against 
his  duty  as  a  corporator,  some  as  against  the  law  of  the 
land. 

(0  M.  \0W.3,  SaJk,  430 ;  (/)//.  1 6 Geo.  3,  Cowper,  413. 
I  Lord  Raym.  39 J,  S.  C.  {g)  31  Geo.  2,  1  Burr.  517- 
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1785.       ^^  corporate  duty.     Obtaining  the  note,  if  any  offence,  is 
s^^^^,.^^       an  ofience  at  common  law,  and  then  it  must  be  supported 
The  Kino    by  a  conviction,  but  here  is  no  conviction  stated.    Certainly 
V*  procuring  money  under  false  pretences  is  a  good  ground  for 

an  information  or  an  indictment,  but  no  such  proceeding  has 
taken  place  here.  Perhaps  it  will  be  said  (hat  this  charge 
is  of  a  mixed  nature ;  but  if  it  be,  there  being  no  conviction, 
it  would  be  to  deprive  the  prosecutor  of  a  tiial  by  his  peers; 
and  supposing  him  in  that  situation  which  is  merely  the 
object  of  an  information  or  an  indictment,  he  would  by  this 
amotion  be  tried  before  those  who  were  the  promoters  of  the 
charge,  the  accusers  of  the  party,  the  witnesses,  and  finally 
the  judges,  some  of  whom,  by  passing  sentence  against  him, 
would  be  one  step  nearer  the  civic  chair.  Is  the  offence 
such  as  could  be  inquired  into  in  the  courts  of  law  ?  It  is. 
If  so,  the  prosecutor  is  drawn  from  a  jury  upon  their  oaths, 
before  a  jury  not  upon  their  oaths.  General  immorality,  or 
vicious  conduct,  is  not  a  cause  of  amotion  but  of  reprehension 
merely.     Baggs's  case  (k). 

The  third  charge  is,  that  the  prosecutor  was  imprisoned 
for  debt  on  two  escape-warrants.  This  Court  has  said  that 
imprisonment  is  a  misfortune  but  no  crime ;  lind,  therefore, 
if  imprisonment  is  no  offence  it  is  no  cause  of  amotion.  The 
imprisonment  arose  partly  from  the  misfortunes  of  the  pro- 
secutor and  partly  from  the  villany  of  others.  He  was  in  a 
very  great  way  of  business  as  an  American  merchant,  and 
suffered  heavy  losses  by  the  war.  [Lord  Mansfield. — 
We  cannot  take  his  word  for  that]  He  was  accused  of  not 
being  in  a  situation  from  which  he  was  likely  to  be  dis- 
charged ;  but  the  fact  is,  that  he  was  discharged  within  two 
months  after  this  amotion.  The  offence  meant  by  the  charge 
is,  that  he  was  absent  from  the  duties  of  his  oiSce,  but  bis 
imprisonment  is  an  apology  for  his  absence.  The  oath  taken 
by  an  alderman  is  that  he  shall  do  his  duty  '<  unless  lett  by 
reasonable  cause,^  therefore  it  must  be  a  wilful  neglect  and 
disobedience  to  the  summons  of  the  lord  mayor.  But  it  is 
not  stated  thfit  he  was  either  summoned  or  warned,  except 
when  he  was  summoned  as  a  criminal.  That  imprisonment 
is  a  reasonable  cause  appears  from  the  case  of  Bex  v. 
Richardson  (/),  which  is  conclusive  against  the  return.  It 
is  well  known  that  thirteen  constitute  a  court  of  aldermen, 

{k)  13  Jac.  1, 1 1  Kep.  93,  b.      (/)   E.  31  Geo.  2, 1  Burr.  517. 
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the  objection  is  not  sufficiently  stated ;  but  if  the  corporar 
tion  be  a  body  in  law  that  may  prescribe,  if  the  power  of 
amoval  be  such  as  is  prescribed  for,  and  if  this  right  has 
been  immemorially  prescribed  for,  then  the  prescription  is 
sufficiently  stated.  It  is  also  objected  in  point  of  form  that 
the  sentence  is  not  expressed  to  be  in  pursuance  of  a  power 
to  amove ;  but  unless  a  by-law  is  presumed,  which  it  cannot 
be,  the  power  to  amove  is  sufficiently  stated.  The  third 
formal  objection  has  been  abandoned.  Upon  the  merits, 
Bagg\  case  is  strong  to  show  that  whatever  is  done  against 
the  duty  of  a  citizen  is  a  cause  of  amoval;  and  some  of  the 
charges  in  the  present  case  are  fully  within  this  description. 
Ist,  As  to  the  fraud  on  Jspin.  It  was  ordered  by  the 
lord  mayor  and  aldermen  that  the  chamberlain  should  pay 
the  sum  of  £4*  to  a  poor  soldier,  and  <£4  to  a  poor  sailor. 
The  prosecutor  being  an  alderman,  and  acting  as  such,  signed 
a  paper  requiring  the  chamberlain  to  pay  to  James  Asjnn 
the  sum  of  <£4.  As  Aspin  could  not  write  his  own  name, 
the  prosecutor  procured  him  to  sign  with  his  mark  a  receipt 
for  «£4*  That  sum  was  received  by  the  prosecutor  from  the 
chamberlain,  and  after  paying  Aspin  only  <£l.  !«.,  the  re- 
mainder was  retained  by  him.  This  is  the  charge  in  the 
return.  By  the  will,  the  whole  was  to  be  disposed  of  by  the 
court  of  the  lord  mayor  and  aldermen.  The  prosecutor,  as 
an  alderman,  had  the  disposal  of  the  money,  and  by  de- 
ceiving the  poor  man,  got  him  to  sign  a  receipt  for  <£4|  while 
in  fact  he  paid  him  only  £\,  Is.  He  received  this  money 
iu  his  capacity  of  alderman,  and  therefore  the  not  paying  it 
over  faithfully  was  acting  against  the  duties  of  his  office. 
By  this  transaction  the  city  would  be  prejudiced  in  character, 
and  the  consequences  would  fall  on  the  court  of  the  lord 
mayor  and  aldermen,  and  not  on  the  prosecutor,  who  acts  as 
their  servant.  An  information  might  be  filed  against  them, 
and  to  that  extent  they  are  prejudiced.  If  this  be  not  a 
sufficient  ground  for  amoval,  the  only  thing  the  city  can  do 
will  be  to  make  a  special  order,  stating  the  misconduct  of 
the  prosecutor,  and  excluding  him  from  the  future  disposal 
of  this  money.  The  case  of  Rex  v.  ChaJke  is  the  only  one 
which  seems  against  the  return,  but  the  reason  given  in  Lord 
Raymond  does  not  apply  here.  He  says,  misapplication  of 
corporation  money  is  not  a  sufficient  ground  of  disfranchise- 
ment, because  the  corporation  have  their  action ;  but  here 
the  corporation  cannot  maintain  m  action.     It  is  not  neces- 
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1785.       inasmuch  as  it  is  a  mixed  ofFencey  and  ought  therefore  to 
-^^-mu'       have  been  proceeded  against  at  common  law.     But  there 
The  Kino    is  no  authority  for  this  in  B^g's  case^  nor  will  Rex  v. 
*'•  Richardson  support  it.     [Lord  Mansfield. — It  is  not  set- 

tled what  may  be  the  consequence  of  a  mixed  offence.]  On 
the  reason  of  the  thing  a  conviction  is  no  criterion  of  guilt, 
for  the  crown  may  pardon.  The  crown  cannot  pardon  for 
offences  against  the  duty  of  a  corporator ;  but  if  he  goes  one 
step  further,  and  commits  an  offence  of  a  mixed  nature,  the 
crown  may  then  pardon.  The  error  arises  from  considering 
disfranchisement  as  a  punishment,  when  it  is  in  fact  a  pro- 
ceeding taken  by  a  corporation  for  their  own  defence.  The 
person  disfranchised  may  afterwards  be  punished  by  in- 
dictment. 

As  to  the  imprisonment,  the  petition  states  that  the  pro- 
secutor was  in  custody  in  execution,  and  was  also  detained 
on  two  escape  warrants.  It  appears  from  the  return  that 
there  have  been  a  mayor  and  aldermen  time  immemorial ; 
and  the  return  then  states  the  manner  in  which  the  city 
conduct  their  public  business.  Admitting  that  every  im- 
prisonment is  not  sufficient  cause  to  remove  a  corporator 
from  his  office,  yet  the  imprisonment,  which  is  not  sufficient 
to  remove,  must  be  such  as  to  leave  a  hope  that  he  may  re- 
turn to  his  duty.  But  if  he  is  rendered  unable  to  do  this, 
whether  it  be  by  his  own  default,  by  the  act  of  Gody  or 
otherwise,  he  is  removable.  Rex  v.  Tnubody  (p),  CUy  of 
Exeter  v.  Glide  (;).  The  principle  of  these  two  cases  is, 
that  if  a  corporator  can  show  no  reasonable  ground  to  pre- 
sume he  will  return,  it  is  a  cause  of  amotion.  In  the  pr&> 
sent  case,  it  appears  that  the  prosecutor  had  been  in  prison 
one  year  and  two  months ;  and  at  the  time  of  amotion  was 
charged  in  execution  at  the  suit  of  several  persons,  and  also 
under  two  escape  warrants.  Inhere  was  therefore  a  fair  pre- 
sumption that  he  would  be  unable  to  procure  his  discharge. 
No  corporate  business  can  be  done  without  the  presence  of 
thirteen  aldermen.  It  is  possible  that  out  of  twenty-six 
aldermen,  fifteen,  or  a  greater  number,  may  be  in  such  a 
situation  that  they  cannot,  according  to  any  reasonable  pre- 
sumption, return  to  their  duty.  Then  as  they  cannot  be 
amoved,  according  to  the  doctrine  on  the  other  side,  the 

{p)  E.5Anne,2LordRai/m.        (g)  T.  3  IV.  &  M.,  4  Mod. 
1275.  33. 
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1785.  ^^  prospect  of  his  being  discharged  and  returning  to  his 
^^y^  duty. 
Thb  KzNa  BuLLEE,  Jtuftice. — ^The  two  questions  of  form  are  very 
^^  properly  stated  by  Mr.  Garrow;  but  the  principal  point  is 
the  return.  And  this  should  be  the  subject  of  another 
argument,  as  to  what  is  or  is  not  a  cause  of  amotion.  It  is 
necessary  to  see  what  the  prosecutor  was  called  upon  to 
answer;  and  this  question  divides  itself  iota  twobesds:  1st, 
As  to  the  public  administration  of  justice  as  an  alderman. 
Sdly,  As  to  his  non-attendance — and  this  affects  the  cor- 
poration only — viz*  in  the  not  holding  wardmotes.  This 
does  not  affect  the  administration  of  the  public  justice  of  the 
country.  The  case  of  the  Kinff  v.  Ipswich  is  well  worthy 
of  attention.  As  to  the  second  charge,  there  is  no  doubt 
that  it  is  a  common  law  cfiience,  and  that  there  must  be  a 
conviction.  I  could  wish  the  counsel  to  confine  themselves 
wholly  to  the  last  cause.  As  to  the  first,  the  receiving  the 
money  from  the  chamberlain,  it  is  no  offence.  It  is  not 
charged  that  he  applied  any  of  it  to  his  own  use,  and  his 
allegation  of  applying  it  to  other  objects  is  not  contradicted. 

Sergeant  Adair  desired  that  he  might  not  be  precluded 
from  arguing  the  case  on  all  the  points,  which  was  granted 
him. 

In  Easter  term  the  case  came  on  to  be  argued  by  Bear- 
croft  and  Adair^  Sergeant. 

Bearcrafij  against  the  return. — A  peremptory  mandamus 
must  issue,  unless  there  appears  on  the  return  a  su£Scient 
cause  of  amotion.  The  argument  is  now  in  a  narrow  com- 
pass, but  it  involves  a  question  of  great  importance.  There 
is  no  case  at  all  in  point  to  show  that  a  corporator  may  he 
removed  for  involuntary  imprisonment.  By  first  looking  at 
the  record  it  may  perhaps  be  found  unnecessary  to  deter- 
ndne  the  point  of  law.  The  facts  stated  in  the  return  must 
be  stated  with  certainty  and  plainness,  and  the  return  must 
not  be  argumentative.  Notice  must  be  given  to  the  party 
charged,  and  the  Court  must  see  what  it  is  that  the  body 
amoving  had  adjudged.  The  only  notice  here  is  the  two 
petitions.  With  regard  to  the  first,  the  prosecutor  was 
summoned  to  attend  in  his  place  as  alderman,  and  was 
not  called  upon  to  defend  himself  against  any  charge.  On 
the  second  petition  the  proceedings  were  r^ular;  but  die 
notice  related  only  to  that  petition  and  not  to  the  firmer. 
The  second  petition  has  certainly  a  reference  to  the  first, 
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1785.       ficient.     The  second  adopts  the  first,  and  gives  the  prose- 
v^.^,^^       cutor  notice  of  the  whole.     The  language  of  the  adjudica- 
Thb  Kino    tion  follows  the  language  of  the  first  petition,  and  yet  it  was 
V*  argued  that  the  court  of  aldermen  had  proceeded  on  the 

second  only,  [He  then  argued  particularly  upon  the  facts 
stated  in  the  petitions  and  in  the  return.]  It  has  been 
stated  as  a  principle  that  nothing  but  an  offence  is  a  ground 
for  removal,  and  that  removal  is  a  punishment.  For  this 
there  is  no  authority.  A  man  may  be  removed  for  non-user 
of  his  franchise.  If  voluntary,  that  non-user  may  be  an 
offence,  but  the  removal  is  equally  justifiable,  though  it  pro- 
ceed from  inability.  This  principle  runs  through  all  the 
cases.  It,  V.  Truebodt/j  Mayor  ^Exeter  v.  Glide,  where 
Holty  differing  from  the  rest,  agrees  to  this  principle,  and 
takes  a  distinction  between  an  alderman  and  a  freeman.  In 
R.  V.  Mayor  ofLiverpooly  on  the  bankruptcy  of  a  corporator. 
Lord  Mansfield's  expression,  that  "  some  one  or  more  of 
the  consequences  of  bankruptcy  may  eventually  become  a 
cause  of  amotion,^**  must  point  to  imprisonment.  None  of 
the  cases  require  precision  in  the  charge.  It  must  be  sub- 
stantially charged  so  as  to  give  notice,  and  that  is  sufficient. 
The  return  supplies  the  facts  charged  as  to  the  constitution  of 
the  city.  With  regard  to  the  charge  of  extortion  from  Parry, 
there  is  no  decision  in  point.  The  case  of  a  mixed  offence 
is  still  open,  and  it  has  never  been  decided  that  a  previous 
conviction  is  necessary.  Shall  the  jurisdiction  of  the  cor- 
poration be  taken  away  because  the  party,  having  committed 
a  corporate  offence,  has  at  the  same  time  committed  another 
offence.^  The  two  offences  may  be  separated.  The  cor- 
poration might  decide  that  the  party  had  offended  against 
his  duty  as  a  corporator,  and  the  court  of  law  might  without 
inconsistency  say,  that  it  was  not  an  offence  in  a  person  who 
was  not  a  corporator.  The  doctrine  contended  for  on  the 
other  side  would  prevent  a  removal  till  all  the  forms  of  Iq^al 
proceeding  were  gone  through  in  all  their  stages.  Great 
mischiefs  might  in  the  mean  time  take  place.  In  R.  v. 
Richardson  it  seems  to  have  been  held,  on  Baggs*s  case,  that 
it  is  only  for  want  of  the  power  of  trial  that  a  common-law 
offence  requires  a  previous  conviction*  If  so,  the  objection 
is  less  applicable  here,  for  the  court  of  aldermen  are  a  court 
of  record,  and  have  in  some  instances  a  power  of  criminal 
jurisdiction.  Cases  exist  of  their  imprisoning  for  contempts 
against  the  lord  mayor  being  held  good  in  habtas  corpus^ 
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1 785.     actual  inconvenience  had  been  suffered.    If  the  Court  should* 
^^'s^'m^     think  the  return  insufficient,  it  will  only  be  saying  that  a 
The  Kino  proper  case  has  not  yet  been  brought  before  them. 
X    ^'  Lord  Mansfield. — This  is  a  new  case  on  the  point  of 

imprisonment,  but  that  is  no  objection  to  the  Court  deter- 
mining it  upon  principle.  The  duty  of  an  alderman  requires 
ill  many  cases  personal  attendance.  It  is  cert^n,  on  the 
record,  that  the  prosecutor  had  lain  upwards  of  a  year  in 
prison  from  the  first  petition  to  the  adjudication,  and  two 
of  the  causes  of  imprisonment  were  under  escape-warrants, 
which  would  prevent  him  from  being  discharged  by  any 
general  insolvent  act.  The  second  petition  adopts  the  first, 
and  adds  to  it.  The  whole  was  before  the  court  of  alder- 
men as  to  the  imprisonment^  and  they  have  adjudged  it  a 
ground  of  amotion.  I  have  no  doubt  that  it  is  a  cause  of 
amotion  that  a  m^  is  unable  to  perform  the  duties  of  his 
office. 

WiLLi&Si  Justice. — There  are  two  questions;  1st,  Whether 
the  imprisonment  is  sufficiently  charged ;  and  ^ly,  Whether 
it  is  a  sufficient  cause  of  amotion.  The  second  petition 
adopts  the  allegations  of  the  first,  and  refers  to  it.  In  the 
charge  the  mischiefs  arising  from  the  imprisonment  are 
stated — the  non-representation  in  the  courts  of  aldermen  and 
of  wardmote.  Referring  to  the  return,  it  appears  that  the 
prosecutor  was  imprisoned  for  a  year  and  a  quarter,  and 
during  that  time  could  not  attend  any  of  the  courts. 
There  is  a  positive  allegation  in  the  second  petition  that  he 
was  in  execution  for  several  debts,  and  under  two  escape- 
warrants.  I  think  this  cause  is  sufficient  to  justify  the 
amotion. 

AsHURST,  Justice. — I  am  of  the  same  opinion.  I  think 
that  an  alderman  is  bound,  independently  of  his  oath,  to 
attend— non-fi5^r  (and  it  is  in  part  a  judicial  office)  is  a 
sufficient  cause  of  amotion  from  such  an  office.  It  is  not 
necessary  that  he  should  have  been  guilty  of  a  crime.  It 
is  sufficient  that  the  corporation  has  been  prejudiced.  Then- 
does  enough  appear  to  show  that  he  ought. to  be  removed. 
In  this  summary  proceeding  no  technical  form  of  words  is 
necessary.  The  first  petition  is  by  no  means  abandoned, 
but  incorporated,  and  made  one  charge  with  the  second, 
and  the  party  accused  is  properly  called  on  to  answer  the 
second  petition,  which  contains  the  whole.  How  long  must 
the  corporation  wait  before  they  proceed  ?    The  alderman's 
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Taefday,  ThE  EiKG  V.  MoORHOUSE  (a). 

14tb  June. 

An  indictment     X  HIS  was  an  indictment  against  the  defendant  for  di»- 
to^not  ob^te^  obeying  an  order  of  two  justices. 

an  order  of  ju»-  The  indictment  stated.  That  the  Reverend  Henry  Woody 
P^Ssdy  Mid*  Doctor  of  Divinity,  and  William  Walker^  Esquire,  two  of 
po»itiTeiy  that  his  majesty's  justices  of  the  peace  for  the  West  Riding 
Bcrred  onThcm.  o^  ^^  county  of  Yorkj  (one  whereof  was  and  is  of  the 
quorum^)  did,  by  an  order  under  their  hands  and  seals, 
dated  the  11th  day  of  September,  1784,  order  the  church- 
wardens and  overseers  of  the  poor  of  the  township  of 
Cleckheaton,  in  the  said  riding,  to  pay  unto^SViraA  Firths  of 
the  township  of  Ckckheaton  aforesaid,  one  shilling  and 
sixpence  weekly,  and  every  week,  for  and  towards  the  sup- 
port and  maintenance  of  her,  the  said  Sarah  Firth,  and  her 
bastard  child,  until  such  time  as  they  should  be  otlierwise 
ordered,  according  to  law,  to  forbear  the  said  allowance. 
That  the  defendant  on  the  28th  of  September ,  24  Geo.  3, 
(the  said  defendant  then  and  still  being  churchwarden  of 
the  township  of  Cleckhealon  aforesaid),  not  regarding  the 
said  order,  nor  the  authority  of  the  said  justices,  (after  the 
said  order  was  delivered  to  the  said  Thomas  Moorhouse, 
and  after  the  service  thereof,)  contemptuously,  unlawfully, 
and  unjustly,  did  refuse  to  give  any  obedience  to  the  said 
order.  To  this  indictment  the  defendant  demurred,  and 
the  king's  coroner  and  attorney  (Mr.  TtmpJer)  joined  in 
demurrer. 

Feamley,  for  the  demurrer. — It  does  not  appear  on  the 
indictment  that  the  defendant  has  been  guilty  of  any 
offence.  The  power  to  overseers  is  given  by  the  43  Eliz., 
and  it  is  to  relieve  the  poor  and  impotent.  1st.  There 
must  be  an  application  to  the  overseers.  2dly.  There 
must  be  a  refusal.  3dly.  An  oath  before  a  justice  that 
the  party  is  poor  and  impotent,  and  that  the  overseer  has 
refused,  and  then  the  overseer  must  be  summoned.  The 
Court  will  not  intend  criminality,  and  in  this  indictment  it 
is  not  stated  that  the  party  was  either  poor  or  impotent, 

(a)  S.  C.  Cald.  554. 
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7th  of  August,  1782.  On  the  5th  of  that  month,  the 
mother  went,  as  she  had  several  times  done  before,  with  the 
knowledge,  consent,  and  approbation  of  the  oyerseers  cl 
AsUey,  where  her  legal  settlement  was,  and  where  she  then 
resided,  to  find  out  the  father  of  the  child,  that  she  might 
give  intelligence  of  him  to  the  township.  She  told  the 
overseers  of  Astley^  two  or  three  days  before  she  was 
delivered,  that  she  would  go  to  find  out  the  father,  and 
they  desired  she  would,  if  she  had  an  opportunity,  but  she 
then  thought  she  was  not  within  three  weeks  of  her  time. 
She  went  to  Radcliffe^  about  eight  computed  miles  from 
HuUon,  supposing  to  find  the  father  there,  and  stayed  all 
night  and  the  next  day ;  while  she  was  there,  perceived 
herself  to  be  ill,  and  therefore  made  what  haste  she  could 
to  return  home,  wishing  to  get  to  her  own  tofm^  She  got 
to  Favfvuxnrth  that  day  (the  6th  of  AugMt)^  at  night, 
and  about  2  or  3  o^clock  next  morning,  she  set  out  f<v 
AstUy^  and  got  to  Little  Hulton^  which  was  the  direct 
road  to  Astley^  where,  her  labour-pains  increasing,  she  was 
furnished  with  a  man  and  horse  at  her  own  request  by  a 
person  (not  the  overseer)  of  LUUe  huUon,  to  carry  her 
forwards  to  Astley^  but  she  had  not  proceeded  more  than 
thirty  rods,  before  her  pains  were  so  great  that  she  was 
obliged  to  stop,  and  was  delivered  of  the  pauper  in  Littk 
Htdton,  in  the  highway,  and  about  100  yards  from 
Tyldesley  with  Shackerleyj  a  township  intervening  between 
Astley  and  Little  Hulton.  She  and  her  child  were  imme- 
diately taken  to  a  house  in  Little  Hulton^  where  they  were 
both  taken  care  of  by  that  township.  There  was  no  fraud 
on  either  side. 

CockeU  showed  cause. — The  birth  of  the  child  in  LitHe 
Hulton  was  occasioned  by  the  parish  ofiicers  of  Astley. 
The  mother  was  sent  by  them  on  the  public  service  of  the 
parish,  which  must  therefore  be  charged  with  the  child. 
This  case  is  within  the  principle  of  those  already  decided. 
A  child  bom  in  gaol,  Elsing  v.  County  Gaol  of  Herefordr 
shire  (a),  or  pending  an  order  of  removal,  afterwards  re- 
versed, Westbury  v.  Easiham(h)\  or  during  the  removal 
on  the  road,  before  the  order  has  been  served,  Jane  Grays 

(fl)  H.  2  Geo.  2,  I  Ses$.  Ca.  (b)  T.  3  Anne.  1  &itt.  121, 
99.  122.532. 
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Case(c);  or  when  the  mother,  after  removal,  privately 
returns,  and  is  delivered  in  the  parish  from  which  she  was 
removed,  Landinaboe  <$*  Much  Birch  (d).  In  all  these 
cases  the  child  follows  the  settlement  of  the  mother,  and  is 
not  settled  where  bom. 

Ix>rd  Mansfield. — ^When  a  child  is  bom  pending  an 
order,  or  in  gaol,  or  there  is  any  fraud,  these  are  exceptions 
to  the  general  rule;  but  in  all  other  cases,  the  birth  decides 
the  settlement. 

Order  quashed. 

(c)  Boti.  124. 

{d)  M.  8  Geo.  1,  1  Sir.  476,  doubted  by  the  reporter. 
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vendor  on  discovering  the  principal 
may  sue  him,  though  he  has  debited 
the  agent,  and  though  the  prmcipal 
has  remitted  money  to  his  agent  to 
discharge  the  debt.  Nelson  v.  Powell 
iii.  410 
See  Administration. 

AGREEMENT- 

A.  offered  to  B.  £20,000  of  a  proposed 
government  loan,  which  B.  agreed 
to  take,  provided  he  should  have  the 
£20,000  if  A.  was  not  wholly  ex- 
cluded. A.  applied  to  government 
for  £200,000,  but  had  onlv  £35,000 
allowed  him,  whereupon  he  offered 
to  B.  £3,500.  Held  that  B.  was 
entitled  to  receive  from  A,  the  whole 
£20,000.    Mocatta  v.  Franco 

iu.  11 

See  Lease,  No.  1. 

AMENDMENT. 
See  Pbacttcb,  No.  8,  1 1. 

APPRENTICE. 

1.  The  prize-money  gained  by  an  ap- 
prentice serving  on  board  a  letter 
oi  marque  ship  does  not  bdong  to 
the  master  of  the  apprentice  j  the 
usage  being  proved  to  be  that  such 
money  is  the  property  of  the  ap- 
prentice. Carson,  administratrix, 
v.  Watts         .  .        iii:  350 

2.  The  master  of  an  apprentice  is  en- 
titled to  the  wages  earned  by  him 
in  a  man-of-war,  and  may  recover 
them  from  the  captain,  although  the 
latter  had  no  notice  of  the  appren- 
ticeship beyond  the  assertion  of  the 
apprentice.    Eades  v.  Vandeput 

iv.  1 
See  Master,  No.  1.    Settlement, 
No.  5,  10. 

ARBITRATION- 

Where  several  j<nntly  claim  a  sum  of 
money  and  the  cause  of  action  is 
referred,  and  one  of  the  parties  so 
jcnntly  daiming  dies,  the  arbitrator 
cannot  award  the  sum  to  be  paid  to 


the  survivors  and  the  execatars  of 
the  deceased.  ^</m«iu29  and  others, 
who  survived  Elizabeth  Kent,widow, 
deceased,  v.  Cox  and  others 

iii.  406 
See  Costs,  No.  2. 

ARREST. 

A  man  arrested  within  the  veige  of 
the  court  is  not  entitled  to  be  dis- 
chaiged,  an  arrest  in  a  franchise 
being  only  a  breach  of  the  privilege 
of  the  loni  of  the  franchise.  Khrk- 
patrick  V.  Kelfy  •  iii.  30 

See  Bankruptcy,  No.  2.  Witxbss, 
No.  1. 

ARREST  OF  JUDGMENT. 
See  Common,  No.  2. 

ASSIGNEE. 

The  assignee  of  a  lease  for  years,  who 
has  assigned  over,  is  discharged  from 
the  covenant  to  pay  rent  before  the 
entry  of  his  assignee.  John,  Walker, 
assignee  of  John  Clarke,  v.  OhaMak 
Reeve,  assignee  of  John  Coleby 

ui.  19 

ASSIGNMENT. 

A  common  assignment  by  a  lessee 
without  acceptance  of  rent  from  the 
assignee  by  the  lessor,  or  some  other 
evidence  of  his  assent,  is  not  suf- 
ficient (though  the  lessor  have  no* 
tice)  to  dischaige  the  lessee  finom  an 
action  of  debt. 

An  assignment  nnder  a  conmiission 
of  bankroptcv  being  by  act  of  law 
and  under  the  statutes  of  bank- 
ruptcy, is  a  good  plea  in  dischaige 
of  the  bankrupt  lessee  in  an  action 
of  debt  for  rent  Wadham  v.  Mar-' 
low  .  .        iv.  54 

ATTACHMENT. 

See  Sheriff,  No.  1.  Jurisdiotion, 
No.  2. 
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COMMON. 


1.  A  right  of  common  cannot  be  re- 
seired  in  an  exception  in  a  demise 
imder  the  word  "  land."  A  right 
of  common  [whether  appendant  or 
appurtenant  not  stated  in  the  case] 
cannot  be  severed  from  the  land 
and  converted  into  common  in  gross. 
Smiik  on  the  dem.  of  Jerdon  v. 
Mikoard  .  •        iw/O 

2.  Trespass  for  breaking  and  entering 
three  closes  in  Stalmyne.    Pleas  in 
justification :   1.  A  right  of  common 
of  turbary  3  2.  of  pasture.    Replica- 
tion, that  the  closes  are  parcel  of 
Stalmyne  Moss,  within  the  manor 
of  Stalmyne ;  and  there  are  divers 
ancient  messuages  which  have  had 
cmnroon  of  turbwy  and  pasture  upon 
the  waste.    The  replication  then 
stated  a  cMtom  within  the  manor 
of  Stalmyne  for  the  owners  of  Stal- 
myne Moss,  by  themselves  or  their 
moss-reeves,  to  assign  to  the  owners 
of  such  ancient  messuages  certain 
reasonable  proportions  of  the  moss- 
dales,  to  be  by  them  held  in  seve- 
ralty for  the  purpose  of  getting 
turves  5  and  after  the  moss-dales 
shall  have  been  cleared,  the  owners 
of  the  moss  shall  hold  the  same  in 
severalty,  discharged  from  all  com- 
mon of  turbary  and  pasture.    The 
repUcation  then  stated  the  clearing 
and  approvement  of  the  closes  ac- 
cordingly. Rejoinder,  traversing  the 
custom,  and  verdict  for  the  plaintiff. 
On  motion  in  arrest  of  judgment,  it 
was  objected,  1.  That  the  custom 
was  bad,  extending  to  messuages 
%iithout  the  manor.    2.  That  it  was 
bad,    as   repugnant   to   the   right 
claimed  in  the  plea.    3.  That  it  was 
bad,  as  not  being  stated  to  extend 
to  all  the  ancient  messui^s.     4. 
That  it  was  bad,  in  stating  that 
''  reasonable  proportions  were  to  be 
assigned."    Held,  that  the  custom, 
as  stated  in  the  replication,  was 
good.     Clarkson  v.  Woodhouse  and 
(Mother  .  iii.  189 


CONCEALMENT, 
See  Insubancb,  No.  4,  13. 

CONDITION  PRECEDENT. 

1 ,  Covenant  on  a  charter-party  where- 
by, if  the  ship  should  be  lost,  burnt, 
or  taken,  and  it  should  appear  to  a 
court-martial  that  the  master,  &c., 
had  made  the  best  defence  they 
could,  the  freighters  oovenanted  to 
pay  the  value  of  the  ship.  The 
holding  a  court-martial  is  a  condi- 
tion precedent  Davison  v.  Mure 
and  others  .  .         iii.  28 

2.  Covenant  on  charter-party  that  the 
ship  having  unloaded  her  outward 
cargo  at  St.  T.,  should  directiy  sail 
for  Dominica,  where  the  defendant 
should  load  a  homeward  cai]go.— 
Breach  :  that  the  defendant  did  not 
load,  &c.  Plea :  that  the  ship  did 
not  unload  her  outward  cargo  at  St 
T.  Demurrer— Held  that  the  plea 
was  bad,  as  the  unloading  at  St. 
T.  was  not  a  condition  precedent 
Ohlsen  v.  Drttmnumd       .      iv.  356 

CONSPIRACY. 

The  Court  will  grant  a  rule  nisi  for 
an  information  for  a  conspiracy  in 
taking  away  from  his  father's  house  a 
young  man  of  fortune  under  age,  for 
the  purpose  of  marrying  him  to  one  of 
the  conspirators,  though  the  young 
man  is  not  heir-apparent  to  his  fa- 
ther. The  King  Y,  Temperance  Green^ 
otherwise  Shreiher^  and  others  iii.  36 

See  Indictment,  No.  2. 

CONSTABLE. 
See  Schoolmaster. 

CONTRIBUTION. 
See  Prize  Agents. 

CONVICTION. 

See  Evidence,  No.  3. 
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remedied  at  a  greater  expense  than 
the  value  of  the  coals  to  be  raised. 
Held,  that  the  plaintiff  was  entitled 
to  recoyen    Morris  v.  Smith 

iii.  279 

2.  In  the  conveyance  of  an  estate 
.  there  was  a  covenant  that  the  pre- 
mises were  free  from  incumbrances, 
except  particular  leases.  Qtuere, 
Whether  these  words  affirm  the 
leases,  and  whether  parol  evidence 

.  is  admissible  to  show  it  was  so  in- 
tended. Doe,  lessee  of  Mount,  v. 
Roberts  .  .        iv.  306 

3.  Covenant  by  the  defendant  with 
plaintiff  that  he  is  lawfully  seized 
of  certsdn  lands  in  New  York; 
Breach,  that  he  is  not  seized,  in 
consequence  of  an  act  of  attainder. 

.  Held  that  the  defendant  does  not 
covenant  against  revolution,  or  un- 
lawful force.  Judgment  for  the 
defendant.    Waikeys  v.  De  Lancey 

iv.  354 

4.  Covenant  by  lessor  against  assignee 
of  lessee,  on  a  covenant  by  the  lessee 
for  himself,  his  executors  and  ad- 
ministrators, to  pay  to  the  lessor  the 
amount  of  fruit  trees,  &c.  to  be 
planted  by  the  lessee  according  to 
an  appraisement  to  be  made  by  two 

,  persons,  one  to  be  chosen  by  each 
.  of  the  parties.  Breach  that  the  de- 
fendant refused  to  name  a  person  to 
make  the  appraisement  Demurrer. 
Held,  that  this  covenant  did  not  run 
with  the  land,  and  that  the  assignee 
was  not  bound.  Grey  v.  Cuihbertson 
and  another,  assignees  of  Mills 

iv.  351 

CRIM.  CON. 

1.  In  an  action  of  crim.  con.  evidence 
of  a  marriage  de  facto  and  cohabita- 
tion, followed  by  proof  of  a  criminal 
intercourse  between  the  defendant 
and  a  woman  who  passed  for  the 
plaintiff's  wife,  is  sufficient  to  go  to 
a  jury  without  absolute  proof  of  the 
identity  of  the  former  woman  and 

.  the  latter. 

Semb,  Evidence  of  a  marriage  by 
a  person  present  is  sufficient,  with- 


out proving  expressly  the  reading  of 
the  service.    Hemmings  v.  Snuth 

iv.  33 

2.  It  is  not  a  bar  to  an  action  of  crim. 
con.  that  the  plaintiff  allowed  the 
defendant  to  remain  in  his  house 

.  after  a  suspicion  of  his  wife's  fidelity 
has  been  intimated  to  him.  Foleif 
V.  Lord  Peterborough  iv.  294 

CROWN. 

Enemies*  goods  coming  into  this  coun- 
try may  be  seized  for  the  use  of  the 
crown.    Land  v.  Lord  North 

iv.  266 


CUSTOM. 

See  Common,   No.   2. 

No.  22. 


Insurance, 


D. 

DECLARATION. 
See  Practice,  No.  3,  1 1 . 

DECLARATIONS. 

See  Evidence,  No.  3,  8.  School- 
master. 

DEFAULT. 
See  Judgment,  No.  2,  3. 

.  DETINUE. 
See  Pleading,  No.  13. 

DEVIATION. 
See  Insurance,  No.  3. 

DEVISE. 

1.  Devise  by  R.  TV.  to  his  eldest  son 
S,  W.  and  the  heirs  cf  his  body 
lawfully  begotten ;  and  for  default 
of  issue  of  his  said  son  S,,  then  to 
his  son  H.  W.  and  the  heirs  of  bis 
body.  S.  W.  died  in  the  lifetime 
of  the  testator,  learing  issue.  Held 


TABLE  OF  THE  PRINCIPAL  MATTERS. 


401 


that  the  devise  to  S.  W.  had  elapsed, 
and  that  the  remainder  to  H,  W. 
vested  in  possession  immediately  on 
the  death  of  the  testator.  White  v. 
Warner  .  .  iii.  4 

2.  Devise  to  S.  N>  for  life,  remainder 
to  tmstees,  &c. ;  remainder  to  the 
first  and  other  sons  of  the  body  of 
S,  N.,  and  of  the  heirs  male  of  their 
respective  bodies  ^  and  for  default 
of  such  issue,  to  all  and  every  the 
daughters  of  S,  N,  begotten  or 
to  be  begotten  3  and  for  default 
of  such  issue,  to  the  right  heirs  of 
T.  N.  for  ever.  Held  that  the 
daughters  of  S.  N,  took  life  estates 
only.  Denn  dem.  Briddon  and  an- 
other .  .  iii.  294 

3.  Devise  to  G,  P.  for  life,  remainder 
to  trustees  to  preserve,  &c. ;  re- 
mainder to  the  first  son  of  G.  P.  and 
the  heirs  of  the  body  of  such  first 
son }  remainder  to  the  other  sons  in 
like  manner ;  and  for  want  of  such 
issue  male,  then  to  the  use  of  all 
and  every  the  daughter  and  daugh- 
ters of  C.  P.;  and  for  default  of 
such  issue^  to  R-  C.  and  the  heirs  of 
his  body,  he  taking  the  testator's 
name.  G,  P.  had  only  one  son,  who 
died  without  issue,  and  two  daugh- 
ters, who  were  the  heirs-at^law  of 
the  testator.  Held  by  Lord  Mans-^ 
field  and  Butter,  J.,  that  the  words 
''for  default  of  such  issue  male" 
rendered  the  subsequent  devises 
contingent  on  there  being  no  son  of 
6r.  P.,  and  that  there  having  been 
a  son  who  died,  the  devises  over 
were  void,  and  the  daughters  took 
(as  heirs)  in  fee.  Held  by  Wittes, 
J.>  that  the  daughters  took  joint 
estates  for  life^  and  (semhlej  remain- 
ders in  tail.  Keeae,  on  the  dem.  of 
Pinnock,  v.  Dickson  iii.  3 1 3 

4.  Testator  being  seised  of  freehold 
lands,  and  possessed  of  leasehold 
lands  for  the  remainder  of  a  term  of 
1000  years,  devised  "all  his  manors, 
advowson^  donation,  rights  of  pa- 
tronage and  presentation,  and  all 
and  every  his  several  lands,  tene- 
ments, and  hereditaments  whatso- 
ever, whereof  he  was  seised  of,  in- 

VOL.  IV. 


terested  in,  or  entitled  to,"  &c.  Held 
that  under  this  devise  the  lease- 
holds did  not  pass.  Pistol,  on  the 
dem.  o{W.  R.  F,  Riccardson  Randal, 
Esq.^  v.  Sarah  Riccardson,  widow 
iii.361 

5.  Devise  to  the  first  and  eldest  son 
of  the  body  of  /.  C.  lawfully  issuing 
or  issued  3  find  for  default  of  such 
issue,  then  likewise  to  the  second, 
third,  and  every  other  son  of  /.  C. 
successively,  and  in  remainder  the 
one  after  the  other  as  they  shall  be 
in  seniority  of  age  and  priority  of 
birth,  and  the  several  and  respective 
heirs  male  of  the  body  and  bodies 
of  such  second,  third,  or  other  son 
or  sons,  &c. ;  and  in  case  of  such 
issue  male  failing  by  the  said  J.  C, 
then,  &c.  Held  that  the  eldest  son 
of  /.  C.  took  an  estate  tail.  Clements 
V.  Paske  .  .        iii.  384 

6.  Lease  pur  autre  vie,  to  T.  P.  and 
his  heirs,  of  a  rectory,  tithes,  and 
premises.  T.  P.  died,  living  cestui 
que  vie,  and  by  his  will  devised  the 
premises  to  M.  H.  J.  his  heir-at- 
law  (without  saying  "  his  heirs'*), 
with  a  direction  to  renew  the  lease. 
M.  H.  J,  died,  devising  the  premises 
by  a  will  attested  by  two  witnesses. 
Held  that  the  heir-at-law  of  M.  H. 
/•  was  entitled  to  the  estate  pur 
autre  vie,  Philpotts  dem.  Philpotts 
v.  James  and  others  iii.  425 

7.  Devise  to  "  R.  P.  and  his  assigns 
for  and  during  the  term  of  his  na- 
tural life,  and  from  and  after  his 
decease  to  the  use  and  behoof  of 
the  heirs  male  of  the  body  of  the 
said  R.  P.  lawfully  to  be  begotten, 
and  of  the  heirs  of  the  body  of  such 
heir  male  lawfully  issuing  -,  and  for 
want  of  such  issue  male  of  the  said 
R.  P.,  or  in  case  such  issue  male 
should  not  live  to  attain  his  age 
of  21  years,  then,"  &c.  Held  that 
R.  P.  took  an  estate  tail.  Good- 
tpright,  lessee  of  Parson,  v.  Herring 
and  others         .  .        iv.  298 

See  PowEB,  No.  1 . 

DISCHARGE. 
See  Practice,  No.  1,2. 
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DISTRESS. 

If  goods  are  distndned  for  rent  and 
replevied  by  the  tenant,  and  after- 
wards the  tenant  becoming  a  bank- 
rupt they  are  sold  by  the  assignees^ 
the  landlord  sncceeding  in  the  ac- 
tion of  replevin,  and  obtainmg  a 
retomo  habendo,  cannot  recover  the 
amount  of  the  rent  against  the  as- 
signees in  an  action  for  money  had 
and  received.    Braddyll  v.  Jones 

iv.  52 

See  Assignment.  £jectment,No.  1. 


DYERS. 


See  Lien. 


E. 

EJECTMENT. 

1  •  In  an  ejectment  under  the  4  Geo,  2, 
c.  28,  on  a  right  of  re-entry,  for 
non-payment  of  rent,  the  taking  an 
insufficient  distress  after  the  for- 
feitare  for  rent  accruing  before  is 
not  a  waiver  of  the  right  to  re-enter. 
Brewer,  on  the  dem.  of  Lord  Onslow , 
V.  Eaton  .  .         iii.  230 

2.  In  ejectment  the  tenant  shall  not 
be  allowed  to  set  up  an  outstanding 
term  in  trustees  to  secure  an  an- 
nuity, provided  the  lessor  of  the 
plaintiff  do  not  seek  to  disturb  the 
possession  of  the  trustees.  Roe, 
lessee  of  Bridstow,  v.  Pe^ge 

iy.  389 

See  Replevin.     Costs,  No.  5. 

EMANCIPATION. 
See  Settlement,  No.  2,  3,  7- 

ESCAPE. 
See  Bankruptcy,  No.  6. 

ESSOIN. 
See  Corporation,  No.  3. 


EVIDENCE. 

1 .  In  an  action  for  maliciously  holding 
the  plaintiff  to  bail,  the  declaration 
stated,  that  the  defendant  had  sued 
out  the  writ,  which  he  caused  to 
be  indorsed  for  bail,  by  virtue  of 
an  affidavit  for  that  purpose  filed. 
Held  that  a  copy  of  the  affidavit 
was  admissible  in  support  of  this 
allegation.  Crook  v.  Dowlmg  iiL  75 

2.  In  an  action  of  trespass  for  cutting 
a  bank,  where  the  question  is,  whe- 
ther the  bank,  which  had  been 
erected  for  the  purpose  of  prevent^ 
ing  the  overflowing  of  the  sea,  had 
caused  the  choking  up  of  a  harbour, 
the  opinions  of  scientific  men,  as  to 
the  effect  of  such  an  embankment 
upon  the  harbour,  are  admissible 
evidence  5  and  evidence  may  also 
be  given,  that  other  harbours  simi- 
larly situated,  where  there  are  no 
embankments,  have  begun  to  be 
choked  and  filled  up.  Folkes,  Bart., 
Y.  Chadd  and  others  iiL  157 

3.  Counterparts  of  old  leases  from  the 
repository  of  a  lord  of  a  manor  are 
evidence  of  the  demise  of  the  pre- 
mises, without  proof  of  enjoyment. 
Clarkson  v.  Woodhouse         iiL  189 

4.  On  a  prosecution  for  perjury  where, 
on  the  part  of  the  prosecution,  the 
depositions  of  a  deceased  person 
were  offered  in  evidence,  and  upon 
the  cross-examination  of  the  prose- 
cutor's witness,  certain  declarations 
of  the  deceased  witness,  not  upon 
oath,  were  proved  for  the  purpose 
of  corroborating  the  facts  stated  in 
bis  depositions  in  a  matter  material 
to  the  defendant,  it  was  held  that 
evidence  of  such  declarations  was 
not  admissible.  Kmg  v.  Geo.  Parker 

iiL  242 

5.  Where  the  canse  of  action  arises  in 
the  term,  and  the  memorandum  of 
the  bill  is  of  the  term  generally,  the 
plaintiff  may  show  in  evidence  the 
suing  out  of  the  writ,  and  elect  to 
consider  it  the  commencement  of 
the  action.     Pugk  v.  Martin 

uL  347 


M.  ,<^X^XJX:«      N/A 


AA^>^AA   *m 


receipt  of  the  rents  from  1 773,  and 
in  1775  levied  a  fine,  with  pro- 
clamations, to  himself  in  fee.  The 
annuity  became  in  arrear  in  1774. 
Five  years  having  passed  from  the 
time  of  the  levying  of  the  fine,  held 
that  Mrs.  Hare  was  not  barred,  as 
her  interest  had  never  been  divested. 
Goodright,  on  the  demise  of  Hare, 
V.  Board  and  Jones  iii.  148 

2.  A*  S.  being  in  wrongful  possession 
of  certain  estates,  devised  them  to 
two  nephews,  whom  he  appointed 
execntors.  The  nephews  received 
the  rent  due  in  the  testator's  time, 
and  afterwards  levied  a  fine  of  the 
estates.  After  the  levying  of  the 
fine,  they  received  the  rents  accruing 
in  their  own  time.  Held,  Willes, 
J.,  dubitante,  that  it  was  rightly  left 
to  the  jury  to  say  whether  the  ne- 
phews had  a  sufficient  wrongful  pos- 
session to  support  the  fine ;  and  the 
jury  having  found  it  sufficient,  the 
Court  refused  to  interfere.  Roe, 
on  the  dem.  of  Davis,  v.  Kent  and 
another        .  .  iii.  209 

FISHERY. 

Quare,  Whether  a  weir,  which  does 
not  destroy  the  fry  of  fish,  nor  im- 
pede navigation,  and  has  existed 
from  time  immemorial,  is  illegal 
within  the  statute,  2  Hen.  6,  c.  15  > 
Robson  v.  Robinson        .      iii.  307 

See  Reservation. 

FOREIGN  ATTACHMENT. 
See  JuBiSDicTioN,  No.  2. 

FOREIGN  COURT. 

See  Jurisdiction,  No.  1 .  Insurance^ 
No.  9, 19. 

FORFEITURE. 
See  Ejectment^  No.  1. 

FRANCHI8K 
See  Arrest^  ^o.  1. 


FRAUDS. 
See  Statute  of  Frauds. 

FREE  BENCH. 
See  Copyhold. 


G. 

GAME. 

1 .  A  clergyman  having  a  living  of  less 
than  £150  per  annum  is  not  qua- 
lified under  stat.  5  Anne,  c.  14,  to 
kill  game.  Lowndes  v.  Lewis   iii.  88 

2.  In  an  action  on  the  same  laws  for 
several  penalties,  the  defendant  may 
pay  one  penalty  into  court,  the 
plaintiff  being  at  liberty  to  go  on 
for  the  others.    Harcourt  v.  Knapp 

iii.  214 

3.  In  an  action  on  the  stat.  9  Anne, 
c.  25,  §  2,  it  is  sufficient  to  allege 
in  the  declaration  that  the  defend- 
ant had  a  hare  in  his  possession. 
Talboys  v.  Brown         .        iii.  344 

4.  Where  the  information  was  for 
keeping  two  lurchers,  and  the  con- 
viction is  for  one,  the  conviction  is 
good.    King  v.  Cottrell        iv.  350 

GREENLAND  TRADE. 
See  Insurance,  No.  15* 

GUARANTEE. 

The  defendant  entered  into  a  bond 
to  the  plaintiffs,  reciting  that  the 
plaintiffs,  at  the  recommendation  of 
the  obligor,  had  agreed  to  take  P.  /. 
into  their  service  and  employ  as  a 
clerk  in  their  shop  and  counting- 
house,  and  the  condition  was,  that 
if  P,  /.  should  faithfully  account  for, 
&c.y  to  the  plaintiffs,  all  such  sums 
as  he  should  receive  in  the  service 
of  the  plaintiffs,  then,  &c  The 
plaintiffs  afterwards  took  R.  B,  as 
a  partner  into  their  business.  Held 
that  the  defendant  was  liable  for 
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that  the  servant  cornea  within  the 
description  in  the  statute.  The 
King  V.  Mytton   .        .        iv.  333 

4.  Ad  indictment  against  overseers 
for  not  obeying  an  order  of  justices 
must  state  precisely  jond  positively 
that  the  order  was  served  on  them. 
The  King  y.  Moarhou9e    .    iv.  388 

See  Conspiracy*    Office,  No.  1. 

INFANCY. 
See  Bill  of  Exghjnoe,  No.  1 . 

INFERIOR  COURT. 
See  Jurisdiction,  No.  1. 

INSOLVENT  ACT. 
See  Promissory  Note,  No.  1. 

INSPECTION. 
See  Practice,  No.  7  and  8. 

INSURANCE. 

1.  Insurance  of  the  ship  Duraa  *'  at 
and  from,  &c.,  during  her  stay  and 
trade,  &c.,  until  her  safe  arrival 
back  at  her  last  port  of  discharge, 
&c.,  upon  any  kind  of  goods,  and 
upon  the  body,  ^c,  of  the  ship.** 
The  ship  being  lost  on  the  voyage, 
the  goods  were  transshipped  and 
forwarded  by  another  vessel.  Held 
that  the  underwriters  were  liable 
for  an  average  loss  on  the  goods 
arising  from  the  capture  of  the  last- 
mentioned  vessel.  Plantamour  and 
others  v.  Staples        .         .     iii.  1 

2.  Policy  upon  any  kind  of  goods,  &c., 
valued  at  if  1000,  being  on  profits 
expected  to  arise  on  the  cargo  of 
the  ship  in  the  event  of  her  safe 
arrival  at  Quebec,  and  in  case  of 
loss  the  insurers  agree  to  pay  the 
same  without  any  other  voucher 
than  the  policy.  Held  that  this 
policy  was  not  void  within  the  1 9 
G.  2,  c.  37,  but  that  the  insured 
were  entitied  to  recover.  Grant  v. 
Parkinson         .         •         .    iii.  16 

3.  Insurance  at  and  from  the  coast  of 


4friea  to  the  We^t  Indks,  with 
liberty  to  exchange  goods  and  slaves. 
Theshipstayedat  theoo«istofif/Hca 
several  months,  and  was  employed 
as  a  receiving  ship  for  slaves,  after- 
wards put  on  board  other  ships, 
which  was  the  employment  of  a 
factory  ship.  Held  that  this  was 
a  deviation.    Hartley  v.  Buggin 

iii.  39 

4.  The  concealment  of  letters  stating 
that  the  vessel  is  about  to  sail  early 
the  next  month  is  a  material  con- 
cealment, and  avoids  the  policy. 
S^ley  V.  Wilkinson      .        iii.  41 

5.  Where  insurers  have  pttd  the 
amount  of  the  loss  occasioned  by 
the  demolition  of  a  house  by  rioters, 
they  may  maintain  an  action  in  the 
name  of  the  assured  against  the 
hundred  under  stat.  1  G^.  1,  c.  5,  s.  6. 
Mason  v.  Sainsbury  and  another 

ui.  61 

6.  Policy  on  the  ship  Elizabeth  from 
Tortola  to  Limdon,  with  warranty 
to  sail  with  convoy  for  the  voyage. 
The  commander  of  the  convoy  sent 
a  ship  to  bring  up  the  merchantmen 
from  Tortola  (the  usual  mode  of 
conveving  ships  from  that  place); 
but  the  ship  so  sent  was  not  to 
form  part  of  the  convoy  for  the  re- 
mainoer  of  the  voyage.  The  ElizO" 
beth  sailed  with  the  ship  so  sent, 
but  was  lost  before  she  joined  the 
commander  of  the  convoy.  Held 
that  the  warranty  was  complied 
with.    Manning  v.  Gist         iii.  74 

7.  A  Portuguese  ship  was  insured  and 
warranted  neutral.  She  carried  an 
English  supercargo— a  fact  which 
was  not  known  to  the  underwriter, 
and  which  was  contrary  to  the 
French  ordinance.  On  Uus  ground 
she  was  captured,  and  condemned 
as  a  prize.  Held  that  the  under- 
writer was  liable.  Hague  and  an- 
other V.  Walter     .        .        iii.  79 

8.  A  squadron  of  ships  of  war,  assisted 
by  land  forces,  having  captured  two 
Spanish  register-ships,  Held  that 
the  officers  and  crews  of  the  squa- 
dron have  an  insurable  interest  in 
the  ships  captured,  under  the  prize- 


sailing-orders   mast   be    obtained. 
Hibbert  v.  Pigou  .         iii.  224 

!?•  Where  the  captain  of  a  slave-ship 
mistook  Hispaniola  for  Jamaica, 
whereby  the  voyage  being  retarded, 
and  the  water  falling  short,  several 
of  the  slaves  died  for  want  of  water^ 
and  others  were  thrown  overboard, 
it  was  held  that  these  facts  did  not 
support  a  statement  in  the  declara- 
tionj  that  by  the  perils  of  the  seas, 
and  contrary  winds  and  currents, 
the  ship  was  retarded  in  her  voyage, 
and  by  reason  thereof  so  much  of 
the  water  on  board  was  spent,  that 
some  of  the  negroes  died  for  want 
of  sustenance^  and  others  were 
thrown  overboard  for  the  preserva- 
tion of  the  rest.  Gregson  v.  Gilbert 
iii.  232 

18.  An  insurance  office,  having  paid 
the  assured  the  amount  of  the  loss 
sustained  by  him  in  consequence 
of  a  demolishing  by  rioters,  sued 
the  hundreders  under  the  stat  1  G, 
I>  St.  2,  c.  b,  s.  6,  in  their  own 
names.  Held  by  Lord  Mansfield 
and  BuUer,  J.  IWilles  and  Ashurst, 
J  J.,  dissentient],  that  the  office  was 
not  entitled  to  recover.  The  Lon^ 
don  Assurance  Company  v.  Sains- 
bury  and  another  .        iii.  245 

1 9.  Where  goods  were  insured,  war^ 
ranted  neutral,  on  board  the  The- 
tis, "  a  Tuscan  ship,*'  and  the  ship 
and  goods  were  captured  by  the 
Spaniards,  and  condemned  as  a 
"  good  and  lawful  capture,"  it  was 
held  that  this  sentence  was  con- 
clusive evidence  that  the  goods  were 

.  not  neutral.    Salucci  v.  Woodmas 

iii.  345 

20.  The  defendant  having  chartered 
a  ship  put  her  up  at  Lloyd's  with 
notice  that  she  would  sail  with  the 
first  convoy.  The  plaintiffs  shipped 
goods  on  board,  and  insured  them 
with  a  warranty  that  the  ship  should 
sail  with  convoy.    Before  the  ship 

,  sailed  the  preliminaries  of  peace 
were  gazetted,  aiid  hostilities  on  the 
part  of  the  king's  subjects  were  for- 
bidden, find  ships  taken  by  the  va- 


-  riouspowerswithin  certain  limits  wd 
certain  times,  were  to  be  restored. 
Government  appointed  no  convoy, 
and  the  ship  sailed  without,  but  with 
French,  Spanish,  and  American  pass*-* 
ports.  No  notice  was  given  by  the 
defendant  to  the  plaintiffs  that  the 
ship  was  about  to  sail  without  con- 
voy. The  ship  was  run  down  and 
lost  the  day  after  she  sailed.  In  an 
action  against  the  defendant  for  a 
breach  of  his  contract,  whereby  the 
plaintiffs  were  deprived  .of  the  be- 
nefit of  their  policy.  Held  that  the 
plaintiffs  were  entitled  to  recover. 
Phillips  and  another  v.  Baillie 

iU.374 

21.  Policy  of  insurance  ''  at  and  from 
Jamaica  to  Liverpool,  warranted  to 
sidl  on  or  before  the  Ist  o(  August:** 
the  vessel  not  sailing  before  tLe  1st 
of  August,  Held  that  risk  was  not 
divisible,  and  that  the  assured  was 
not  entitled  to  a  return  of  any  part 
of  the  premium.    Meyer  y.  Gregson 

iii.  402 

22.  Policy  ''on  ffoods,  specie,  and 
effects,"  at  and  from  London  to 
Madras  and  China,  with  liberty  to 
touch,  stay,  and  trade  at  any  ports, 
&c.,  until  the  vessel  shall  amve  at 
her  last  loadbg-port  in  the  East 
Indies  or  China.  Held  that,  by  the 
usage  of  the  East  India  trade,  this 
policy  covers  an  intermediate  voyage 
from  Madras  to  Bengal,  .the  vessel 
arriving  at  Madras  too  late  to  pro- 
ceed that  season  to  China. 

The  words  ''goods,  specie,  and 
effects,"  by  the  usage  of  trade,  cover 
a  sum  of  money  advanced  by  the 
captain  for  the  benefit  of  the  ship, 
and  for  which  he  charges  respond- 
entia interest.  Gregory  v.  Christie 
iii.  419 

23.  Usage  is  admissible  in  evidence 
to  explain  the  construction  of  a 
policy  of  insurance  in  the  parts 
written  by  the  parties,  as  well  as 
in  the  common  printed  form.  If 
the  question  be  whether  the  addi- 
tion of  a  place  by  name  in  the  po- 
licy would  have  varied  the  risk,  or 


LANDLORD  AND*  TENANT. 


See  Assignee^  No*  1  • 
Distress. 


Lease^  1^  2. 


LAND-TAX. 
See  Poor-RatBj  No.  1  and  2. 

LEASE. 

L  J.B.  being  wrongfully  disporaessed 
of  certsdn  premises  executed  the 
following  deed : — "  Be  it  remem- 
bered that  /.  B.  hath  let  and  bj 
these  presents  doth  demise  to  R.  F. 
(the  premises), as  now  held  hyW.F,, 
for  the  full  space  or  term  of  twenty- 
one  years,  to  commence  the  firet 
day  of  May  or  the  first  day  of  Ab- 
Vfm^,  whichcTer  first  happens  after 
the  said  /•  B.  recovers  the  said 
lands  from  the  heirs,  &c.,  the  said 
R.  F.  covenanting  and  agreeing,  on 
the  foregoing  conditions,  to  pay  to 
the  said  /•  B,,  &c,  the  sum  of,  &c. 
Leases  with  power  of  distress,  and 
clauses  of  re-entry,  and  all  other 
clauses  usual  between  landlord  and 
tenant,  to  be  drawn  and  signed  at 
the  request  of  either  party  as  soon 
as  the  said  J.B.  recovers  the  lands,*' 
&c.  Held  that  this  instrument  ope- 
rated as  a  present  demise.  Barry 
and  another  v.  Nugent     •     iii.  179 

2.  A  lease  to  A.  B,,  his  executors, 
&c.,  for  a  year,  and  so  from  vear  to 
year,  for  so  long  time  as  it  shall 
please  the  lessor  and  A,  B.,  his  exe- 
cutors, &c.,  does  not  expire  on  the 
death  of  A*  £.»  but  vests  in  his  exe- 
cutors. A  tenant  from  year  to  year 
may  make  a  lease  for  21  years. 
Mackay  executors  of  Dumo,  v. 
Mackreth,kc.     .         .        iv.  213 

3.  Lease  under  power  to  lease  in  pos- 
session was  dated  in  March,  to 
hold  from  Mlchaelnuu,  but  not  de- 
livered \S1  Mkhaelnuu :  semble  the 
lease  is  good.  Doe,  lessee  o!  Mount, 
y.  Roberts  iv.  306 


LEGATEE. 
Se$  ExBcuTOB,  No.  2. 

LIBEL. 

On  the  trial  of  an  indictment  for  libel, 
the  only  questions  for  the  jury  are 
the  fact  of  publication  and  the  truth 
of  the  innuendos.  The  question  of 
libel  or  no  libel  is  necessarily  for 
the  sole  consideration  of  the  Court 
out  of  which  the  record  comes,  and 
on  which  the  judge  at  the  trial  is 
not  called  upon  to  give  his  opinion 
to  a  jury.     Diss.  Wilieg, 

It  is  no  answer  to  a  charge  of 
criminal  publication  of  a  libel  to 
show  that  the  defendant  had  been 
told  it  was  libeUous  and  not  fit  to 
be  generally  disseminated  in  the 
neighbourhood,  and  that  he  printed 
it  with  a  view  to  disprove  the  im- 
putation of  having  intended  to  pro- 
mulgate a  libel.  The  King  v.  Ship^ 
ley         .  .  .        iv.  73 

See  Venur,  No.  1 . 

LIEN. 

Dyers  have  not  a  general  lien  inde- 
pendent of  the  usage  of  trade.  Ben- 
net  V.  Johnson        .         .     iii.  387 

See  Insurance,  No.  23. 

LOSS. 
See  Insurance,  No.  1,  9,  10. 


M. 

MAGISTRATE, 
See  Notice,  No.  1  and  2. 

MANDAMUS. 

See  Corporation,  No.  2.     Mayor, 
1,  2,  and  3. 


\ 
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an  action  by  the  assignees  of  Cox 
for  his  share  of  the  money  received^ 
it  was  held  that  the  defendant  was 
entitled  to  set  off  the  debt  dae  from 
Cox  to  himself^  this  being  a  case 
of  mutual  credit  within  the  statut 
5  Geo.  2,  c.  30,  s.  28.    French  an 
others,  assignees  of  Cox,  v.  Fenn 
iii.  2 
See  Insurance,  No.  II. 


N. 

NEGRO. 

See  Sbttlembnt,  No.  9. 

NEUTRALITY. 

See  Insurance,  No.  9.    F 
No.  6. 

NEW  ASSIGNME 
See  Costs,  No.  1. 

NEW  TRIAI 

1.  Motion  for  new  trial  < 
of  perjury.    Macpher 

2.  Motion  for  new  trial 
of  peijnry,  or  to  st 
Petrie  v.  Milles 

3.  After  a  conviction 
no  ground  for  a  i> 
jury  hesitated  in 
diet  3  nor  will  t 
affidavits  of  the  ji 
they  did  not  inte 
of  guilty.     The 

4.  Indebitatus  ass 
and  delivered. 
stravit.    It  ap 
were  sold  to  } 
riage  of  the 
happen  till 
sale.    Obje 
this  being 
not  be  give 
form  of  C 

,  plaintiff. 
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imlawfbtty  impressed^  and  that  it 
was  unlawfiilh'  agreed  between  the 
plaintiff  and  /.  H.  that  the  pkintiff 
should  discharge  /.  ff.,  who  ahonld 
pay  as-  a  gratuity,  &c.  $  and  that 
defendant,  at  the  request  of  /.  H.^ 
became  bound  for  the  payment.  Re- 
plication to  first  plea,  that  the  plain- 
ti£r  called  upoB  and  reqnked  the  de- 
fendant to  procure  /.  H.  to  appear. 
Special  demurrer  thereto,  and  ge- 
neral deranner  to  2d  plea^  Held 
that  both  the  first  and  second  pleas 
were  good.    Pole  v.  Horrobin 

iii.  91 

2.  In  an  action  of  debt  for  a  penalty 
under  2  Geo,  3,  c.  20,  s.  16,  for 
acting  as  a  major  of  miUtia  wiUioi^t 
being  duly  qusdified,  it  is  sufficient 
to  aver  that  the  def^dant  acted  as 
such  major,  '*  not  being  in  manner 
qualified  by  the  laws  and  statutes  of 
the  realm.'*  Roberts,  gm  fam,  v. 
Irvine  .  .  iii.  194 

3.  Action  on  a  promissory  note  made 
in  favour  of  one  /.  M.  Plea,  the 
statute  of  usury.  Relocation,  pro- 
testing the  corrupt  agreement  be- 
tween defendant  and  J.  if ^  states 
that  defendant  did  not,  in  pnisu- 
ance  of  any  such  corrupt  agreement^ 
nor  for  any  such  purposes  aa  are  in 
the  plea  mentioned,  make  the  note, 
and  concluding  to  the  country.  Spe- 
cial demurrer  on  the  ground  that 
the  replication  should  have  con- 
cluded with  a  verificadon,  and  so 
held.    MuUinerv.Wilkee    iU.  218 

4.  Where  an  executor  pleads  the  ge- 
neral issue  and  plene  administravit, 
and  the  former  plea  b  found  against 
him  and  the  latter  for  him,  he  is 
entitled  to  the  postea.  Colkson  v. 
Drinkumier        .  •        iii.  239 

5.  Debt  on  bond  conditioned  for  the 
payment  of  £5000  at  certain  times, 
and  performance  of  covenants  in  an 
indenture.  Plea,  stating  the  pay- 
ment of  the  money  at  the  times,  and 
performance  of  the  covenants.  Re- 
plication that  the  defendant  did  not 
pay  the  money  tnodd  et  formd,  and 
concluding  to  the  country.  Special 
demurrer  on  the  ground  that  the 


repGcafSoB  ought  to  have  concluded 
with  a  verification.  Held  that  the 
conclusion  to  the  country  was  good. 
Bush  V.  Leake  .  iii.  255 

6.  Declaration  for  goods  sold  and  de- 
livered. Plea,  eoverture  of  the  de- 
fendant in  abatement  Replication, 
that  at  the  time  of  the  making  the 
promises  defendant  was  living  scr 
perate  and  apart  from  her  husband 
in  adultery,  and  that  she  made  the 
promises  on  her  own  credit,  and  for 
her  own  necessary  use,  &c.  De- 
murrer. Held  that  the  plea  was 
bad  in  abatement,  as  not  giving  a 
better  writ.  Ttartk  7.  Leul^  War3ef 
iii.  290 

?•  In  an  action  on  a  charter-party  by 
which  the  defendants  covenanted 
to  unload  and  receive  the  cargo  at 
CharlestowH,  and  then  and  there  put 
on  board  100  tons  of  goods,  &&,  the 
plaintiffs  assigned  as  a  breach  that 
no  goods  were  put  on  board.  The 
defendants,  after  oyer  of  the  char- 
ter-party, in  which  there  was  a 
proviso  that  the  freight  of  the 
homeward  cargo  should  be  paid  on 
delivery  at  JLoadon,  pleaded  that  the 
vessel  never  arrived  in  London  on 
the  homeward  voyage,  but  was  lost. 
On  demurrer,  the  plea  was  held  bad» 

/  Stepkensom  y.  Price  and  another 

ill  353 

8.  Action  on  a  charter-party  for  not 
loading  a  ship.  The  defendant 
(being  under  terms  to  plead  issua- 
biy)  pleaded  that  a  survey  of  the 
ship  was  had  by  order  of  the  ^dWn- 
raUy  Court  of  St.  Kitfs,  and  she 
was  declared  insufficient  5  where- 
fore, &c.  Held  that  this  was  not 
an  issuable  plea,  and  that  the  plain- 
tiff might  sign  judgment  Valle  v. 
Gardmer  .  .         iii.  354 

9*  1 .  It  is  no  answer  to  a  plea  of  set-off 
on  a  judgment  recovered^  that  plain- 
tiff has  brought  a  writ  of  error  to 
reverse  the  judgment  which  is  still 
pending. 

2.  If  the  plaintiff,  in  making  up 

.  the  record,  makes  the  time  of  plea 

pleaded  appear  posterior  to  the  date 

of  the  subject-matter  pleaded,  when 
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.  estate  and  estates^  and  in  such 
shares  and  proportions^  and  under 
and  subject  to  such  powers,  pro- 
visoes, restrictions,  &c.  as  the  said 
W.  Lord  C  should  bj  any  deed, 
&c.,  or  by  his  last  will,  &c.,  direct, 
limit,  or  appoint.  W.  Lord  C  by 
his  will  devised  the  premises  to 
trustees  to  the  use  of  his  son  Ri' 

'  chard  for  life;  remainder  to  trustees 
to  preserve  5  remainder  to  trustees 
for  a  term,  for  providing  jointures 
and  portions  for  the  wife  and  chil- 
dren of  Richard;  remainder  to  the 
first  and  every  other  son  of  Richard 
in  tail  male;  with  remainder  to 
testator  s  son  George  for  life,  and 
the  sons  of  that  son  in  tail  male  5 
remainder  to  his  eldest  son  William 
in  fee.  The  will  contained  con- 
siderable bequests  of  personalty  to 
all  the  children.  Held  that  this 
was  a  good  execution  of  the  power, 
and  that  if  not  good  as  to  the  chil- 
dren of  Richard,  that  the  limitation 
to  George  took  effect  Doe,  on  the 
dem.  of  the  Dukes  of  Devonshire 
and  Portland,  and  Duchess  of  Port" 
land,  his  wife,  v.  Lord  George  Henry 
Cavendish  .  .        iii.  48 

See  Leasb,  No.  3. 

POWER  OF  ATTORNEY, 

VictuaUing-bills  are  not  assignable, 
but  by  usage  a  power  of  attorney  to 
the  attorney,  his  substitutes  and 

.  assigns,  to  receive  the  money, 
authorizes  ihe  attorney  to  assign. 
Such  a  power  is  called  a  general 
power,  in  contradistinction  to  a 
special  power,  which^  authorizes  the 
attorney  only  to  receive.  Where 
an  attorney,  acting  under  ihe  latter 
power,  deposited  certain  victualling- 
bills  with  the  defendant  as  a  security 
for  money  borrowed  from  him,  in  an 
action  of  trover  by  the  payee  of  the 
bills.  Held  that  the  plaintiff  was  en- 
titied  to  recover.  ToMn  v.  Fuller 
iii.  300 

PRACTICE. 
1.  Where  a  prisoner  is  supersedeable. 


he  may  be  detained  by  the  ^me 
plaintiff  for  another  cause  of  action; 
but  if  in  his  affidavit  the  plaintiff  in-* 
eludes  the  cause  of  action  on  which 
the  defendant  is  supersedeable,  the 
Court  will  discharge  the  defendant 
on  filing  common  bail.  Cookson  v« 
Foster  .  .  iii.  254 

2.  The  Court  will  not  discharge  on 
common  bail  a  defendant  held  ta 
bail  on  a  judge's  order  granted  upon 
the  copy  of  an  affidavit  of  the  debt 
made  at  Hamburgh,  authenticated 
by  the  magistrates  of  that  city,  and 
corroborated  by  the  affidavit  of  per- 
sons here  to  the  credit  of  the  party 
making  the  affidavit  Bovara  v. 
Bessessti         .  .  iii.  336 

3.  Where  the  original  writ  is  against 
two,  and  the  plaintiff  declares 
against  them  separately,  the  Court 
will  not  set  aside  the  proceedings.. 
Durant  v.  Scrocold      .        iii.  400 

4.  The  Court  will  not  grant  a  rule  for 
an  imparlance ;  the  defendant  may 
take  it  without  Philips  v.  Hardhtge 

iii.  414 

5.  After  a  judge's  order  for  time  to 
enter  the  issue,  the  defendant  may 
8^  judgment  of  non-pros  imme» 
diately  on  the  expiration  <^the  time, 
without  giving  the  plaintiff  twenty- 
four  hours  more.    Daviess.  Cooper 

iv.  5 

6.  On  trial  of  an  indictment  for  a 
misdemeanor,  either  by  commission 
of  oyerand  terminer  or  gaol-delivery, 
the  defendant  must  appear  in  per- 
son (semb.  that  this  is  by  force  of 
the  recognizance),  but,  after  appear- 
ance, may  be  dismissed  on  entering 
into  another  reo^izance  to  appear 
to  receive  judgment.  The  King  v. 
Meyler  .  .  iv.  18 

7.  A  defendant  charged  as  indorser  of 
a  note  may  obtain  a  rule  to  inspect 
it  on  affidavit  that  he  never  indorsed 
or  had  in  possession  any  such  note. 
Cicsar  V.  ■  .  iv.  1 1 

8.  The  Court  will  compel  a  pUuntiff 
to  produce  written  documents  on 
which  an  action  is  founded  for  the 
defendant  to  inspect  and  copy,  if 
the  defendant  states  facts  which 
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tlirow  a  doabt  upon  their  existence 
or  import.  Semb.  The  Court  will 
interfere  in  all  cases  where  a  dis- 
covery might  be  obtained  by  a  bill 
in  equity.    Barry  v.  Alexander 

iv.  15 
9.  The  Court  will  not  order  an  attor- 
ney to  deliver  up  deeds  which  he 
swears  were  delivered  to  him  for  a 
special  purpose,  which  he  has  ful- 
filled.    Smith  V.  Cotterell     iv.  205 

10.  In  an  action  for  work  and  labour, 
the  Court  will  compel  the  plaintiff's 
attorney  to  give  a  note  in  writing  of 
the  plaintiff's  trade  and  residence, 
and  also  to  give  a  view  of  the  pladn- 
tiff.     CoUinson  v.  Gill  iv.  206 

1 1 .  Where  the  plaintiff  sues  out  pro- 
cess as  assignee,  and  declares  in  his 
own  right,  the  proceedings  may  be 
set  aside,  but  the  Court  will  allow 
the  pluntiffto  amend  on  payment 
of  costs.  Meggs  and  another  v. 
Ford  .  .  iv.  259 

See  Witness,  No.  2.  Payment  into 
Court.  Sheriff,  No.  1.  Oyer, 
No.  1  and  2.  Costs.  Process. 
Pleading,  No.  9. 

PRINCIPAL. 

S^  Bail,  No.  1 .  Agent.  Insurance, 
No.  11. 

PRISONER. 
See  Practice,  No.  1. 

PRIZE  AGENTS. 

A,  and  B*  being  joint  prize  agents.  A* 
is  imposed  on  by  persons  falsely 
pretending  to  be  sailors,  to  whom 
he  pays  a  sum  of  money,  which  he 
is  subsequently  compeUed  to  pay 
agsdn  to  the  persons  really  entitled. 
jB.  is  not  bound  to  contribute  to  the 
sum  so  paid.  M*Ilreath  v.  Marget- 
son  .  .  iv.  278 

PRIZE-MONEY. 

1.  A  captain  in  the  army  sent  with  his 
company  on  board  a  man-of-war 
(byorder  of  the  admiral  of  the  fleet 

VOL.  IV. 


with  which  they  were  sailing),  i 
there  acting  as  marines,  is  not  < 
titled  to  share  prize-money  as  ci 
tain  of  marines  5  if  he  were  so 
titled  he  might  maintain  an  act 
in  a  court  of  law  to  recover 
prize-money.  Mackenzie  v.  Mai^ 
and  others         .  •  i^ 

2.  A  seaman  enters  on  board  of  a  \ 
vateer  under  an  agreement  to 
ceive  prize-money  instead  of  wa| 
and  that  unless  he  continue  on  bo 
six  months  he  shall  forfeit  his  ri| 
to  prize-money.     During  the 
months  he  is  impressed  on  boar^ 
kings  ship;    and  after  being  i 
pressed  enters  on  board  that  s 
and  receives  bounty.    Held,  t 
this  is  no  forfeiture  of  the  pri 
money  to  which  he  had  become 
titled  during  his  service  on  bo 
the  privateer.    Patd  v.  Eden  i     I 
another  .  .  iv.  ^     I 

3.  An  admiral  who  supersedes  anot 
.  admiral  and  takes  him  under  cc 
mand  is  entitled  to  l-8th  part  I 
prizes  captured  after  such  comma 
but  under  orders  issued  by  the 
miral  who  has  been  supersed 
P'tgot  V.  White  .  iv.  ^    i 

iSw  Ransom  Bill.  Apprentice,  N 
1  and  2.    Insurance,  Nos.  7  anc    i 

PROCESS. 

1.  Where  there  is  an  irregularity   1 
the  notice  at  the  foot  of  the  copy  c 
latitat  which  is  served  in  Noveml 
an  application  to  set  aside  the  p   1 
ceedings  for  irregularity  made  at  1 
end  of  Hilary  Term  is  too  U  ; 
Elan  V.  Rees       .        .        iii.  3 

2.  If  a  defendant  who  is  served  w 
process  in  a  wrong  name  appears  1 
his  right  name,  the  irregularity 
cured.     Bogue  v.  Milles       iv.  1  I 

;S^  Practice,  No.  1 1 . 

PROMISSORY  NOTE. 

!•  Where  a  debtor  is  discharged  urn 
an  insolvent  act,,  and  afterwai  1 
gives  a  promissory  note  for  a  dt 
due  before,  there  is  a  good  conside 
E  s 
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tion  for  sucli  note,  and  lie  may  be 
sued  upon  it.    Best  v.  Barber 

iii.  188 

2.  It  is  no  ground  for  staying  the  trial 
of  an  action  on  a  promissory  note 
given  for  the  amount  of  a  penalty 
levied  under  the  revenue  laws,  that 
the  party  on  whose  evidence  the 
conviction  proceeded  has  been  in- 
dicted for  peijury  and  a  true  bill 
found.     Aysheford  v.  Charlott 

iv.  210 

See  UsuBY. 

PROTEST. 
See  Bill  of  Exchanob,  No.  4. 

PROXY. 

A  proxy  made  by  a  canon  to  act  for 
him  in  his  absence  in  all  corporate 
business  is  not  revoked  by  the  canon 
making  the  proxy  having,  in  an  in- 
termediate period,  appeared  and 
acted  for  himself.  Eyre  v.  Lovell 
and  another  .  .        iii.  Q^ 


Q. 

QUALIFICATION. 
See  Gahe,  No.  1. 

QUO  WARRANTO. 
See  Mayor,  No.  2. 


R. 


RANSOM  BILL. 

Action  on  a  ransom-btU  containing  a 
clause  that  the  bill  should  be  en- 
forced, though  the  hostage  should 
die  or  the  vessel  be  retaken.  Plea, 
that  before  the  captor  got  into  port 
he  was  taken,  with  the  hostage  and 
ransom-bill  on  board;  and  being 
required  to  deUver  up  all  papers, 
fraudulently  did  not  deliver  up  the 


ransom-bill.  Demurrer.  Held  by 
Lord  Mansfield  that  the  plea  was 
bad  5  but  by  the  other  justices,  that 
the  Court  had  no  jurisdiction,  this 
being  a  matter  of  prize,  cognizable 
by  the  Admiralty  Court.  Anthon  v. 
Fisher         .  .  iii.  1^6 

REASONABLE  TIME. 
See  Bill  of  Excsange,  No.  2,  3. 

RENT, 
Assignee.    Fine,  No.  2.   Distress. 

REPLEVIN. 

A  recovery  in  replevin  is  a  bar  to  an 
action  for  excessive  distress.  PkH- 
lips  v.  Berrynum  .        iii.  287 

See  Distress. 

RESERVATION. 

A.  being  seised  of  a  mill,  and  having 
a  sole  fishery  in  the  waters  of  the 
mill,  granted  the  mill,  with  all 
waters,  streams,  &c.  necessary  in 
working  the  same,  "except  and 
always  reserving  the  right  and  pri- 
vil^;e  of  fishing  in  the  waters  of 
the  said  mill.'*  Held,  that  this  was 
an  exception  of  the  sole  fishery,  and 
not  a  reservation  of  a  new  easement. 
Lard  Paget  v.  MiUes  iii.  43 

See  Common,  No.  1. 

RESIGNATION. 
See  Bond  of  Resignation,  No.  1,  2. 

RETAINER. 
See  Attorney. 

RIOT  ACT. 

An  action  may  be  maintained  under 
st  1  G.  1,  St.  2,  c.  5,  against  hnn- 
dredors,  by  the  trustee  in  whom  the 
property  in  a  house  of  oorrecticm, 
belongbg  to  the  county,  is  vested, 
for  the  demolition  of  the  house  by 
rioters.  Oiahw  v.  Smkk  and  aB« 
other  .  iii.  348 

See  Insurance,  No.  1  $tad  IS. 
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maintain,  is  placed  in  the  work- 
house, where  she  is  supported  and 
remains.  Held  that  this  is  no  eman- 
cipation. The  King  v.  the  Inha- 
bitants of  Broadhemhury        iv.  241 

8.  A  servant  a  few  days  before  the 
expiration  of  the  year's  service  is 
committed  for  getting  a  bastard 
child,  the  master  being  one  of  the 
overseers  and  one  of  the  persons 
apprehending  him.  At  the  expira- 
tion of  the  year  he  gives  a  bond  to 
indemnify  the  parish  and  is  released. 
His  master  then  pays  his  wages, 
deducting  a  sum  for  the  time  he  has 
been  in  custody.  Held  that  no  set- 
tlement is  gained  by  this  service. 
The  King  v.  the  Inhabitants  of  North 
Cray         .         .         .        iv.  243 

9.  A  negro  brought  into  this  country 
by  her  master,  and  continuing  to 
serve  him  here  for  a  year,  does  not 
gain  a  settlement,  for  there  is  no 
hiring.  The  King  v.  the  Inhabitants 
of  Thames  Ditton         .         iv.  300 

10.  The  consent  of  the  first  master 
'    of  an  apprentice  to  a  service  under 

another  master,  is  sufficiently  ex- 
pressed by  hi»  giving  the  apprentice 
a  character  as  servant.  The  King  v. 
the  Inhabitants  of  St.  Mary^  Lambeth 
iv.  329 

]  I .  A  woman  pregnant  with  a  child 
likely  to  be  bom  a  bastard,  goes 
with  the  consent  of  the  officers  of 
the  township  where  she  is  settled 
to  inquire  after  the  father,  in  order 
to  give  intelligence  of  him  to  the 
overseers.  On  her  return  she  is 
delivered  of  a  bastard  in  another 
township.  Held  that  the  settle- 
ment of  the  bastard  is  in  the  latter 
township.  The  King  v.  the  /n/ia- 
bitants  of  Astley  .  iv.  388 

See  Certificate. 

SALVAGE. 
See  BoTTOHBY  Bond^  No.  1. 

SHERIFF. 

1.  llie  sheriff  having  returned  the 
writ,  may  be  ruled  on  the  same  day 
to  bring  in  the  body  -,  and  if  he  dis- 


obeys, may  be  attached ;  bet  the 
Court  will,  at  the  instance  of  the 
defendant,  set  aside  the  attachment 
on  payment  of  costs  in  case  there 
are  merits.  Godwin  v.  Montague 
iii.  235 

2.  Semble,  that  a  bond  to  a  sheriff*, 
the  condition  of  which  recites  that 
the  sheriff,  by  virtue  of  Ji. fa.,  had 
seized  and  taken  in  execution  of  the 
goods  and  chattels  of  jR.  F.  divers 
goods  and  chattels,  and  that  the 
sheriff,  at  the  request  of  the  obligor, 
had  quitted  possession,  and  agreed 
to  return  nulla  bona,  and  then  for 
indemnifying  the  sheriff  for  so  doing, 
is  illegal.  Wright  v.  Lord  Vemey 
iii.  240 

See  Banks UPTCY,  No.  6. 

SHIP. 

See  In8urance,Cabbieb,  Mortgage. 
Bankruptcy,  No.  4. 

SLANDER. 

1.  Words  imputing  a  crime  are  action- 
able although  they  describe  it  in 
vulgar  language,  and  not  in  techni- 
cal terms.     Colman  v.  Godwin 

iii.  90 

2.  In  an  action  for  slander  per  quod 
it  is  not  sufficient  to  prove  equiva- 
lent words  of  slander  though  ex- 
plained in  the  same  sense  by  the 
defendant  himself.  Armitage,  spin- 
ster, V.  Dunster   .         .        iv.  291 

SPECIAL  DAMAGE. 

In  trespass  for  mesne  profits  after 
ejectment  for  the  recovery  of  a 
house  used  as  an  inn,  the  pluntiff 
cannot  recover  the  loss  which  he 
has  sustained  by  the  defendant  shut- 
ting up  the  inn,  and  destroying  the 
custom,  unless  the  damage  be  spe- 
cially stated  in  the  declaration. 
Dunn  v.  Large        .         .    iii.  335 

STATUTE  OF  FRAUDS- 

A,  and  B.  came  to  the  plaintiff*8  ware- 
house and  agreed  for  a  parcel  of 
goods  for  A.,  and  B,  said  he  would 
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VENUE. 

1.  In  an  action  for  a  libel  published 
in  a  newspaper^  the  Court  will  not 
change  the  venne  to  the  county  in 
which  the  paper  was  published. 
Hotkm  V.  Ridgway      •        iii.  216 

2.  An  attorney  when  sned  has  not  the 
privilege  of  changing  the  venue  to 
Middleges.  Sparke  v.  Stokes,  one, 
&c.  ,  .  iii.  355 

VERIFICATION. 
See  Plbadinc,  Nos.  3^  5. 

VICTUALLING  BILL. 
See  Power  of  Attoxney. 

VILL- 
See  OvERSBEBS^  No.  2. 


w. 

WAGES. 
See  Apprentice,  Nos.  1  and  2. 

WARRANTY. 

See  Insurance,  Nos.  6,  7,  14,  16, 
19,21. 

WAY. 
See  Costs,  No.  i . 


WEIR. 
See  Fishery. 

WIFE, 

See  Husband  and  Wife. 

WITNESS. 

1.  A  witness  coming  from  abroad  to 
give  evidence  in  a  cause  here,  with- 
out being  served  with  a  subpoena, 
is  privil^ed  from  arrest.  Walpohs 
V.  Alexander  .         .        iii.  45 

2.  ThQ  Court  will  not  put  off  a  trial 
on  the  ground  of  the  absence  of  a 
material  witness  when  it  appears  no 
application  has  been  made  to  the 
witness  to  know  whether  he  will 
appear.     Woreeley,  Bart.  v.  BUeet 

iii.  58 

3.  In  an  action  by  a  woman  suing  as 
v^femme  sole,  her  husband  is  an  in- 
competent witness  for  the  defendant 
to  prove  her  marriage.  BetUley  v. 
Cooke  .  .  iii.  422 

4.  When  a  witness  is  subpoenaed  to 
attend  at  the  sittings,  and  the  cause 
is  made  a  remanet,  the  subpoena 
must  be  resealed  and  reserved,  and 
if  the  witness  is  only  served  with  a 
notice  to  attend  at  the  last  sittings, 
the  Court  will  not  grant  an  attach- 
ment    Sydekham  v.  Rand  iiL  429 

5.  An  inhabitant  of  a  parish  is  a  good 
witness  on  a  conviction  under  5 
Anne,  c.  14,  for  keeping  a  lurcher 
to  kill  game^  if  it  do  not  appear 
that  he  is  an  inhabitant  paying  scot 
and  lot;  and  the  Court  will  .not 
presume  he  is  such  an  inhabitant. 
King  y.  Cottrel    .        .        iv.  350 


THE  END. 
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